I N THE SUPREME COURT OF FLORI DA

CASE NO. 96, 012

KEVI N COYNE,
Petitioner,
VS.

STATE OF FLORI DA,

Respondent .

R R b S b S b b S b S b S b Sk S R I kb b b S b S b b S I R b

RESPONDENT” S ANSWER BRI EF ON THE MERI TS
On review fromthe
District Court of Appeal, Fourth District

R R b S S b S b b S b S b S bk S R I b b Sk S b b b b S R I b

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL
Tal | ahassee, Flori da

CELI A TERENzZI O
BUREAU CHI EF, WEST PALM BEACH
Fl ori da Bar No. 656879

GENTRY DEN SE BENJAM N

ASS| STANT ATTORNEY GENERAL

Fl ori da Bar No. 0093180

1655 Pal mBeach Lakes Boul evard
Suite 300

West Pal m Beach, FL 33401-2299
Tel ephone: (561) 688-7759

Counsel for Respondent



TABLE OF CONTENTS

TABLE OF CONTENTS . . . . . . . . . . . . . o . . . . . ... |
TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . di-iii

PRELI M NARY STATEMENT . . . . . . . . . . . . . . . . . . . . v

STATEMENT OF THE CASE AND FACTS . . . . . . . . . . . . . . . 1

SUMVARY ARGUMENT . . . . . . . . . . . . .o 2

ARGUMENT . . . . . . . . . . . . . . . . . . . . . .. .. 320
PO NT |

THE TRIAL COURT DID NOT ERR IN REFUSING TO
SUBM T TO THE JURY THE | SSUE OF WHETHER THERE
WAS SUFFI CI ENT PROOF OF PRIOR CONVICTIONS . . . . 3-11

PO NT 11
THE TRI AL COURT PROPERLY DENI ED THE MOTION TO
DI SM SS FOR LACK OF Cl RCUI' T COURT JURI SDI CTI ON
C e e e e e 9-23

CERTI FI CATE OF SERVICE . . . . . . . . . . . . . . . . . . . 25



TABLE OF AUTHORI TI ES
FEDERAL CASES

United States v. Gaudin, 515 U. S. 506, 115 S. C. 2310,

132 L. Ed. 2d 444 (1995 . . . . . . . . . . 4, 5 6,7,8,11
STATE CASES
Boyett v. State, 688 So. 2d 308 (Fla. 1996) . . . . . . . . 11
Brown v. State, 647 So. 2d 214 (Fla. 2d DCA 1994) . . . 10, 21
Capers v. State, 678 So. 2d 330 (Fla. 1996) . |
Decker v. State, 718 So. 2d 934 (Fla. 4th DCA 1998) Y £
Estevez v. State, 713 So. 2d 1039 (Fla. 1998) .« . . . . . 10
Fike v. State, 455 So. 2d 628 (Fla. 5th DCA 1984) i |
Har baugh v. State, 711 So. 2d 77 (Fla. 4th DCA)

rev. granted, 718 So. 2d 1234 (Fla. 1998) Ce e 6,7, 22
Hauss v. State, 592 So. 2d 783 (Fla. 4th DCA 1992) Coe 21, 22
Had v. State, 585 So. 2d 928 (Fla. 1991) .o« . . . . . 13, 20
Hope v. State, 588 So. 2d 255 (Fla. 5th DCA 1991) S 21 23
Mancini v. Personalized Air Conditioning & Heating, Inc.,

702 So. 2d 1376 (Fla. 4th DCA 1997) e
Shafer v. State, 583 So. 2d 417 (Fla. 5th DCA 1991) Coe e 3
State v. Haddix, 668 So. 2d 1064 (Fla. 4th DCA 1996) .. 12, 22
State v. Hargrove, 694 So. 2d 729 (Fla. 1997) . . . . . . . . 10
State v. Harris, 356 So. 2d 315 (Fla. 1978) Co 3, 4, 7, 19

State v. Harvey, 693 So. 2d 1009 (Fla. 4th DCA 1997) .. . . 14




State v. Rodriquez, 575 So. 2d 1262 (Fla. 1991) 3, 6, 7,8,
9, 10,11, 13, 18, 22
State v. Swartz, 734 So. 2d 448 (Fla. 4th DCA 1999) 13
State v. Wodruff, 676 So. 2d 975 (Fla. 1996) 13, 22
TR v. State, 677 So. 2d 270 (Fla. 1996) 17
Torres-Arboledo v. State, 524 So. 2d 403,410 (Fla. 1988). 8
Weaver v. State, 1997 W. 703057 (M ss. Nov. 13, 1997). 9
Wllians v. State, 1998 W 133809 (M ss. March 26, 1998). 9
FLORI DA STATUTES
826.012, Fla. Stat. 12, 13
826.012(2)(d), Fla. Stat. 18
834.01(1)(a), Fla. Stat. 11, 19
8316. 193, Fla. Stat. 10
§316.193(2)(b), Fla. Stat. 2,5, 9, 11, 12, 13, 14, 15, 16, 18
HOUSE BI LLS
H B. No.8-B, Chapter 86-296, 1986 Laws of Florida, Vol. 1 14




PRELI M NARY STATEMENT

Petitioner was the defendant in the trial court bel ow and the
appellant in the Fourth District Court of Appeal and wll be
referred to herein as “Petitioner.” Respondent, the State of
Florida, was the prosecution in the trial court below and the
appellee in the Fourth District Court of Appeal and wll be

referred to herein as “Respondent” or “the State.” Reference to the

record on appeal will be by the synbol "R " reference to the
transcripts wll be by the synbol “T,” and reference to
Petitioner’s brief will be by the synbol “IB,” followed by the

appropri ate page nunbers.

CERTI FI CATE OF TYPE SI ZE AND STYLE

In accordance with the Adm nistrative Oder of this Court
dated July 13, 1998, the undersigned hereby certifies that the
instant brief has been prepared with 12 point Courier New type, a

font that is not proportionately spaced.

GENTRY DENI SE BENJAM N
Assi stant Attorney General

CELI A TERENZI O
Bureau Chi ef, West Pal m Beach



STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner's statenents of the case and
facts for purposes of this action, subject to the additions,
corrections, and/or clarifications which follow both here and in

the brief:



SUMVARY OF THE ARGUMENT

PO NT |

The trial court did not err in determining the existence of
prior convictions, rather than submtting the issue to the jury.
Thi s procedure conports with current decisional law of this State.
Finally, the procedure of having the trial court determne the
exi stence of the prior convictions necessary to convict of felony
DU is what makes the statute constitutional, since wwth this type
of statute, Petitioner’s presunption of innocence and right to have
notice of the charge against himnust both be protected.
PO NT |

The trial court properly denied Petitioner’s notion to dism ss
for lack of circuit court jurisdiction. The plain |anguage of
Florida Statute 8316.913(2)(b) nmandates circuit court jurisdiction
over Petitioner, a fourth DU offender. He is charged wwth athird
degree fel ony and subject to the enhanced penalties dictated by the
statute that can only be i nposed by the circuit court. Legislative
hi story and controlling case law from this Court and the Fourth
District Court of Appeal conpellingly support this position. This
Court should uphold the District Court’s affirmance of the trial

court’s denial of the notion to dism ss.



ARGUMENT
PO NT

I T WAS NOI' ERROR TO REFUSE TO SUBMT TO THE JURY THE

| SSUE OF WHETHER THERE WAS SUFFI Cl ENT PROOF OF PRI OR

CONVI CTI ONS

Petitioner argues that the trial court erred in refusing his
request for a jury determ nation of the existence of the prior DU
convictions. Petitioner contends that the procedure violated
Petitioner’s right to have the jury determne all elenents of the
of fense. However, the State disagrees and contends that the trial
court did not err in refusing to submt to the jury the issue of
the existence of prior DU convictions. In fact, the trial court
and the District Court of Appeal followed established procedure as

set forth by this Court in State v. Rodriguez, 575 So. 2d 1262

(Fla. 1991); See also Shafer v. State, 583 So. 2d 417 (Fla. 5th DCA

1991) (presunption of innocence of defendant charged with fel ony
driving under the influence (DU ) nust be protected by w thhol ding
from jury any allegations or facts about alleged prior DU
of f enses).

In Rodriquez v. State, 575 So. 2d 1262 (Fla. 1991), this Court

addressed t he net hod of handling a defendant’s prior convictions in
the context of a felony DU trial. This Court has consistently
held that the conbined existence of three or nore prior DU
convictions is an el enent of the substantive offense of felony DU

as defined by section 316.193(1), (2)(b). Following State v.



Harris, 356 So. 2d 315 (Fla. 1978), this Court explained that to
conply with general principles of |aw, evidence of the prior
convictions nust be presented in the separate proceedi ng when a
statute el evates a m sdeneanor count to a third-degree fel ony upon
the third or subsequent conviction of prior DU convictions.
Rodri quez, 575 So. 2d at 1266. A procedure was devi sed to protect
the defendant’s interest in such cases as foll ows:

We conclude that if a defendant charged with
felony DU elects to be tried by jury, [f.n.O]
the court shall conduct a jury trial on the
elenments of the single incident of DU at
issue without allowing the jury to learn of
the alleged prior DU offenses. If the jury
returns a quilty verdict as to that single
incident of DU, the trial court shall conduct
a separate proceeding wthout a jury to
determne, in accord with general principles
of law, whether the defendant had been
convicted of DU on three or nore prior
occasi ons. Al evidence of the prior DU
convictions nust be presented in open court
and with full rights of confrontation,
Cross-exam nati on, and representation by
counsel . The trial court nust be satisfied
that the existence of three or nore prior DU
convi ctions has been proved beyond a
reasonabl e doubt before entering a conviction
for felony DU .

575 So. 2d at 1266.

However subsequently, in U.S. v. Gaudin, 515 U. S. 506 (1995)

the United States Suprenme Court held that the constitution gives a
crimnal defendant the right to demand that a jury find himguilty
of all the elenents of the crine with which he is charged. The

Gaudin Court decided a case where the defendant was charged with



violating 18 U.S.C. 8 1001 by nmeki ng fal se statenents on Depart nent
of Housing and Urban Devel opnent (HUD) | oan docunents.! |In Gaudin
the statenents had to be “material” to the governnental inquiry,
and “materiality” was an el enent of the of fense that the governnent
had to prove.

The trial court in Gaudin instructed the jury that to convict
t he defendant the governnment was required to prove that the all eged
fal se statenents were material to HUD s activities and deci si on,
that the issue of materiality was a matter for the court to decide
rather than the jury, and that the statenent in question was
material. The Suprenme Court rejected this procedure and hel d that
the trial judge s refusal to submt the question of “materiality”
to the jury was unconstitutional. The Court held that the
def endant was entitled to have this el enent of the crine determ ned

by the jury.

In turning our attention to the instant case, and the inpact

Section 1001 of Title 18 provides:

Whoever, in any matter within the jurisdiction of any department
or agency of the United States knowingly and wilfully falsifies,
conceals or covers up by any trick, scheme, or device amaterid
fact, or makes any false, fictitious or fraudulent statements or
representations, or makes or uses any false writing or document
knowing the same to contain any false, fictitious or fraudul ent
"statement or entry, shall be fined not more than $10,000 or
imprisoned not more than five years, or both."



vel non of Gaudin, it is obvious that the trial court foll owed the
dictates of this Court in refusing to submt to the jury the issue
of whether there was sufficient proof of prior convictions.
Therefore, Petitioner erroneously contends that the trial court’s
actions in this instance were error.

In affirmng the lower court’s ruling, the Fourth District
Court of Appeal again recognized in a recent decision that

Rodriquez is the controlling law in Florida on this issue. See

Har baugh v. State, 711 So. 2d 77 (Fla. 4th DCA), rev. granted, 718

So. 2d 1234 (Fla. 1998). In Harbaugh, the district court stated
t hat :

[f]or a charge of fel ony DU under section 316.193(2)(b),
Florida Statutes (1995), it is clear that the existence
of three or nore prior DU convictions is an el enment of
the crime. Were a defendant requests that a jury
determ ne t he occurrence of the prior convictions, Gaudin
requires that elenent of the crine be submtted to the
jury. The procedure established in Rodriquez calls for
subm ssion of this elenent tothe trial court. Harbaugh's
request to have the jury determne the issue of prior
convictions did not amount to a wavi er of the bifurcated
procedure of Rodriguez; the prejudice of having a jury
hear of prior convictions wuld still conpromse the
presunption of i nnocence. Expedi ency shoul d not cause one
constitutional right to be sacrificed for another.

ld. at 83 (citations omtted). Therein the fourth district

certified the following question, as one of great public
I npor t ance:

WHERE A DEFENDANT REQUESTS THAT THE JURY
DETERMNE THE EXISTENCE O PRIOR DU
CONVICTIONS I N A FELONY DU TRI AL, SHOULD THE
Bl FURCATED PROCEDURE OF STATE V. RODRI GUEZ,
575 SO 2D 1262 (FLA. 1991), BE AMENDED I N



LI GHT OF UNITED STATES V. GAUDIN, 515 U.S.
506( 1995) ?

The State notes that Harbaugh is presently before this Court. State

v. Harbaugh, Case no. 93,037. This Court has accepted jurisdiction

in the instant case based on the very sanme questi on. See also

Decker v. State, 718 So. 2d 934 (Fla. 4th DCA 1998) (court

recogni zed that 1issue of whether jury should determne the
exi stence of prior convictions is on review in Florida Suprene
Court).

The state contends that the certified question should be
answered in the negative. In Gaudin, the defendant was charged
with making a false statement to a federal agency, where
materiality is an el enent of the offense, and t he i ssue was whet her
t he defendant was entitled to have this el enent determ ned by the
jury. Gaudin nmerely held, as a general statenent of the | aw, that
the jury is to determine guilt of every element of the crine
charged. However, Gaudin is clearly distinguishable fromthis and
simlar cases. As was pointed out in Rodriguez and Harris, since
the existence of prior DU convictions is an essential elenent of
felony DU, it necessarily follows that the requisite notice of
t hese convictions nust be given in the chargi ng docunent. However,
due process also requires that a defendant’s presunption of
i nnocence be preserved. This presunption of innocence would be

conpromsed if jurors were to becone aware of prior simlar



convictions. Due to the overlap of these two due process concerns,
this Court construed this and simlar statutes in a manner to nmake
them constitutional and dictated the procedure, whereby the trial
court in a separate proceeding determ nes the existence of the
prior convictions. It is this very procedure, that appellant
conplains of, that nmakes this and simlar crimnal statutes
constitutional. However, the procedure adopted in Rodriguez
strictly inures to the benefit of the defendant.

Because (audin nerely held that a defendant is entitled to
have the jury determ ne every elenent of the crime with which he
was charged, Gudin did not address a situation such as in this
case where in order for a jury to decide an elenent of the crine,
it must hear evidence which destroys his presunption of innocence.
Therefore, Gaudin does not apply to this case. Gudin was not a
case where there was a need to balance a defendant’s conpeting
interests. In Gaudin there was no detrinent to the defendant that
the jury heard and decided materiality.

In contrast, the Rodriqguez’ s bifurcated procedure protects the
def endant’ s presunpti on of i nnocence, while not relieving the state
of the burden of proving every elenment of the crinme beyond a
reasonabl e doubt. Therefore, Gaudin is distinguishable and does
not apply to this particul ar case.

Wiile the state agrees that a defendant may waive even a

fundanental and constitutional right, see Torres-Arboledo v.




State, 524 So. 2d 403, 410 (Fla. 1988), respondent’s suggested
procedure (at trial) is not a viable alternative. |f a defendant
wai ves his due process right to have a felony DU charge tried
under the bifurcated procedure set forth in Rodriquez, the
def endant woul d then be tried by one jury who woul d hear evidence
on all elenments of the crime, including the three prior DU

convi ctions. E.g. Weaver v. State, 1997 W. 703057 (M ss. Nov.

13, 1997)(trial court denied defendant’s request for a bifurcated
trial for a felony DU and the state was allowed to publish to the

jury the prior convictions); WIllians v. State, 1998 W. 133809

(Mss. March 26, 1998)(no requirenent that the prosecution for a
felony DU conply with the guidelines for bifurcation found in
URCCC 11.03). Faced with this prospect, the state does not believe
any defendant would choose to waive the Rodriguez procedure
saf eguar ds.

This is because persons charged with felony DU cannot have
pi eceneal litigation as to the different elenents of the crine.
The jury cannot be given sonme evidence as to one el enent and then
after deciding the defendant is guilty of that elenent, cone back
to hear the evidence on the remaining elenments of the crine.
Further, the trial court inthis case was bound by Rodriguez and by
Rule of Fla. R Cim P. 3.430, which states:

After the jurors have retired to consider

their verdict, the court shall not recall the
jurors to hear additional evidence. [e.s.]



Thus, once the jury deliberated on the m sdeneanor DU, the
court cannot call them back to determne the fourth elenent of
felony DU . At that point the jury's role is conpleted.

In the case at bar, it is obvious that the trial court
properly followed the dictates of this Court and the Fourth
District Court of Appeal in refusing to submt to the jury the
i ssue of the existence of prior DU convictions.

Accordingly, Petitioner’s reliance upon State v. Hargrove, 694

So. 2d 729 (Fla. 1997) and Estevez v. State, 713 So. 2d 1039 (Fl a.

1998) is m splaced. Neither Hargrove nor Estevez concerns the issue

of presunption of innocence, as does the Florida Suprene Court’s
decision in Rodriguez. Simlarly, Petitioner’s reliance upon Brown
v. State, is msplaced as it is distinguishable and i napplicable to
t he instant case facts.

Moreover, in light of the foregoing, Petitioner has failed to
denonstrate that the trial court violated his rights to due
process, equal protection, effective counsel, a fair trial,
conpul sory process, confrontation and cross-exam nation of
W tnesses, prosecution of a defense, to be free from cruel and
unusual puni shnent, and other rights under fifth, sixth, eighth and
fourteenth amendnents to the United States Constitution, Article I,
Sections 9, 16, 17, 21 and 22, Florida Constitution, and Florida
law. In fact, the procedure set forth in Rodriqguez requires a ful

trial on the i ssue of the existence of prior convictions, including

10



notice. Rodriguez, 575 So. 2d at 1266. Hence, Petitioner has been
afforded full rights to confrontation, cross-examnation, and
representation by counsel, due process and equal protection, etc.
Consequently, this Court nust affirm Petitioner’s conviction and
sent ence.

In sum the state contends that Gaudi n does not apply to cases
such as the case before this Court. Gaudin stands for the general
proposition that a defendant is entitled to have the jury decide
every element of his crinme. Further, if this Court disagrees and
hol ds that Gaudin applies to this case, then the state contends
that in such a situation, the defendant may wai ve his right to have
t he Rodriquez bifurcated procedure, and the jury nust be given al
the evidence at once to decide the felony DU, otherw se, rule
3.430 woul d have to be anended.

In any event should this court determne that Gaudin does
apply to these facts, this Court’s decision would be prospective

with respect to this case. See Boyett v. State, 688 So. 2d 308

(Fla. 1996) (unless the court explicitly states otherw se, a rul e of
| aw which is to be given prospective application does not apply to

t hose cases which have been tried before the rule is announced).

11



PO NT 1|

PETI TIONER'S MOTI ON TO DI SM SS FOR LACK OF Cl RCUI' T COURT
JURI SDI CTI ON WAS PROPERLY DEN ED

In the proceedi ngs bel ow, defense counsel filed a notion to
dismss for lack of circuit court jurisdiction. (R 26-29). I n
essence, Petitioner argued that the trial court |acked jurisdiction
because a fourth DU “conviction” is necessary for circuit court
jurisdiction over a felony DU charge. (R 26-29). However, the
trial court properly denied Petitioner’s notion, as his positionis
specifically rebutted by the plain |anguage of Florida Statute
8316.193(2)(b), its legislative history, and current case | aw from
the Fourth District Court of Appeal and this Court.

The District Court has hel d:

For a charge of felony DU under section
316.193(2)(b), Florida Statutes (1995), it is
clear that the existence of three or nore
prior DU convictions is an_elenent of the

crinme.

Har baugh v. State, 711 So. 2d 77, 83 (Fla. 4th DCA 1998) (enphasis

added) . Only three prior DU convictions are necessary to

prosecute an offender for felony DU . State v. Haddi x, 668 So. 2d
1064, 1066 (Fla. 4th DCA 1996). The trial court’s denial of
defense counsel’s notion is in harnony wwth the Fourth District
Court of Appeal’s holdings requiring only three prior DU
convictions for the prosecution of felony DU . The trial court’s
ruling is in accord with the established case law, and furthers

the purpose of the felony DU statute: to subject a fourth DU

12



offender (one wth three prior DU convictions) to harsher

penalties. See State v. Swartz, 734 So. 2d 448 (Fla. 4'" DCA 1999).

This Court has hel d nunmerous tines that the existence of three
prior DU convictions is an el enent of the substantive offense of
felony DU, over which the circuit court has jurisdiction. See

State v. Wodruff, 676 So. 2d 975 (Fla. 1996); State v. Rodriquez,

575 So. 2d 1262 (Fla. 1991): Had v. State, 585 So. 2d 928 (Fla.

1991). The trial court’s order denying the notion to dism ss, and
recogni zing that Petitioner only needed three prior DU convictions
to qualify for a felony DU conviction properly follows those
hol di ngs.

A. PLAIN MEANI NG OF FLORI DA STATUTE 8316.913(2) (b).

Florida Statute 8316. 193 provides the el enents and penalties
for the crinme of driving under the influence (DU). A person is
guilty of DU if driving a vehicle under the influence of alcohol
or a controlled substance to the extent that the person’ s nor mal
faculties are inpaired. Florida Statute 8316.913(1)(a).

Florida Statute 8316.913(2)(a) sets forth the penalties for an
offender’s first three DU convictions. The penalties, which
i nclude fines and i nprisonnment, increase in severity fromthe first
to the third offense, but all offenses under this section remain
m sdenmeanors under the jurisdiction of the county court.

Florida Statute 8316.193(2)(b) provides the penalty for a

person convicted of a fourth DU, elevating the crine to a felony

13



of the third degree under the jurisdiction of the circuit court.
It states that

[@a] ny person who is convicted of a fourth or
subsequent violation of this sectionis guilty
of a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s.
775.084; however, the fine inposed for such
fourth or subsequent violation my not be | ess
t han $1, 000.

Florida Statute 8316.913(2)(b).
The plain nmeaning of 8316.913(2)(b) bestows circuit court

jurisdiction over this case wherein Petitioner is charged with a

fourth DU offense. “[T]he plain nmeaning of statutory | anguage is
the first consideration of statutory construction.” Capers v.

State, 678 So. 2d 330, 332 (Fla. 1996). There is no room for
alternative construction if the meaning of a statute is plain on

its face. State v. Harvey, 693 So. 2d 1009, 1010 (Fla. 4th DCA

1997) .

Florida Statute 8316.913(2)(a) provides the penalties for up
to three DU convictions, the greatest penalty being a $2,500 fine
and 12 nonths in prison. The penalty restraints require the State
to prosecute these offenses as m sdeneanors under the jurisdiction
of the county court. See Florida Statute 834.01; Jurisdiction of
county court.

However, the penalty for a fourth DU conviction is separately
stated in 8316.913(2)(b). Thi s independent section subjects a

fourth DU offender to the penalties of athird degree felony. The

14



of fender nust be convicted and sentenced in circuit court to be

subject to the penalties that acconpany a third degree felony. See
Florida Statute 826.012; Jurisdiction of circuit court. A county
court cannot sentence a fourth DU offender to the penalties
afforded a third degree felony offender.

The plain nmeaning of Florida Statute 8316.193(2)(b) comrands
a fourth DU offender to be punished as a third degree felony
of f ender. To receive these mandated penalties, a third degree
fel ony offender nust be prosecuted in circuit court pursuant to
Florida Statute 826.012. The circuit court nust have jurisdiction
to acconplish the plain meaning of the statute: To subject a
fourth DU offender to the penalties afforded a third degree fel ony
of f ender.

The trial court’s denial of the notion to dismss properly
al l owed Petitioner, a fourth DU offender, to be tried pursuant to
a statutorily mandated third degree felony conviction, and the
enhanced penalties that acconpany it. The court’s denial of
Petitioner’s notion to dismss conports with the plain nmeaning of
the statute that a fourth DU offender suffer enhanced penalties.
The county court cannot nete out the enhanced penalties intended by
the statute for a fourth DU offender.

The penalty for a fourth DU offense (a third degree felony
pursuant to Florida Statute 8316.193(2) (b)) can only be issued by

the circuit court. To enforce the plain neaning of the statute--

15



that a fourth DU offense result in enhanced penalties by el evating
the crinme to a third degree felony--Petitioner nust be tried
convicted, and sentenced in the circuit court. The trial court’s
denial of the notion to dismss was in harnony with the statute’s
pl ai n neani ng because neither the county court (due toits limted
penalty authority) nor the circuit court (because of its purported
lack of jurisdiction) could inplenment the fourth DU of fender
penal ties dictated under the statute.

Florida Statute 8316.192(2)(a) plainly states that a fourth
DU offender commts a third degree felony, and Florida Statute
8§26. 012 mandates that the circuit court retain jurisdiction over
all felony cases. The court’s denial of the notion to dism ss was
correct in that, the opposite result would have, in essence,
conpel led the State to prosecute Petitioner (a third degree felony
of fender wunder the statute) in a county court m sdeneanor
proceeding, directly circunventing the directives of these
statutes. Petitioner would have escaped prosecution for a third
degree felony (and avoided the enhanced penalties), because he
could not be charged with this felony in county court. Petitioner
was correctly prosecuted as a third degree felony offender in
circuit court, so that he was properly subject to the enhanced
penal ties provided by the statute.

B. LEGQ SLATI VE H STORY

The State asserts that Florida Statute 8316.193(2)(b) is clear

16



and unanbi guous. See Mancini v. Personalized Air Conditioning &

Heating, Inc., 702 So. 2d 1376, 1378 (Fla. 4th DCA 1997) (| anguage

of statute is clear and unambi guous conveying clear and definite
meani ng, no occasion toresort torules of statutory interpretation

to alter plain neaning); T.R v. State, 677 So. 2d 270, 271 (Fla.

1996) (Il anguage of the statute plain and unanbi guous, no need for
judicial interpretation). However, if this Court finds the statute
anbi guous, it may refer to the legislative history.

Florida Statute 8316.193(2)(b) was enacted by the Florida
| egi slature on July 11, 1986. See H. B. No.8-B, Chapter 86-296

1986 Laws of Florida, Vol. 1, Part 2, p. 2219. The preanble to

this bill clearly and succinctly states the legislature s intent:
“increasing the penalty for a fourth or subsequent violation of
provisions relating to driving under the influence[.]” Ld.

The | egislature acconplished this by escalating a fourth DU
offense from a m sdeneanor to a third degree felony. Only the
circuit court can convict and sentence a third degree felony
of f ender. Certainly, the legislature intended for the circuit
court to have jurisdiction over a fourth DU of fender prosecution,
so that the intended penalty increase would result.

The legislature’s intent, as clearly stated in the preanble,
was to enhance the penalties for a fourth DU offender. To allow
Petitioner to be tried, convicted, and sentenced in county court,

(the result of the dismssal in the case at hand), where he would

17



not be subject to enhanced penalties, manifestly contradicts the
clear intent of the |egislation. Jurisdiction nust lay in the
circuit court to effect the enhanced penalties intended by the
| egislature for Petitioner, a fourth DU offender.

C._CASE LAW

Case law affirns the State’s claimthat the circuit court has
jurisdiction over the prosecution of a fourth DU offender. I n

State v. Rodriquez, 575 So. 2d 1262, 1263 (Fla. 1991), the

defendant was charged with felony DU wunder Florida Statute
316. 193(2)(b). The defendant noved to dismss or transfer the
matter to county court asserting that the information did not
adequately set forth the defendant’s three prior m sdeneanor DU’ s,
therefore he could not be charged with a felony and the circuit
court had no jurisdiction 1d.

This Court held that “the information properly invoked the

jurisdiction of the circuit court.” 1d. at 1264. *[T]he conbined

existence of three or nore prior DU convictions is an el ement of

the substantive offense of felony DU as defined by section

316.193(1)., (2)(b).” 1d. (enphasis added). To arrive at this

conclusion, this Court conpared the elenents of the felony DU
statute to the felony petit |larceny statute.

This conclusion necessarily follows the
reasoning in State v. Harris, 356 So. 2d 315
(Fla. 1978), where the Court construed the
f el ony petit | arceny statute, section
812.021(3) of the Florida Statutes (1975).
Section 812.021(3) el evated the second-degree

18



m sdeneanor of petit larceny to the status of
a third degree felony wupon the third or
subsequent conviction of petit l|arceny. Like
the felony DU statute in this case, and
virtually all other substantive crimnal
statutes, the felony petit larceny statute
aut hori zed puni shnment as provided in sections
775.082 (penalties), 775.083 (fines), or
775.084 (habitual offender penalties) of the
Florida Statutes (1975). Justice Hatchett
concluded for the Court that the felony petit
| arceny statute “creates a substantive offense
and is thus distinguishable from [s]ection
775.084, the habitual offender statute.”
Harris, 356 So. 2d at 316. The felony DU
statute is indistinguishable in this regard.
Section 316.193(2)(b) of the Florida Statutes
(Supp. 1988) requires that “[a]ny person who
is convicted of a fourth or subsequent [ DU
violation] is guilty of a felony of the third
degree, punishable as provided in s. 775.082,
S. 775.083, or s. 775.084.” As in Harris, we
conclude that the existence of three or nore
prior DU convictions is an essential fact
constituting the substantive offense of fel ony
DUI .

Id. at 1264-65 (enphasis added). This Court noted that its reading
of the felony DU statute is consistent with the penalty provisions
set by the legislature, “including its intent to apply the penalty
enhancenent provi sions of the habitual felony offender statute” for
a fourth or subsequent DU violation. 1d. at 265, n.4.

This Court repeatedly confirnmed that a fourth DU of f ender was
subject to prosecution for felony DU under <circuit court
jurisdiction.

[Tlhe logic supporting our jurisdictional
hol di ng above also supports the conclusion
that three prior DU convictions conbine as an

essential element of felony DU . The circuit
court has jurisdiction only because the
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offense is a felony. It is a felony only by
virtue of the fact that the defendant has been
convicted of three or nore prior DU

violations. It follows that because this fact
is essential to the definition of the crine of
felony DU, it is an essential elenent that
must be noticed and proved beyond a reasonabl e
doubt. Art. I, Secs. 9, 16, Fla. Const.

Id. at 1265 (enphasis added). See Had v. State, 585 So. 2d 928

(Fla. 1991) (fourth DU conviction enhanced to fel ony because of
three prior DU convictions).

In State v. Wodruff, 676 So. 2d 975, 977 (Fla. 1996), this

holding was reaffirned that “[f]elony DU requires proof of an
addi tional el enent that m sdeneanor DU does not: the existence of
three or nore prior m sdeneanor DU convictions.” “Felony DU is
a conpletely separate offense from m sdeneanor DU, not sinply a
penal ty enhancenent.” |d.

The Fourth District Court of Appeal has consistently held that
“[f]or a charge of felony DU under section 316.193(2)(b), Florida

Statutes (1995), it is clear that the existence of three or nore

prior DU convictions is an elenent of the crine.” Har baugh v.

State, 711 So. 2d at 83 (Fla. 4th DCA 1998) (enphasis added).

It is well settled that the existence of three
or nore prior DU convictions is an essenti al
el ement of felony DU and therefore nust be
asserted in the docunment charging fel ony DU

: [T]he felony DU statute creates a
substantive offense. Like the felony petit
| arceny statute, the existence of three or
nore prior DU convictions el evates the degree
or level of the crine.

State v. Haddix, 668 So. 2d 1064, 1066 (Fla. 4th DCA 1996). See
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Hauss v. State, 592 So. 2d 783 (Fla. 4th DCA 1992) (felony DU

convictionincircuit court requires three previous DU convictions

alleged in information). See also Brown v. State, 647 So. 2d 214

(Fla. 2d DCA 1994) (prosecution for felony DU requires three prior
convictions for DU ).

In Hope v. State, 588 So. 2d 255, 256 (Fla. 5th DCA 1991), the

def endant was charged with DU in county court, after which the
State discovered that he had three previous DU convictions. The
State noved to transfer the case to the circuit court, “alleging
jurisdiction pursuant to section 316.193(2)(b)”. 1d. *“The county
court ordered the transfer.” |d.
The defendant pled nolo contendere to the felony DU charge,

w thout reserving the right to appeal. 1 d. The def endant
appeal ed, contesting the jurisdiction of the circuit court. |d.
The appellate court held that the circuit court had jurisdiction.
I d.

[ T]he inportant fact is that [the defendant]

was charged wth a felony, even if

i nadequately, under a statute which included

fel ony DU based on three previous convictions

and whi ch defined such substantive charge and

recited the facts which would support a

convi ction. | t IS evident t hat t he

information all eges sone felony--hence circuit
court jurisdiction.

Id. at 257 (enphasis added).
Florida Statute 826.012(2)(d) bestows jurisdiction of all

felonies in the circuit court. See Fike v. State, 455 So. 2d 628,
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629 (Fla. 5th DCA 1984) (circuit court jurisdiction to try
felonies). County courts have jurisdiction of only m sdeneanors

pursuant to Florida Statute 834.01(1)(a). See Rogers v. State, 336

So. 2d 1233, 1236 (Fla. 4th DCA 1976) (county court jurisdiction
for only m sdenmeanor cases).

The case law clearly supports the State’'s contention that
Petitioner’s three prior msdenmeanor DU convictions invoked the
jurisdiction of the circuit court for his fourth DU offense. The
exi stence of Petitioner’s three prior convictions is an el enent of

felony DUl . State v. Rodriquez, 575 So. 2d at 1263; State V.

Whodruff, 676 So. 2d at 977. Therefore the trial court properly
deni ed defense counsel’s notion to dismss, as the trial court’s
decision is within agreenent with the Florida Suprene Court
hol di ngs in Rodriquez and Wodruff.

The State charged Petitioner with felony DU because it was a
separate offense (a third degree felony) fromm sdeneanor DU, not
sinply a penalty enhancenent. Wodruff at 977. The trial court’s
denial of Petitioner’s notion to dism ss ensure that jurisdiction
lay within the proper forum the circuit court. Rodriquez at 1265.

The Fourth District Court of Appeal has invariably held that

the existence of three prior DU convictions is an elenent of

felony DU, Harbaugh v. State, 711 So. 2d at 83; State v. Haddi x,

668 So. 2d at 1066; Hauss v. State, 592 So. 2d at 783, and el evates

the fourth DU offense to a substantive third degree felony
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of fense. Haddix at 1066. The trial court denial’s of the notion
to di smss, acknow edgi ng that four prior DU “convictions” are not
necessary to prosecute Petitioner for felony DU under the
jurisdiction of the <circuit court, 1is in accord wth the
established case lawin this district.

Because of his three previous DU convictions, the State
charged Petitioner with felony DU, a crinme within the jurisdiction

of the circuit court. Hope v. State, 588 So. 2d at 257. The tri al

court’s denial of Petitioner’s notion to dism ss properly ensured
the circuit court of its statutorily mandated jurisdiction over
this felony. See Florida Statute 826.102(2)(d) (jurisdiction of
felonies in circuit court).

The plain |language of Florida Statute 8316.913(2)(b), the
| egi sl ative history, and current case | aw prove the circuit court’s
jurisdiction in the case at hand. Finally, Petitioner has failed
to denonstrate that his conviction violated his rights to due
process, equal protection, effective counsel, a fair trial,
conpul sory process, confrontation and cross exam nation of
W tnesses, presentation of a defense, to be free from cruel and
unusual puni shnent, and other rights under the fifth, sixth, eighth
and fourteenth anmendnents to the United States Constitution,
Article I, Sections 9, 16, 17, 21 and 22, Florida Constitution and
Florida law. As such, the trial court properly denied Petitioner’s

nmotion to dismss for lack of jurisdiction.
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CONCLUSI ON
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