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SYMBOLS AND REFERENCES

In this Brief, The Florida Bar will be referred to as “The
Florida Bar,” or “the Bar.” The Respondent, Daryl Janes Brown,
Esq., will be referred to as “Respondent.” Al so:

“RR” will refer to the Report of Referee in Suprenme Court
Case No. SC96031, dated February 22, 2000.

“TR-1” will refer to Volune 1 of the record Transcript of
testinmony in Suprenme Court Case No. SC96031 dated Decenber 7
1999.

“TR-2” will refer to Volune 2 of the record Transcript of
testinmony in Suprenme Court Case No. SC96031 al so dated Decenber 7
and 8, 1999.

“TR-3” will refer to Volune 3 of the record Transcript of
testinmony in Suprenme Court Case No. SC96031 al so dated Decenber
8, 1999.

“Bar Exh.” will refer to Exhibits placed in evidence by the
Conpl ai nant, The Fl orida Bar.

“Rule” or “Rules” will refer to the Rules Regul ati ng The
Fl ori da Bar.

“Standard” or “Standards” will refer to the Florida

Standards for Inposing Lawyer Sancti ons.



STATEMENT OF THE CASE AND OF THE FACTS

On July 14, 1999, The Florida Bar filed a formal Conpl ai nt
agai nst Respondent, Daryl Janmes Brown. The trial was held
Decenber 7 and 8, 1999, in Punta CGorda, Florida, at which the
foll ow ng witnesses testified: Janmes Anthony Ml one, Donal d Dean
Clark, Esq., the Hon. Frederick A DeFuria, Wendy Resnick, Dani el
Wi teman, Hon. Durand J. Adans, Guy M Burns, Esq., John M Dart,
Esq., Ted Bogusz, WIlliam G Christopher, Esq., and the
Respondent, Daryl James Brown.

On Decenber 23, 1999, the referee issued a prelimnary,
unsi gned report describing her factual findings. The Bar tinely
noved the Court to reconsider the findings or to rehear argunent
regar di ng when Respondent becane aware that the subject
m sconduct was di shonest and deceitful, and violated Florida | aw
The referee denied the notion. Imrediately prior to the sanction
heari ng conducted January 24, 2000, the Bar noved to reopen the
evi dence on the sanme issue, citing newWy discovered evidence.

The referee denied that notion.

The signed Report of Referee was issued February 22, 2000.
The referee found Respondent guilty of violating Rule 4-1.2(d),
Rule 4-8.4(a) and Rule 4-8.4(c), Rules Regulating The Florida
Bar, and reconmended that Respondent be publicly reprimanded.

The referee found Respondent not guilty of violating Rule 4-1.1
Rule 4-1.4(b), Rule 4-1.6(b), Rule 4-1.13(b), Rule 4-2.1, Rule 4-
5.1(b), Rule 4-5.1(c), and Rule 4-8.4(b). On April 7, 2000, the
Board of CGovernors of The Florida Bar issued its decision to
appeal the referee’s factual findings and the recomended

sanction, whereafter this appeal was tinely filed.



The Uncontroverted Facts:

The follow ng facts are uncontroverted: In |ate June, 1994,
Respondent received a tel ephone call from Janes Ant hony Mal one
(“Mal one”), then-president of Riscorp, Inc. (“Riscorp”), a
Sar asot a- based i nsurance conpany. At the tine, Respondent owned
about 65% of the shares of his law firm Brown, Cark & Walters,
P.A., and Riscorp was the law firnm s single biggest client in
terms of revenue. In this phone call Ml one asked Respondent to
assist Riscorp in providing noney to two political canpaigns that
Ri scorp’s founder and chairman, Wlliam Giffin, wi shed to favor.
The two candi dates were Bill Nelson, who then was running for
i nsurance comnm ssioner, and Tom Gl | agher, who was runni ng for
governor. Ml one asked Respondent to solicit and gat her
$20, 000. 00 i n personal checks nade payable to the two canpai gns;
i.e., $10,000.00 directed to each. Malone advi sed Respondent
t hat each check coul d not exceed $500. 00.

As a result of this conversation, Respondent and Mal one both
under st ood and expected that Respondent, upon collecting these
contributions, would reinmburse the contributors for the ful
anount of their “contributions.” Respondent and Ml one al so
agreed that Respondent could recoup his firm s rei nbursenent
expense by falsely inflating the hours Respondent clainmed on
i nvoices for legal work, which the firmroutinely submtted to
Ri scorp for paynent. Thus, both nen understood and agreed that
Ri scorp woul d be the true source of the canpaign contributions.

Not long after this conmunication wth Ml one, Respondent
did exactly as he had been asked: He solicited the requested

canpai gn contributions fromsix of his subordi nate attorneys,



five of whomwere mnority partners in his firm [Each attorney
wote a $500 personal check to each of the two canpai gns, and
their spouses and/or famly nenbers did |ikewi se. For his part,
Respondent wrote a $500 personal check to each canpaign, as did
his wife, his daughter, her husband, and each of the husband’ s
parents. All told, Respondent gathered 37 personal checks, al
witten for $500. He also wote a |law firm check to each
canpai gn for $500. Respondent delivered these checks to Riscorp
and Riscorp later forwarded themto the two political canpaigns.

On or about the sane day Respondent collected these checks,
i.e., June 28, 1994, Respondent directed the firm s bookkeeper to
i ssue bonuses solely to hinself and the six attorneys who had
provi ded contributions. As majority sharehol der, Respondent had
broad di scretion concerning bonuses. Respondent admtted that he
cal cul ated and i ntended each bonus paynent to reinburse its
recipient for the total dollar value of the checks the attorney
had submtted, including hinself. |In Respondent’s case, he
reinbursed his in-laws and his daughter and son-in-law for the
contributions they had nade. Respondent admtted that he knew,
at the tine, that the net effect of his conduct would be that the
two political canpaigns would receive nunmerous checks from
several people who had not nmade a bona fide contribution. (RR at
4, para. 10.)

Thereafter, Respondent inflated the nunber of hours that the
law firminvoiced to Riscorp as | egal services provided by him
roughly doubling his actual tinme worked on at |east two such
i nvoi ces, the first dated Septenber 15, 1994 and the second dated

Cctober 15, 1994. He did so intending to recoup for his law firm



t he rei nbursenent bonuses it had paid to hinself and the other
six lawers. Riscorp paid the inflated invoices.

Utimately, Riscorp and five of its officers, including
Janmes A. Malone and WlliamGiffin, were indicted in the
Northern District of Florida and | ater pleaded guilty to engagi ng
in a schene to collect and deliver fraudul ent canpaign
contributions to candidates for federal office. (The acts that
formed the basis of the federal crimnal case were simlar to the
Fl ori da canpai gn contributions herein described in that the
def endants had rei nbursed such contri butions through bonus
paynents to its enpl oyee/contributors.)

The federal authorities granted Respondent imunity from
prosecution in exchange for his testinony. However, because the
def endants pl eaded guilty, Respondent never actually testified.
The federal crimnal investigation generated a rash of publicity
adverse to Riscorp and its officers. This adverse publicity

contributed to the ultinmate dem se of Riscorp as a viable entity.



The Fi ndi ngs Regardi ng What Respondent Knew
and Shoul d Have Known:

None of the above facts are disputed. As such, the referee
found that “the evidence clearly and convincingly established
that the Respondent knowingly or intentionally violated Rule 4-
1.2(d)”. (RR at 10.) The referee declared that, by participating
in the aforesaid schene, Respondent know ngly and intentionally
assisted his client, Riscorp, in conduct that Respondent
reasonably shoul d have known was crim nal or fraudulent. (See RR
at 8.) The Bar does not dispute the above-stated facts nor the
referee’s conclusion as to what Respondent shoul d have known.

Though she found that Respondent reasonably shoul d have
known that the convol uted rei nbursenent schene he had assisted
his client to engage in was crimnal or fraudulent, the referee
al so consi dered that Respondent “may not have known” that the
subj ect m sconduct was crimnal or fraudul ent when Ml one
explained it to him or when he engaged in it hinmself. (RR at 5,
para. 13.)

The referee’s rather diluted conclusion that Respondent
| acked sufficient mens rea pronpted her to recommend a public
reprimand as the appropriate sanction for the two major rule
violations she did find. The Bar contends that, given the
uncontroverted facts, a reprinmand is too |lenient a sanction

regardl ess of whether Respondent’s scienter is proven.



The Conflict Between Respondent and Janes Mal one
Regar di ng Respondent’s Sci enter

One conflict in the evidence bearing directly on the issue
of Respondent’s guilty know edge derives from Respondent’s
assertion that, despite having the subject behavior fully
explained to himby Malone in |late June, 1994, and despite
engagi ng in the conduct hinself at that time, he did not realize
that the conduct was crimnal, or fraudulent, or even inproper,
until early Cctober, 1994. The referee credited this testinony
by Respondent, which the Bar argues is unworthy of belief.

Conversely, Janes A. Malone testified as follows: In 1994,
Ri scorp encouraged a heal thy, ongoing conpetition between
Respondent’s law firmand a Tal |l ahassee law firmrun by Thonas
Mai da, Esq. In essence, the two law firns were continually vying
for the prize of being Riscorp’s “favored” law firm (See TR-1,
pp. 88-90.) WMalone testified that Wlliam Giffin pronpted himto
ask Respondent to help out with the Nel son and Gal | agher
contributions because Ri scorp couldn’t raise the anmpbunts needed
through its own enpl oyee contri bution/rei nbursenment practice.

Mal one stated that, when he called Respondent in |ate June,
1994, he told Respondent that Riscorp solicited and collected
political canpaign contributions fromcertain of its trusted
enpl oyees and had rei nbursed those contributions by payi ng
“bonuses”. Malone further testified that, when he asked
Respondent to engage in the subject conduct in June, 1994,

Respondent denurred at first, and questioned the legality of the



descri bed practice. Shortly thereafter, Ml one testified,

Respondent faxed over to himthe text of Florida Statutes Section

106. 08, which prohibits the practice Ml one had descri bed, and
identifies it as a crine, which, if engaged in by a corporation,
can result in forfeiture of the corporate charter.

Next, Respondent came over to Malone's office and forcefully
communi cated his concern that Ri scorp had violated that |aw
Respondent and Mal one di scussed the statute in person, including
the provision therein regarding forfeiture of a corporate charter
as a possible penalty. Respondent strongly advised that R scorp
di scontinue the practice, but Malone felt Respondent was
overreacting. Ml one suggested that Respondent contact Thomas
Mai da about his concerns. Malone testified that, in matters
involving politics, he trusted Maida s advice, and Mii da had
never advised himthat it was illegal to rei nburse enpl oyees’
political contributions using bonus paynents. WMalone said he was
surprised at Respondent’s reaction, and he urged Respondent to
speak to Mai da about the practice. (TR-1, pp.96-98.)

A short while thereafter, Respondent contacted Mal one and
told him he had, indeed, spoken with Maida about the matter,
wher eupon Respondent advi sed Mal one that he would in fact engage
in the conduct. As the uncontroverted facts show, Respondent did

engage in the subject conduct in |late June, 1994.

For his part, Respondent does not deny that he researched

the pertinent statute and renonstrated wi th Ml one about not



engagi ng in the subject conduct. Respondent, however, denies
that this renonstration occurred when Mal one says it did, i.e.,
in June, 1994, when Malone initially expl ained and requested, and
Respondent ultinately engaged in, said conduct. Respondent
asserts that he did not becone aware of the illegality of the
conduct until sonme four nonths after Ml one had explained it and
he hinself had engaged in it. At its core, Respondent’s
testinony was that he negligently engaged in the conduct w thout
realizing there was anything i nproper or wong with it. As
stated, the referee credited Respondent’s version.

The Conflict Between Respondent and Donald d ark
Regar di ng Respondent’s Sci enter

The evidence al so diverged materially on another issue
beari ng on Respondent’s guilty know edge. This second
testinmonial conflict occurred between Respondent and his | aw
partner, Donald Dean C ark, Esgq. The issue is whether Respondent
explained to his six junior attorneys in |late June, 1994, that
the law firmwoul d pay them “bonuses” as rei nbursenent for their
col | ected canpai gn contributions, and whet her Respondent i nforned
themthat Riscorp would reinburse the firmfor its bonus outlay.

Respondent testified that each of his six subordinate
attorneys knew that their contributions would not actually cost
them anything; i.e., they knew their contributions would be
rei nbursed by a check fromthe law firm and also that the firm
woul d be reinmbursed by Riscorp. (TR 2, pp.199-202.) However,

Donald C ark, one of the six contributors, testified that to his



knowl edge, he and his famly nenbers were naking legitimte
canpai gn contributions at the behest of the law firm s bi ggest
client in June, 1994. M. Cdark, who renmains Respondent’s | aw
partner, testified that Respondent never explained that the bonus
gi ven on or about that sane day had been cal cul ated and i ntended
to reinburse the contributions, nor did Respondent expl ain that
the law firmwould in turn be rei nbursed through false billings
to Riscorp. |In other words, M. Cark flatly denied that
Respondent ever expressed any hint that his and his famly’'s
contributions would be reinbursed or that R scorp woul d rei nburse
the firmfor reinmbursing him (TR-2, pp.144-154.)

Utimately, the referee found Respondent not guilty of
violating Rule 4-5.1(b) and 4-5.1(c). She based that ruling on a
| ack of proof that any of the subordinate attorneys did anything
wong. (RR at 9-10.) As such, the referee tacitly credited
Clark’s testinony that his participation was unwi tting, wthout
any expl anati on by Respondent. Therefore, Respondent’s testinony
on this sane point was not credited.

Thus, the Report poses a dilenmm: How to reconcile the
referee’s finding of Respondent’s credibility in the conflict
i nvol ving Malone with her finding of Respondent’s |ack of
credibility in the conflict involving Cark? The solution to
this dichotony can be found only by recognizing that the referee
is incorrect on one of the two conpeting credibility calls herein

described. This Brief will prove that the referee was correct in



crediting Cark’s testinony over Respondent, but clearly

incorrect in crediting Respondent over Ml one.



SUMMARY OF THE ARGUMENT

The argunents in this brief are fourfold, and proceed as
fol |l ows:

1) The material testinmonial conflicts (discussed supra)
cannot be decided in favor of Respondent and in that respect the
findings of the Report of Referee nust be nodified. The findings
shoul d reflect that Respondent actually knew that the subject
conduct was fraudulent or crimnal when he engaged in it in June,
1994, and that his testinony to the contrary, about experiencing
a sudden epi phany of the w ongful ness of the conduct sone four
months later, is not credible.

2) Because the material testinonial conflicts cannot be
decided in favor of Respondent, Respondent’s scienter is
established and he is thus guilty of violating several pleaded
rules for which the referee found himnot guilty; specifically,
Rule 4-8.4(b), Rule 4-1.13(b), Rule 4-1.6(b), and Rule 4-2. 1.
Even if the Report should stand, Respondent nonethel ess viol ated
Rule 4-1.1 when he failed to recognize or advise his client that
t he proposed conduct was w ongful.

3) Even if the Report stands as is, the recommended
sanction is not consistent with the purposes of Bar discipline,
and it is not consistent with the Standards or rel evant case
authority; the appropriate sanction under the referee’ s findings
is a 1-year suspension fromthe practice of |aw

4) |f the Report’s findings are nodified as the Bar urges



herein, disbarnment is the appropriate sanction for Respondent’s

m sconduct .



ARGUMENT

I. THE REFEREE’S FINDINGS ARE CLEARLY ERRONEOUS REGARDING
RESPONDENT’'S SCIENTER IN JUNE, 1994.

A. Cl ear and Convincing Evidence Proves that
Respondent Knew t he Subj ect M sconduct was
Wongful When Hs Cient Explained it to H m
and When He Engaged In |t.

The Report of Referee asks the reader to believe that when
the “convol uted schene” was explained to Respondent in detail by
James A. Malone, in late June, 1994, and even when he actually
participated in the scheme shortly thereafter, Respondent did not
realize that the schenme was fraudulent or crimnal. From an
evidentiary, experiential, and |ogical basis, this finding
strains credulity.

In attorney discipline proceedings, the referee is in a
uni que position to assess the credibility of witnesses, and her
judgnent regarding credibility should not be overturned absent
cl ear and convincing evidence that her judgnent is incorrect. The

Florida Bar v. Thomas, 582 So. 2d 1177, 1178 (Fla. 1991). In

this case, the Bar respectfully argues that the referee’s
j udgnent regardi ng Respondent’s credibility was not correct,
because cl ear and convincing evidence to the contrary proves that
his testinony was not credible.

As the referee noted, Respondent admtted that he knew at
the tinme, in June, 1994, after collecting the contribution
checks, that he would reinburse the contributors for the ful

anount of their “contributions.” Respondent understood that he



could recoup this rei nbursenent expense by falsely billing
Ri scorp. Thus, Respondent understood that Riscorp was the true
source of the requested political canpaign contributions. Mbst
tellingly, Respondent admtted that he knew, at the tinme, that
the net effect of his conduct would be that the two political
canpai gns woul d recei ve nunmerous checks from several people who
had not made bona fide contributions. (TR-2, p.211, |.11-22.)
“I'n cases such as this one, in order to satisfy the el enent
of intent it nmust only be shown that the conduct was deliberate

or knowi ng.” The Florida Bar v. Fredericks, 731 So, 2d 1249, 1252

(Fla. 1999) (referring to acts of dishonesty, fraud, deceit, or
m srepresentation). The Bar will invite the Court to scrutinize
Respondent’ s know edge and deliberation in this record. Upon
such thorough exam nation Respondent’s intent will be proved by

showi ng only that his conduct was knowi ng as well as deliberate,

t hough the Fredericks analysis nmakes those disjunctive. Upon

this thorough review a specific intent will be plastered onto
Respondent despite his testinony disavowi ng that intent. In
other words, the referee’s affirmation of Respondent’s
credibility on the issue of his own intent nust be reversed.
Logi c, common sense and intuition direct the reasonable
observer to conclude that Respondent did know t he subject conduct
was illegal at the time he engaged in it in June, 1994. It is
uncontroverted that the proposed conduct was explained to him by

Mal one, and that Respondent did thereafter engage in the conduct.



It is inherently deceptive to reinburse any “contri bution”
whether it is to a charity, a political canpaign, or other, so
that the contribution actually derives froma different source.
Doubl e rei mbursenent of contributions, as occurred here, is
patently fraudulent, akin to noney |aundering. As such, any
conpetent adult should have no trouble in identifying such
conduct as fundanental |y di shonest.

Respondent, however, denies that he realized such conduct
was di shonest, or deceptive, or fraudulent, or crimnal when
Mal one fully explained it to him and when he hinself engaged in
it. He does not deny, however, that he intended to commt the
many di screte acts necessary to performthe illegal conduct. The
sum and substance of the record evidence, including Respondent’s
testinmony, is that Respondent intended to do each i medi ate act
necessary to bring about the intended consequences. He made and
executed a plan, and his efforts were successful, in ternms of
achi eving the expected result.

That sure sounds know ng and deliberate. The distinction
Respondent nmakes through his testinony is subtle, and ultimtely
unavailing. He denies that he becane imedi ately |leery of the
conduct WMl one proposed (as Mal one says), and he denies
researching the i ssue soon thereafter and warni ng Malone that it
was a crine with serious consequences. Respondent contends that
he did becone |eery of the conduct, but not imrediately -- his

| eeri ness canme four nonths later. He agrees that he did research



the law and warn Malone that it was a crine -- however, that cane
four nmonths later as well.

This then is the distinction Respondent makes by his
testinony: Four nonths previous, when he conpleted all those
requi site acts intending a certain result, when he nmade that plan
and executed it, he didn’'t have actual know edge that it was a
crime, a malum prohibitum. The referee credited Respondent’s
assertions in this regard, and she incorporated this distinction
into her view of this case, and apparently considered that it
sonehow mtigated or absol ved Respondent’s intent.

The Bar denies that this sophistic distinction carries any
such force or effect, because ignorance of the law is no excuse.
That is especially true for Respondent and any other responding
attorney. Respondent doesn’t stop with that distinction, though.
Respondent testified that, not only did he not know that the
proposed conduct was crimnal, he didn't realize that anything
m ght be wong with it.

The Bar contends that the distinction Respondent created in
this case, regarding his scienter, and upon which the referee
relied, is unavailing in this matter. It is a distinction
without a difference. 1f, for exanple, Ri scorp had asked
Respondent to do all the acts necessary to | aunder $20,000.00 in
cash, and Respondent had know ngly and deli berately conpl eted al
the predicate acts necessary to conply with that request, his

intent cannot be vitiated or excused nerely by claimng he didn't



actually know it was a crinme. He intended to do the crine.

It is as if Respondent admts to having a general intent to
commt the crine, but he denies having specific intent. He asks
the Court to consider as an excuse his assertion that he sinply
didn't realize anything was wong with the conduct. That nust
mean that, in Respondent’s mnd, the conduct Mal one proposed did
not seemto be dishonest, or fraudulent, or deceitful, or a
m srepresentation of any kind (cf. Rule 4-8.4(c)). To the Bar,
it appears the referee did consider Respondent’s ignorance of the
law to be a legitimte excuse, and that she considered it proven.
The Bar argues that this conclusion by the referee is clearly
erroneous. This “excuse” or affirmative defense founded on
abject stupidity is not legitimate in this case, and neither was
it proven by clear and convinci ng evi dence.

Respondent has a reputation of being a highly skilled and
conpetent | awyer, as established at trial by witness after
W t ness. Judge Durand Adans cal |l ed Respondent an extraordinarily
skilled trial lawer who is very prepared in all respects. (TR 3,
p.430, |.4-10.) Judge Adans further stated that Respondent’s
ability to correctly identify and anal yze | egal issues was
“Geat. Very Skilled. He's a very skilled lawer.” (TR-3, p.433,
|.3-6.) Judge Frederick DeFuria reiterated that Respondent was
“wel | prepared” at all tinmes. (TR-2, p.176, 1.18 and p. 177, |.13-
17.) Respondent’s friend and longtinme client, Daniel Witeman,

descri bed Respondent as “an extrenely conpetent attorney” and a



“very bright individual”, and agreed that Respondent is
“Iintuitive when it conmes to discerning legal issues.” (TR-2,
p.289, |.1-8.) Respondent’s friend, John M Dart, Esq., also
stated that Respondent was a highly conpetent attorney who is
highly skilled at identifying and anal yzing | egal issues. (TR-3,
p. 446, |.13-20.)

Per haps nost pertinent to the instant matter, Respondent’s
friend and fell ow | awer, Guy Burns, Esq., related how Respondent
previously had dealt with an ethical issue involving his then-Iaw
firmand a major corporate client. M. Burns told how Respondent
had i medi ately consul ted hi m about the issues invol ved, and
rel ated how concerned Respondent was about the potential for
client harmin the matter. (TR 3, p.439, |.21 et seq.)

Agai nst this history of Respondent’s proactive intervention
and his reputation for thoroughness and professional conpetence,
this Court is asked to believe that Respondent utterly and
inexplicably failed to correctly identify or analyze any | egal
i ssues regarding the convol uted canpai gn contribution-cum
rei nbursenent schene that Ml one explained to himin June, 1994.
The Court is asked to believe that it sinply did not occur to
Respondent that the anticipated conduct was in any way i nproper,
unet hi cal, fraudulent, or crimnal.

It is entirely out of character for Respondent to be so
utterly ignorant and unconprehendi ng of the all-too-obvious noral

and ethical issues presented by Ml one’s request and his own



conpliance with it. [t cannot be nerely coincidental that
Respondent’ s stark and sudden | oss of ability came at a tine that
woul d turn out to be so hugely advantageous for himin this
attorney disciplinary proceeding, sone five years later. As
such, it is unreasonable to infer that Respondent’s remarkabl e
pr of essi onal acunen inexplicably abandoned himin | ate June,
1994. Yet, that is the inference the referee drew

The essence of the referee’s findings is that a “reasonabl e
attorney” would have known that the proposed conduct was crim nal
or fraudulent. By finding that Respondent should have known, but
maybe didn’t know, the referee in effect calls himRespondent an
unr easonabl e attorney. However, because this portrait of
Respondent is the polar opposite of his stellar qualities, the
ref eree should not have believed Respondent’s assertion that he
did not know. Moreover, the referee should have recognized
Respondent’s notive to deny his guilty knowl edge in this regard.
However, no analysis of these incongruities appears in the
Report. As such, the Bar is not at all certain that the referee
gave proper weight to these inportant considerations.

Respondent’ s unsupported assertions notw thstanding, all the
other facts, testinony, and reasonable inferences require a
referee to conclude that Respondent nust have known of the
essential wongful ness of the subject conduct prior to, and
while, engaging init. The totality of circunstances surroundi ng

his claimof “tenporary di m nished professional capacity” (as it



wer e) bespeaks a conscious design by Respondent to inject into
this Bar proceeding a conflict in the evidence regarding the

i ssue of when he gai ned actual know edge of the w ongful ness of
the conduct -- as if one nmust access a book or library to
understand that contributions made by “straw nmen” using doubl e
rei nbursenents is actually imoral or unethical. Understanding
t hat Respondent’ s defense evinces conscious planning (and not
serendipity) nerely serves to illustrate the gl ow ng testinony
regarding his stellar legal abilities.

For these reasons, the referee should have rejected
Respondent’ s assertions as unreasonabl e and unsupported, and
notivated by self-interest. O course he did not nonentarily
| ose his powers of analysis and discernnment. All agree that
Respondent is a thoroughly professional and extrenely conpetent
|awer. His legal position in this case is akin to arguing
“di m ni shed capacity” in a crimnal matter to negate specific
intent, i.e., as an excuse. But Respondent was not on drugs, or
drunk, or insane when he heard about the illegal schene and then
engaged in it. By his assertion of ignorance, Respondent has in
ef fect pleaded “tenporary inconpetence,” and by crediting the
assertion, the referee legitimzed that excuse.

Perhaps the referee blanched at the stark alternative, which
is tocredit Malone's testinony; i.e., to find that Respondent
did research the law, did discover that the proposed conduct was

illegal, and then proceeded to do it anyway, for purely



comercial and political considerations. The referee dism sses
this alternate factual scenario as “illogical” and inplies that
Respondent coul d not have done that because, to her, it is
illogical. (RRat 6, para. 17.) Wth all due respect, that
anounts to circular reasoning based on a fal se prem se.

As noted, the referee failed to discuss Respondent’s obvi ous
nmotive to testify falsely regarding his own guilty know edge.
However, the referee did rumnate on M. Malone's notive in
trying to “blame” Respondent at his federal sentencing hearing.
This dispute over the timng of when Respondent actually becane
aware of the fraudulent and crimnal nature of the subject
conduct is critical to the entire case. If Malone' s testinony is
credited on this issue, it would nmean that Respondent engaged in
t he conduct despite knowing that it was both fraudul ent and
crimnal, and despite having counsel ed Mal one against it. Such

intentional |aw breaking is certainly egregi ous behavi or.

The referee noted that Ml one had provided the sane
testinony at his federal sentencing hearing over one year
previ ous, in August, 1998. However, the referee concl uded that,
because Mal one’ s assertions have remai ned consistent, it nust be
that he testified falsely at his federal sentencing hearing

regarding this particular issue of Respondent’s scienter. In

doing so the referee ignored the em nently nore reasonabl e

expl anation that Malone’s testinony has remai ned consi st ent



t hroughout sinply because it is true. Significantly, the referee
di d not consider any of Malone's other testinony to be false or
incorrect -- only his testinony proving Respondent’s scienter.

The referee i magi nes that Ml one had the remarkabl e
foresight to invent this particular kernel of testinony not for
the instant Bar proceeding, where it the issue is central, but
for his own federal sentencing hearing over a year previous,
where the issue bore only a tangential relevance. Thus, the
referee concluded that Malone’s notive to invent this particular
aspect of his testinony was to “bl ane” Respondent. (Presunably,
Mal one’s real, selfish notive for inventing this testinony was to
mtigate his own guilty know edge regarding the crines to which
he was pleading guilty.) (See RR at 6, para.18.)

This i magi ned notive of Malone to “blame” Respondent finds
no support in the evidence. The facts show that Malone's only
interaction with Respondent in these canpaign contribution
matters involved contributions for statew de political office.
Mal one was pleading guilty to federal crimes. Though Respondent
had once assisted Malone in simlar conduct, that was not the
conduct at issue before the federal court. |ndeed, Ml one
testified, and the referee found, that R scorp had engaged in
such fraudul ent canpai gn practices for years, both before and
after this one event involving Respondent. (RR at 2, para.3.)
None of these facts add up to Mal one wanting to “bl ane”

Respondent so nmuch that he would offer perjured testinony on the



day of his federal sentencing.

Thi s di scussion shows that it is extrenely unlikely that
Mal one woul d perjure hinself in an attenpt to indirectly mtigate
his guilty knowl edge as to this one event involving Respondent, a
single episode in a sea of innunerable bad acts. ©Moreover,

Mal one knew t hat Respondent had received i munity, and thus could
be called to inpeach any such invented story. Under any rational
ri sk-to-benefit analysis, Ml one would not have taken the risk of
inventing such tangentially relevant testinony at that tinme. For
t hese reasons, and because the referee considered Ml one’s
testinony to be truthful in all other respects, her supposition
that Mal one invented this one detail of his testinony -- over a
year before regardi ng Respondent’s guilty know edge -- is not
reasonabl e and shoul d be di sregarded.

The referee al so di scussed Malone’s desire to avoid prison
as a notive for himto invent this aspect of his testinony. The
referee seens to have nentally filled in the foundation required
to arrive at such a conclusion. No evidence was adduced show ng
any likelihood or probability that Ml one m ght or could have
been sentenced to prison. Malone was a first-tinme of fender who
pl eaded guilty to m sdeneanor election fraud. He did not in fact
go to prison. No evidence was adduced show ng that Ml one’s
testi nony about Respondent’s know edge of the subject events was
causally connected in any way to the federal crimnal matters at

i ssue at the sentencing hearing. No evidence was adduced show ng



that Malone’'s testinony on this issue bore any relation to the
pl ea agreenent that had been struck, or to the sentence that he
recei ved that day.

Apparently, the referee is imagining that Ml one woul d think
the i ssue bore sone connection to his sentencing (or else why
risk the perjury?). The referee is also inmagining that Mlone's
testi nony regardi ng Respondent’s know edge woul d have sone
mat eri al inpact on the outcone of his sentencing proceedi ng.
There is no evidence that it did. There is no evidentiary
support for these unspoken yet pal pabl e suppositions by the
referee. Accordingly, her conclusion regarding Ml one’s
“blam ng” notive is clearly erroneous, as that theory finds no
support in the record -- none that is, beyond Mal one’ s thoroughly
human adm ssion that, on that day, he wi shed nore than anything
to avoid going to prison. Any honest person would admt to that.

The foregoing discussion illustrates the referee’s
willingness to take a kernel of fact and create a fanciful theory
explaining M. Malone’s notives to provide perjured testinony
show ng Respondent’s guilty know edge. Remarkably, her analysis
of this scienter issue included no acknow edgnent or discussion
of Respondent’s obvious notive to deny Mal one’s assertions, i.e.,
to disavow his know edge and intent. For the referee to find in
Respondent’s favor on this central issue of the case while not
expl aining his obvious notive to deny his guilty know edge calls

her conclusion into question.



The referee also clearly disliked M. Ml one’s refusal to
wai ve his attorney-client privilege in order to assist in this
Bar proceeding. The referee went so far as to suggest that a
certain docunent only obtainable (supposedly) through such a
wai ver by Mal one maybe coul d have established concretely when
Respondent knew the conduct was illegal. (RR at 11.) Again, the
support for this speculation by the referee is neither clear nor
convincing. The actual existence of such a docunent was never
est abl i shed, and no evidence of what such a docunent m ght prove
or not prove was ever adduced. The referee suggests that we
woul d have this imagi ned evidence but for M. Malone' s
unr easonabl e deci sion not to waive his legal privilege.

The referee’s di scussion about what other evidence may be
“out there” but for M. Malone' s assertion of his legal rights is
not only irrelevant and gratuitous, it is rank specul ation that
corrodes the integrity of the Report and betrays her contenpt of
M. Ml one -- which appears to derive fromhis assertion of a
privilege that he has every right to assert. Because the referee
has i nproperly drawn concl usi ons based on assertion of a | egal
privilege, the discussion is inappropriate and should be ignored
in any proper analysis of this case.

The referee’ s unspoken insinuation is this: Mlone refused
to waive his legal privilege because he knew if he did so, the
“snmoki ng gun” docunent (inagined by the referee) woul d be

produced and Malone’s lack of credibility on the issue of



Respondent’ s scienter woul d be exposed. That “theory” consists
of nothing nore than total conjecture wthout any evidentiary
basis. The only thing it proves is that the referee is willing
to theorize about M. Malone’s notives using background “facts”
that she supplies. Curiously, however, the referee is not
willing to test Respondent’s notives agai nst the evidence that
actually does exist in the record.

When Mal one testified that Respondent knew all about the
illegality of the schene and even counsel ed against it before
ultimately participating in it, the referee did not believe him
She bel i eved Respondent when he said he had no idea the conduct
was wong. The referee’s conclusion as to whose testinony was
nmore credible is not rationally related to the facts and ot her
evidence. No matter how convincing the referee considered
Respondent to be (or how unconvinci ng Mal one was), the issue is
besi de the point because Respondent’s testinony on this issue is
i nherently unworthy of belief. No matter how much enphasis the
referee placed on possible biases, real or imgined, or on
per sonal deneanor, those matters cannot be dispositive of this
credibility issue because Respondent’s testinony that he had no
idea sinply is not worthy of belief.

For all the above-stated reasons, the referee’s finding that
Respondent did not actually know that the subject conduct was
illegal at the tinme he learned of it and engaged in it cannot

stand scrutiny. The finding should be reversed.



B. Respondent’s Testinony is Unworthy of Belief
Regarding Hi s Later Epiphany that the Subject Conduct
was W ongf ul .

Respondent asserted at trial that he did not conprehend the
wrongful nature of the subject conduct until Cctober, 1994. To
believe that, one nust necessarily al so believe his explanation
of how and when he actually did becone aware of the w ongful ness
of the conduct, sonme four nonths after engaging in it wthout
such awareness. According to Respondent, this is how his del ayed
know edge cane about:

In m d-Cctober, 1994, Respondent was in his |law office
tending to business when he got a call froma red-haired
secretary at Riscorp. Respondent does not recall the secretary’s
name. It seened to Respondent that the secretary was upset about
sonet hi ng; however, Respondent can’t recall what, if anything,
she reveal ed that woul d explain her being upset. The Riscorp
secretary asked Respondent if he had any nore checks for them
Respondent took her request to nean that she was asking for his
law firmto provide additional canpaign contribution checks.
Respondent told her they had no such checks. (TR-2, pp.217-230.)
The phone call was concluded. That is the sum and substance of
Respondent’ s recollection of this event and conversati on.

Thi s conversation, Respondent testified, is what pronpted
himto think back four nonths to |ate June, to his involvenent in
t he canpai gn contribution rei nbursenent schene, and he began to

wonder if there m ght have been sonmething wong with doing that.



(TR-2, pp.217-222.) Wth his legal antenna finally picking up
si gnal s agai n, Respondent asked one of his subordinate attorneys
to research the Florida Statutes. (TR 2, p.222, |1.3.) He then
di scussed that docunent wth Ml one, specifically the provision
for forfeiture of corporate charter, and he strongly advi sed
Mal one to stop such practices imediately. (TR-2, p.228.)
Respondent wants this Court to believe that this enigmatic
t el ephone call from an unnanmed secretary produced a sort of
epi phany in him enabling him at long last, to see this patent
fraud for what it was. The Bar respectfully suggests that the
epi phany scenari o descri bed by Respondent is unworthy of belief.
For one thing, absolutely none of it is corroborated by any
evidence. There is no sufficient evidence to conclude that this
t el ephone call, occurring just as Respondent described it, would
have logically pronpted any reasonable attorney to initiate any
| egal research. |Indeed, this supposed causal connection between
t he strange phone call and legal research is the tallest part of
Respondent’s tale. On the one hand, Respondent wants the Court
to believe that having the subject conduct explained to him by
Mal one, and then participating in it hinself, did not cause him
to question the propriety of the conduct. On the other hand,
Respondent wants the Court to believe that, four nonths later, an
eni gmati c tel ephone conversation he had with an unknown secretary
did cause himto question the propriety of his prior conduct.

Pl acing these two assertions next to each other on the page



reveal s how preposterous both sound. And yet, each nust be true
if the referee’s findings are correct.

Respondent’s testinony includes several inconsistencies
beyond this major, inconprehensible incongruity di scussed above.
Anot her, internal inconsistency in Respondent’s testinony
i nvol ves the actual date of this m d-Cctober epiphany. At first,
Respondent says he is certain that this phone call with the
secretary occurred right around Cctober 15, 1994. (TR-2, p.225,
[.11.) \When pressed as to how he is so certain of this date,
Respondent di ssenbl ed, and offered obtuse answers. (TR-2, p. 226,

|.5 et seq.) Later, when shown the additional contribution

checks that he had again solicited fromhis attorneys in Cctober,
1994 (the first of which was dated COctober 12, 1994), Respondent
revised his testinony to state that the phone call m ght have
occurred up to a week before October 15. (TR-2 p.232, |.8 and Bar
Exh. 4.) Utimtely, Respondent answered the direct question of
how he could recall the date of this odd phone call so well: it
was because he had witten those additional contribution checks
for Riscorp right at that sane tinme. (TR-2, p.230, 1.8.)

To believe the Respondent and the Report of Referee, this is
what the Court nust conclude occurred: Several days prior to
Cct ober 15, 1994, Respondent had an enigmatic phone conversation
with a femal e secretary of his client, R scorp. This phone cal
caused himto question his own and Ri scorp’s conduct of sone four

nmont hs previous regarding the political contributions. Wen he



determ ned that the prior conduct was in fact a crinme, he
personally met with James A. Malone and strongly advised himto
stop the practice. Thereafter, Respondent personally engaged in
the solicitation and collection process again. The first of this
second round of collected checks was dated Cctober 12, 1994,
meani ng that Respondent’s renonstration with Ml one pre-dated
t hat check

This is the huge inconsistency: Respondent identified the
wrongful ness of his and his client’s conduct prior to October 12,
1994, and immediately thereafter repudi ated the conduct and

warned his client to cease engaging in it; however, he thereafter

submtted the second fraudul ent invoice dated COctober 15, 1994,

with his falsely inflated work hours reported on the invoice.

(Bar Exh. 5.) Thus, by his own adm ssion, Respondent continued
to further the original double reinbursenent schenme just a few
days after (he says) discovering that it was in fact crim nal
behavior. These actions are not nerely inconsistent, they are at
opposite ends of the personal integrity neter. Yet, this is what
Respondent hi nsel f says he did.

The referee did not address this inconsistency. The
exi stence of the Cctober 15th invoice is irrefutable, and was not
refuted. Moreover, there is no reason to disbelieve Respondent’s
adm ssion that the COctober 15th invoice was indeed one of the
inflated bills by which he sought and gai ned rei nbursenent.

Thus, this second inflated invoice nanifests Respondent’s



specific intent to conplete the double reinbursenent schene he

had engaged in back in June. It goes w thout saying that the act

of sending this second invoice is nore highly probative of

Respondent’s true know edge and intent than any testinony

Respondent hinmself m ght give. The second inflated invoice is

nore reliable than any testinonial assertion regarding intent.
VWhat this major inconsistency in Respondent’s testinony

reveals is the fact that Respondent was engagi ng in continuous

and ongoi ng wongful conduct in the sumrer of 1994. It is not
correct to view the June events as separate fromthe Septenber or
Cctober fal se invoices. These acts are inter-connected; they
constitute the pattern of conduct in this case. Thus, it is
error to judge these events as discrete, disconnected acts. They
constitute seanl ess conduct directed toward the sane ori gi nal

pur pose.

The irrefutable fact of Respondent submitting the second
fraudul ent invoice cl ashes head-on with Respondent’s assertion
that he discovered the crimnality of that conduct just days
before. The essential inconsistency is between a known fact and
an assertion. Even if we believe Respondent’s version of the
events, comon sense still dictates that he would not continue to
further this wongful pattern of conduct after, finally,

di scovering it to be illegal. But we know he did further the
original pattern of conduct. Accordingly, only one reasonable

i nference can be drawn fromthis incongruity, which is, sinply,



t hat Respondent’s assertion is false. He did not in fact
research the issue and discover the crimnality just days before.
Because his testinony inplodes on this critical aspect, the only
ot her reasonable inference to make is that his whole story about
the eni gmati c phone conversation nust be false as well.
Respondent’s lack of credibility having been denonstrated
regarding the central issue of his guilty know edge, an objective
factfinder has little choice but to accept M. Ml one’s testinony
regardi ng when those events really happened. The dispute is not
over whet her Respondent discovered that the subject conduct was
illegal and counsel ed Mal one regarding it; all agree those events

occurred. The dispute is over when and how Respondent becane

aware of the wongful ness. The Bar has shown that Respondent’s
assertions on this issue lack credibility. Therefore, the
referee’s conclusion that Respondent was nore credi ble than
Malone in this regard is clearly erroneous and w thout sufficient
support in the record. That finding nust be reversed.

C. Respondent’s Testinony was | npeached by Hi s Friend
and Law Partner as to Matters that Prove Scienter

As explained in the Statenent of the Case and in the
Argunent herein above, two major conflicts in the testinonial
evi dence appear in this record. The first conflict involves
Respondent and Mal one and has been thoroughly exam ned, supra.
The other testinonial conflict involves Respondent and his friend
and partner, Donald C ark, over whether Respondent told M. Cark

about the rei nbursenent aspects of the original schene.



Previ ously, Respondent had testified w thout equivocation
that “everybody knew' at the law firmthat their contributions
woul d be reinbursed by the law firm and that the law firm would
then be reinbursed by R scorp. Respondent testified that
everyone knew that their “contributions” actually wouldn't cost
t hem anything. (TR-2, p.205-206.) At trial, Respondent adopted
and affirmed that previous testinony. (TR-2, p.207, |.5-14.) For
his part, Donald Cark flatly denied that Respondent had i nforned
himat all about any reinbursenent, either of his own and his
famly s outlay, or of the firmis. (TR-2, p.154, 1.6-14.)

This second conflict is presented and exanm ned in the

Statenent of the Facts, supra. Suffice it only to repeat here

that the referee’s findings inplicitly credit Cark’s testinony
and not Respondent’s. In this way, the referee’s anal ysis and
conclusions are inconsistent as to Respondent’s guilty know edge
(credible as to Malone; not credible as to Cark). |In the matter
involving Clark, the referee did not credit Respondent’s
assertion that he had fully explai ned the doubl e rei nbur senent
plan to Clark and the other |lawers in |late June, 1994. By her
conclusions, the referee tacitly credited dark’s claimthat
Respondent did not expl ain anythi ng about rei nbursenent.

This nmeans the referee felt that, in |ate June, 1992,
Respondent nust have consciously withheld material information
regardi ng the canpaign contribution schene from his subordinate

| awers, and thereafter, Respondent nust have testified fal sely



about that very fact, nowclaimng that he did tell everyone that
they and the law firmwoul d be rei nbursed.

The reality is that Respondent, by w thholding fromhis
enpl oyees the fraudul ent aspect of the plan, could ensure that
they would play their part in it wthout voicing any objection,
preci sely because they didn’'t know. It would be easy enough
| ater for Respondent to claimthat he told them everything, in
attenpting to minimze his ow scienter. These considerations
are perhaps why the referee disbelieved Respondent’s assertion
that the other attorneys all knew

The referee’s finding that Cark was nore credi ble than
Respondent reveals a great deal about Respondent’s true know edge
and intent in June, 1994. It shows that Respondent purposely
kept his partners in the dark about the real, deceptive nature of
t he conduct Mal one had proposed. The nost obvious notivation
Respondent had for not telling dark about the reinbursenents is
preci sely because Respondent knew that such reinbursing is
fundanental | y di shonest, a deception. |In other words, if
Respondent was in fact oblivious (as he clains), and totally
unawar e that reinbursing such contributions m ght be wong, then
why woul d he withhold this innocuous information fromd ark? The
obvi ous answer is that Respondent woul d have no reason to
wi thhold the information if he did not know it was w ong.
Therefore, it must be concluded by the factfinder that Respondent

did know of the wongful nature of the conduct he was engaging in



during June, 1994.

The referee found that Respondent, the only person invol ved
in both evidentiary conflicts, was truthful in the instance
i nvol ving Mal one and untruthful in the instance involving d ark.
Thi s inconsistent view of Respondent’s veracity or credibility
cannot go unchall enged. This stark dichotony in the referee’s
conclusions is resolved by finding as the Bar herein suggests;
i.e., denying Respondent’s credibility in both instances.

D. Respondent Specifically Intended to Violate
Florida s El ections Law.

Mal one’ s testinony is a damming indictrment of a | awyer first
diligently pursuing, but then abandoning, his duty to uphold the
law, and the | awer’s conscious decision to violate that law in
order to please his client. The referee decided that things
coul d not have happened as Mal one descri bed, because she felt it
“illogical” for Respondent to intentionally choose to break the
|aw after learning of it. Ergo, says the referee, Ml one nust be
the one |ying about these things. The referee seened to preclude
any possibility that Malone mght be telling the truth because
what he cl ai med about Respondent did not comport with the
referee’s own sense of rationality.

Wth all due respect to the referee, her | ogic and
Respondent’s | ogic may not be an exact match. The Bar submts
t hat Respondent did have a | ogical reason to engage in the
subj ect conduct despite having discovered it was agai nst the | aw

The answer lies in the conpetition for its |egal business that



Ri scorp fostered between Respondent’s law firm and Thomas Maida’s
law firm |If one assunes, arguendo, the veracity of M. Malone' s
assertions, the answer reveals itself: Ml one told Respondent

t hat Thomas Mai da knew about the conpany’s canpai gn contribution
rei nbursenent schene, and that Miida had never said that it was
illegal. In asking Respondent for the contributions, Ml one
infornmed that Tom Maida and his firmwere contributing. (TR-1

pp. 96-98.) Later, when Respondent net with and advi sed Ml one
that the proposed conduct was a crinme, Ml one thought Respondent
was overreacting, and he suggested that Respondent talk to Mida
about it. (Id.) 1In fact, Ml one told Respondent that he believed
Mai da and his law firm had al so engaged in the practice. (1d.)

It is not too difficult to see that Ml one was “working”
Respondent, playing Respondent and his law firmoff of this rival
law firm From Respondent’s perspective, he understood that his
rival apparently was currying favor with R scorp by assisting or
engagi ng i n conduct that Respondent has discovered is not |egal.
Respondent has been invited to join the party, but he is
conflicted. The record shows that all Ml one could report after
this was that Respondent called himback after a day or two, and
stated that he had indeed spoken wwth M. Maida. Then Respondent
agreed to engage in the conduct hinself. (TR 1, p.51, |.10-20.)

Respondent deni es counseling with Miida over this issue.
However, if one credits Malone’s version of these events, it is

not hard to inmagi ne that Respondent’s rival may have steered him



into an unconprom sing position. In other words, it could well
be that Respondent just got suckered. This conjecture is offered
here nerely to show t hat reasonable inferences do exi st whereby
Respondent could have a “logical” reason to break the pertinent
statute despite knowing that it was indeed illegal to do so.

That reason is conpetitive market pressures. Therefore, the
referee is not correct that “logic” would preclude Respondent
from pursuing a course of action he knew to be illegal.

Wt hout bel aboring these many points and argunents pointing
to Respondent’s lack of credibility on the central issue of his
own guilty know edge, his scienter, the Bar contends that
Mal one’ s testinony nmust be assigned the inherent credibility it
deserves. Respondent’s proven |ack of credibility el sewhere
means that he nust lose the critical conflict (with Ml one) by
default if for no other reason. However, there are nmany ot her
reasons, as expounded on herein. The main argunent is that the
credibility contest between Mal one and Respondent does not exi st
in a vacuum The bulk of the record evidence brings one to the
concl usi on that Respondent has been the untruthful one. As such,
this Court should conclude that Respondent’s researching of the
law, and his renonstrating with Ml one about the issue, occurred
in June, 1994 and not Cctober, 1994, neaning that Respondent
engaged in the conduct after being aware of its illegality.

Thus, he specifically intended to break the | aw.



II. BECAUSE RESPONDENT HAD SCIENTER IN JUNE, 1994, HE HAS
VIOLATED OTHER PLEADED RULES.

A The Evidence is dear and Convincing that
Respondent Viol ated Rule 4-8.4(hb).

| f the Court agrees that Respondent is not to be believed
regarding his testinonial conflict wwth Janes Ml one, then
Mal one’ s testinony provides clear and convi nci ng evi dence that
Respondent willfully and know ngly comnmtted a crimnal act that
reflects adversely on his honesty, trustworthiness, or fitness as
a lawer in other respects. Even if the Court approves the
referee’s findings, Respondent nust be found guilty of violating
Rul e 4-8.4(b), because his ignorance of the |law is cannot be
excused, as that excuse is illegitimte and not proven, as
di scussed, supra.

B. The Evidence is O ear and Convincing that
Respondent Violated Rule 4-1.13(Dhb).

The referee found Respondent not guilty of violating Rule 4-
1.13(b). However, the evidence was uncontroverted that
Respondent never renonstrated with any other constituent of his
corporate client. Respondent specifically did not speak with
Wlliam Giffin, the sole shareholder in the corporation. (TR-2,
P. 245, 1.22.) Regardless of whether this Court believes that
Respondent renonstrated with Malone in June, 1994 or later in
Cctober, 1994, it is the Bar’s position that Respondent had a
prof essional duty, under this rule, to take his concerns higher
up the corporate chain, to M. Giffin. But for Respondent’s

admtted failure to advise Giffin that the corporation had



commtted, or was intending to commt, crimnal violations that
could affect its viability, the subject conduct may not have
occurred. Respondent nmay have been able to dissuade M. Giffin
with the specter of corporate charter forfeiture. W wll never
know t hi s because Respondent did not nake that effort.

The Bar argues that, in the type of situation Respondent
found hinself in, the one thing the | awer representing the
corporation nust not do is join in the conduct. Conversely, one
thing a lawyer in such a situation nust do is go up the chain of
command. Here, Respondent did what he nust not do, and he failed
to do what this rule requires. By that failure, Respondent has
violated Rule 4-1.13(Db).

C. The Evidence is dear and Convincing that
Respondent Violated Rule 4-1.6(b)(1).

This rule requires Respondent to reveal confidential client
information to the extent the | awer reasonably believes is
necessary to prevent a client fromcommtting a crine. Cearly,
there is no evidence that he made any such reasonable efforts to
prevent Riscorp fromcollecting and providing fraudul ent
contributions to the Bill Nelson and Tom Gal | agher canpaigns. |If
the Court determ nes that Respondent researched the | aw and
gained his guilty know edge in June, 1994, before assisting
Ri scorp in perpetrating this fraud, then he is guilty of failing
in his professional duty to try to prevent or dissuade his client
fromcommtting the subject crine.

D. The Evidence is dear and Convincing that




Respondent Violated Rule 4-2.1

| f the Court agrees that Respondent is not to be believed
regarding his testinonial conflict with James Ml one, then
Mal one’ s testinony provides clear and convi nci ng evi dence t hat
Respondent willfully and know ngly abandoned hi s i ndependent
prof essi onal judgnment when he agreed to engage in the canpaign
contribution reinbursenment scheme. Wereas Respondent initially
rendered candi d advi ce, and exercised i ndependent judgnent, his
abandonment of the sane a short while later violated Rule 4-2.1

E. The Evidence is O ear and Convincing that
Respondent Violated Rule 4-1.1

If the Court believes Respondent and affirnms the referee’s
findings, then it must conclude that Respondent has violated Rul e
4-1.1 (Conpetence). In affirm ng Respondent’s testinony that he
had the proposed conduct explained to him and he then
participated init, without realizing it mght be wong, the
Court must necessarily believe that Respondent tenporarily | ost
hi s usual powers of professional discernnent. |If that is true,
then it follows that Respondent fell below the m ni rum standard
of professional conpetency when he failed to realize that his | aw

client was engaging in a fraud -- and engaging himin a fraud.



ITIT. BASED ON THE REFEREE’S FACTUAL FINDINGS, THE APPROPRIATE
SANCTION IS A ONE-YEAR SUSPENSION.

A. Suspension is the Appropriate Sanction
Under the Standards and Rel evant Case Authority.

The foll owi ng argunent is based, arguendo, on the facts as
found by the referee; thus it is not predicated on the argunents
made previously herein. Even under the referee’ s factual
findings, the recomrended sanction of public reprinmand is not
appropriate in light of the adjudicated m sconduct.

The referee found Respondent guilty of two serious rule
violations, Rule 4-1.2(d) and Rule 4-8.4(c). The gist of these
rule violations, as found by the referee, is that Respondent
knowi ngly assisted his client, Riscorp, in conduct that
Respondent reasonably should have known was crimnal or
fraudulent; i.e., by participating in the convol uted canpaign
contribution rei nbursenent schene. |n addition, Respondent
engaged i n conduct involving dishonesty, fraud, deceit, or
m srepresentation to the detrinment of his own client, Riscorp,
when he agreed with Mal one, a constituent of the organization, to
create and submit to Riscorp invoices containing know ngly false
information; i.e., reporting work that he did not actually
perform This was done so that Respondent could recoup the noney
he had paid out in fraudul ent bonuses to his attorneys.

While a referee’s recomrendati on regarding discipline is
persuasive, this Court has the ultimate responsibility to

determ ne and order the appropriate sanction in any given case.



The Florida Bar v. Reed, 644 So. 2d 1355, 1357 (Fla. 1994). A

Bar disciplinary action nust serve three purposes: the judgnent
must be fair to society, it nust be fair to the attorney, and it
nmust be severe enough to deter other attorneys fromsimlar

m sconduct. The Florida Bar v. Lawl ess, 640 So. 2d 1098, 1100

(Fla. 1994).

It isin the first and third aspects that the recommended
sanction fails to serve the purposes of attorney discipline. As
for the discipline being fair to society, the societal interest
is served when substantially simlar sanctions are inposed for
essentially simlar msconduct. Public confidence in the |egal
prof ession and system suffers when those who break the rules in a
simlar manner receive disparate sanctions. Here, Respondent
assisted his large corporate client in a schene designed to
subvert the concept of free and fair elections. As such, the
instant m sconduct is a slap in the face to every citizen of this
state. |Issuance of a nere public reprimand in such a matter
woul d underm ne public trust in the judicial branch. Likew se, a
public reprimand provides insufficient deterrence to other,
simlarly situated attorneys who may be tenpted to assist their
powerful clients in conduct known to be crimnal or fraudul ent.

G ven Respondent’s m sconduct, the objectives of Bar discipline
wi Il not be served by approving the recomended sancti on.

Under Standard 7.2, suspension is appropriate when a | awer

know ngly engages in conduct that is a violation of a duty owed



as a professional and causes injury or potential injury to a
client, the public, or the legal system Here, Respondent admts
he know ngly and del i berately engaged in the rei nbursenent schene
-- he just didn't knowit was a crinme. Respondent has a

prof essional duty not to violate the law, and especially to avoid
assisting his clients to violate it. Wile the harmto Riscorp
may be difficult to quantify or enpathize with, the referee did
acknow edge that Respondent seens oblivious to the harns that
befell the conmpany as a result of its own participation in the
schene. The harm Respondent has caused the public and the |egal
profession is pal pable. Accordingly, suspension is denmanded,
even under the referee’s factual findings.

In addition, under Standard 4.62, suspension is appropriate
when a | awer know ngly deceives a client, and causes injury or
potential injury to the client. This standard pertains to
Respondent conspiring with M. Ml one to provide fal se invoices
to the corporation, and receiving the benefit of those inflated
billings. Under this standard, suspension is also called for
under the facts as found by the referee.

The Florida Bar v. Burke, 578 So. 2d 1099 (Fla. 1991) is a

case in which an attorney’s “grossly negligent” state of mnd
caused himto m shandle client funds; however, the evidence was
not clear and convincing that he knowingly, willfully or
intentionally m sappropriated the noney. 1d. at 1102.

Accordingly, this Court suspended M. Burke for 91 days and



thereafter until proof of rehabilitation. 1d. Thus, the fine
evidentiary distinction regarding mens rea that Respondent relied
on at trial is present in Burke. However, the case is not
precisely applicable to the instant matter, because M. Burke did
not assist his client in perpetrating the wongful conduct.

In The Florida Bar v. Rood, 622 So. 2d 974 (Fla. 1993), the

attorney was found guilty of violating Rule 4-1.2(d), by

knowi ngly and intentionally assisting his clients to execute

fal se docunents in property transactions, and Rule 4-8.4(c), by
propoundi ng the fal se docunents hinmself. This Court inposed a
one-year suspension solely for the violation of Rule 4-1.2(d),

t hough ot her m sconduct was separately sanctioned. M. Rood had
no prior discipline. 1d. at 977. Here, Respondent, who has no
prior discipline, knowi ngly and deliberately perforned the acts
required to assist his client in violating the |law, accordingly,
a one-year suspension is appropriate based on the referee’s
finding that Respondent violated Rule 4-1.2(d).

The tenptation to circunvent or violate ethical standards in
order to curry favor with a wealthy client can be great. Wen
ot herwi se reputable | awers succunb to this inpulse, the Court
must inpose a rehabilitative suspension as sufficient deterrent.

IV. BASED ON THE EVIDENCE, THE APPROPRIATE SANCTION IS
DISBARMENT.

A Respondent’s Decision to Join Hs dient in the
Subj ect M sconduct Warrants Di sbarnent.

The points on appeal will not be bel abored further here.



|f, after considering all the facts and argunents, this Court
determ nes that Respondent had guilty know edge of the conduct
when he engaged in it, then it nust also find that Respondent

fal sely denied the sane under oath. The conbination of those two
facts mlitates strongly for disbarnent as the appropriate
sanction. See Standard 7.1, Standard 4.61, and Standard 6.11(a),

Fla. Standards Inp. Law. D sc.

This Court has disbarred a | awer who converted his client’s
property and then submtted false affidavits to further a deceit.

The Florida Bar v. Kraner, 548 So. 2d 233 (Fla. 1989). That is

not far renoved from Respondent conspiring with Malone to bilk
extra fees out of his client, R scorp, for work not perforned,
and then falsely testifying that he told Donald Cark all about

t he rei mbhursenent scheme when he had not.

In The Florida Bar v. Craner, 678 So. 2d 1278 (Fla. 1996),
M. Craner signed his client’s nane to commercial |eases with the
client’s know edge and assent. This Court concluded, however,
that regardless of the client’s awareness of the use of his nane,
Craner’ s conduct was fraudul ent m srepresentation. 1d. at 1281.
“I't matters not that other persons were also guilty of fraud[.]”

Id. at 1282. M. Craner was disbarred. 1d. Craner applies to

the instant facts in that Ml one’s know edge of, and invol venent
in, the reinbursenment schenme does not mtigate Respondent’s
ltability for violating the Rules of Professional Conduct.

Finally, in The Florida Bar v. Newhouse, 520 So. 2d 25 (Fl a.




1988), this Court disbarred the attorney for ten years for
counseling and assisting his clients to violate court orders
regardi ng di sbursing settlenment proceeds, and failing to hinself
abi de by those orders, in addition to failing to maintain proper
trust accounting records. Here, Respondent assisted his client
to violate the elections law, as he hinself also did.

The case authority and Standards are clear in their forceful
repudi ati on of the type of egregi ous conduct Respondent has
engaged in with his corporate client. The referee’s finding that
he did so with a selfish or dishonest notive argues for

di sbarnment as the appropriate sanction in this case.



CONCLUSION

For all the foregoing reasons, the referee’s finding that
Respondent’ s testinony was credi ble and Janes Mal one’ s was not
must be overturned as clearly erroneous. Because Respondent’s
knowl edge and intent are proven by clear and convi nci ng evi dence,
this Court should disbar Respondent for five (5) years and
thereafter until readm ssion through the Florida Board of Bar
Exam ners, including retaking the Florida Bar Exam nation and
Mul ti-State Professional Responsibility Exam nation. |If the
findings of the Report stand, the Court should suspend Respondent
for one year and thereafter until proof of rehabilitation.
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