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IN THE SUPREME COURT OF FLORIDA

XZAVIER TRAFF,

Petitioner,

V. : CASE NO. 96,074

STATE OF FLCORIDA,

REespondent.

I. PRELIMINARY STATEMENT

Mr. Xzavier Trapp was the defendant in the trial court,
“appellant” before the District Court Of Appeal, First District,
and will be referred to as “Petitioner,” “Mr. Trapp,” or
“defendant” in this brief. Respondent will he referred to as
“State”. The record on appeal will be referred tc as “R”
followed by a colon, volume number I, and the corresponding page
number all within parentheses. The transcript of court
proceedings will be referred to as “T* followed by a colon,
volumes number I-11T, and the corresponding page number all
within parentheses,.

Filed with this brief is an appendix containing documents
pertinent to the issues raised on appeal, as well as a copy of

the district court’s decisien in Trapp v. State, 24 F.L.W. Dl143la

(Fla. lst DCA June 17, 1999){A: 1-2). Reference to the appendix




will be by use of the symbel “A” followed by a colon, then
followed by the appropriate page number in parentheses.
The undersigned certifies this brief is using Courier New,

12 point, a non-proporticnal font.




II. STATEMENT OF THE FACTS

Oon April 16, 1992, Xzavier Trapp pled no contest to a charge
of Aggravated Battery without & Firearm in case number 91-3640-
CFA. As a result, Mr. Trapp was adjudicated guilty of the second
degree felony and placed on three years probation. (R:Vol I, 21-
29).

Because of several intervening violation reports, Mr. Trapp
was s0ill on probaticn in 1997.! In January of 1997, ancther
Affidavit of Violation Report was filed alleging that he had been
arrested for Attempted First Degree Murder. {(R:Vol I, 118-122}.

On the afternocn of Januvary 10, 1997, Willie Dunn was
hanging around Lake Terrace Apartments with friends, As he and
five or so other guys talked, Xzavier Trapp pulled up in a white
car. Dunn knew Mr. Trapp from arcund the neighborhood. {(T:Vol
I, 42).

Mr. Trapp walked up to the group with his puppy. He wanted
the other guys to find ancother puppy to fight his. Mr. Trapp
thought his puppy could beat any they produced. This discussion
ezcalated inte an argumeqt petween Mr., Trapp and Dunn.
Eventually, Mr. Trapp left in his car. {T:Vol I, 43-44).

Mr. Dunn walked to the local convenience store. While he

was there, a guy walked up to him and stated that Mr. Trapp

lSee generally (R:Vol I, 30-36, 57-61, 63-65, 75-79, 80-85,
90-94) .,




wanted to fight him “one-on-one”. Dunn replied that he didn't
want to fight and walked back to the park area near the
apartments. (T:Vol I, 44-45).

Dunn was shooting baskets with his friends back at Lake
Terrace Apartments when another person came up to him, This
person stated that Mr. lrapp did not want to fight him in the
park. Although Mr. Dunn had previcusly replied that he did not
want to fight, he left the park and started walking down the
sidewalk. (T:Vol I, 46-47).

A white car pulled along side Mr. Dunn as he walked. Mr.
Dunn later testified that Mr. Trapp was the driver. Dunn
remembered the driver asking him, “What’s up?” 5till, Dunn kept
walking. The person in the car then pulled a gun from between
his legs, pointed it at Mr. Dunn, and guestioned, “What’s up
now?"”* {T:Vol I, 47-48).

Mr. Dunn put his jacket in front cf him as a shield. Still,
he was shot once in the abdomen. He took off running as shols
continued to ring out. (T:Vol I, 51-52).

Mr. Dunn was taken to the emergency room. Dr. Orvin Jenkins
was the surgeon on duty. He did emergency surgery to save Dunn’s

life. The bullet had pierced the stomach and liver requiring

‘Eye witnesses to the shooting (Gamelle Davis, Shanika
Banister, and Aaron Hamilton) later remembered the two men
arguing, the driver pulling ocut a gun, the driver hesitating for
a2 moment, and then the drive shooting the gun multiple times.
(T:Vel I, 74-79, 92, 10b-10&, 108).
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sutures. The bullet was not removed at the time. However after
several complications, the bullet was eventually removed. (T:Vol
I, 122-124).

Detective Drayton McDaniel of the Gainesville Police
Department arrived at the scene and spoke with several of the
witnesses. Because of his investigation, he came to the
conclusion that Xzavier Trapp was a suspect. (T:Vol I, 128},

Detective McDaniel and Detective Brett Starr drove to Mr.
Trapp’s home. Mr. Trapp’s girlfriend, Marva Wade, was there.

She allowed the officers to search her home and her white Toyota
Camry. Still, the officers recovered no physical evidence.
(T:Vol I, 36-37, 164-166).

Mr. Trapp turned himself in to the police department that
evening.

Detective McDaniel advised Mr. Trapp of his rights. Mr.
Trapp explained that he did not want to be interviewed without =z
lawyer. However, he explained that he wanted to tell his zide of
The story. He told the detective that five guys wanted to beat
him up and had been harassing his wife. He explained that his
fingerprints would obviously be in the white car because it was

his wife’s and he was allowed to drive it. (T:Vol I, 132-134).

La




I11. STATEMENT OF THE CASE

The State charged Mr. Trapp by Information with Attempted
First Degree Premeditated Murder. (R:Vol I, 147).

Mr. Trapp proceaded to jury trial' stipulating that the
trial court would hear and consider the viclation of probation at
the same time.

Prior to trial, the State showed Mr. Trapp a demonstrative
aid it intended to use. This aid was a diagram of the scense
where the shooting cccurred. Mr. Trapp objected on grounds that
it was not to scale. He argued that there was testimony that
cars were lined up along the road, yet the aid showed only one
car (presumably the shooter’s car). He also argued that the aid
did neot accurately show the number of apartment houses that lined
the streets.

The State agreed that the diagram was not to scale.

However, it argued that it was just to give the jury a general
idea of the surroundings. The trial court overruled Mr. Trapp’s
objection, (T:Vol I, 8-11).

Prior to testimeony beginning, Mr. Trapp requested that the

trial court recegnize his continuing objection to the diagram.

The trial court agreed. (T:Vol I, 35).

‘'he defense theory at trial was that the witnesses had
identified the wrong person. Marva Wade testified that she was
using her car on the afterncon of January 10, 1397, so Mr. Trapp
could not have been over at Lake Terrace Apartments. (T:Vol I,
36-37, 39-413.




As Mr. Dunn began to explain the circumstances surrounding
the sheooting, the State pulled out the diagram. It asked Mr.
Dunn to step down and describe the events using the diagram as a
reference. (T:Vol I, 46-48).

On cross-examination, Dunn explained that there were cars
lining the street that were not depicted in the diagram. He
spoke of & hundred or so eye witnesses standing around who were
also not on the diagram. He admitted further that there were
approximately 15-20 houses on the three blocks that had been
omitted from the diagram. (T:Vol I, 61=-63).

The State called Gamelle Davis as an eyewitness to the

shooting. As Ms. Davis testified as to where she stood during

the shooting, she used the diagram as a reference. Her initials
were placed where she testified that she was standing. (T:Vol I,
75-77) .

On cross-examination, Ms. Davis admitted that the diagram
lacked the eight to ten apartments that were actually between her
rmother’s house (where she had come from) and University Avenue.
She alsoc noted that the diagram lacked the cars and people that
were in the area. (T:vol I, B2-83).

Shanika Banister used the diagram during her testimeny for
the State. BShe explained that she was walking some distance

behing Mr, Dunn right before he got shot. Her initials were

placed on the diagram to show her location during the shooting.




She explained that she was only a couple feet away. (T:Vol I,
91-932).

During Ms. Banister’'s cross-examination, however, it became
apparent that she did not really know how far away she had been
from the sheooting. During an earlier deposition, she had
estimated the distance as 50 meters. {(T:Vol I, 97).

Ms. Banister also noted that apartments were missing from
the diagram. (T:Vel I, 101).

The State next called Aaren Hamilton to the stand. When
asked if the diagram accurately represented the area where the
shooting occurred, Mr. Hamilton honestly stated, “Sort cf.”
(T:Vol I, 106).

It became clear during the trial that Mr. Trapp’s defense
was that he was not the shooter. During closing arguments, he
argued that Lhe State tried to make the evidence appear neat and
tidy. Using the diagram, he pointed out that all the cars that
were supposed to be lining the road that day were absent from the
drawing. He also argued to the jury that the diagram did not
show the apartment buildings that surrounded the area. (T:Vol
IT, 215).

The jury returned a verdict of guilty as charged.
Separately, the Jjury found that Mr. Trapp personally carried a

firearm during the course of the attempted murder. (R:Vel I,

154} (T:vol II, 257).




The trial court revoked Mr. Trapp’s probation in case number
91-3640-CFA and sentenced him within the recommended range to 4%
years Department of Corrections with credit for 129 days. {R:Vol
I, 138=-141) (T:Vol III, 265, 276-277).

The trial ceourt adjudicated Mr. Trapp guilty of Attempted
First Degree Premeditated Murder. Using the 1995 sentencing
guidelines scoresheet, the trial court sentenced him to the top
of the guidelines range of 155.75 months (12.81 years) Department
of Corrections with credit for 292 days. No objection was made
to the use of these guidelines. The trial court announced that
the first three years would ke minimum mandatory. The trial
court also ran the two sentences concurrent. (R:Vol I, 196-

202) (T:Vol, 275, 277).

On November 18, 1997, Mr. Trapp filed a timely Notice of
Appeal. (R:Vol I, 142, 203).

On appeal before the District Court of Appeal, First
District, petitioner advanced two arguments: (1) whether the
trial court erred in allcwing the state to present demonstrative
evidence in the form of a diagram; and, (2) whether the 1985
criminal guidelines score sheet provisions of chapter 95-184 are
unconstitutional in violation of the single-subject rule.

The Court rejected the first issue without elaboration. As

to the second, while ruling that Chapter 95-184 did not violate

the single-subject rule, the follewing issue was certified to the




Court as involving a question of great public impertance:

WHETHER CHAPTER 95-184 VIOQOLATES ARTICLE III,
SECTION & OF THE FLORIDA CONSTITUTION.

lrapp v. State, supra {(A:1-2).
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IV, SUMMARY OF THE ARGUMENT

[35UE 1; Visuzl aids are one of the best ways to focus in
on key evidence. These aids are allowed as leong as they
accurately depict or replicate the original scene. However,
where the aids are inaccurate, they may mislead or confuse the
jury. Therefore, in such instances the aids should he excluded
from trial.

The trial court allowed the State to continually show the
jury a diagram of the scene where Mr. Dunn was shot. However, it
became clear that the diagram was not accurate, nor anywhers near
a replication of the way the scene actually locked that January
afternocon.

The trial court abused it discretion in allowing the diagram
to be shown to the jury. Moreover, because Mr. Trapp’s defense
at trial was misidentification, allowing the confusing diagram
constituted harmful error. Mr. Trapp respectfully reguests this
Court grant him a new trial.

I838UE JII: Mr. Trapp was improperly sentenced using the 1995
sentencing guidelines scoresheet.

The 1995 scoresheet was created by Chapter 95-184, Laws of
Florida. This law violates the constitutional prohibition
against multiple subject laws. Art. [II, § 6, Fla. Const.

The law contains 35 secticns dealing with the subject of

criminal sentencing and penalties. The law then turns to the
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completely separate subject of civil remedies for domestic
violence injunction violations in sections 36-38.

A similar statute, Chapter 95-182, has been held
unconstitutional [for vieolating the single subject reguirement]
by the Second District. Thompson. v, State, 708 So.2d 313 (Fla.
2d DCA 1988).

As this Court should find Chapter 95-184 to alsec be
unconstitutional, Mr. Trapp respectfully requests this Court

remand his case for resentencing under the 1994 guidelines

scoresheet.,




V. ARGUMENT

I: THE TRIAL COURT ABUSED ITS DISCRETION IN
ALLOWING THE STATE TO PRESENT DEMONSTRATIVE
EVIDENCE IN THE FORM OF A DIAGRAM WHICH DID
NOT ACCURATELY DEPICT THE CRIME SCENE.

Strategic trial advocacy often includes the use of visual
aids. 1In this electronic age, a picture is certainly worth a
thousand words. Visual aids bring focus and emphasis to the
auditory evidence. SZee Alston v, Shiver, 105 So.2d 785 (Fla.

1958) (noting that “[s]uch evidence is generally more effective

than a description given by a witness ...). See alsc 23 Fla.
Jur. 2d Evidence and Witnesses % 365 (1995); Milton Hirsch,
Florida Criminal Trial Procedure 291 (2d ed. 1955).

Demonstrative exhibits (such as diagrams) which aid the jury
in understanding a relevant issue of the trial are clearly
proper. Conversely, exhibits which are inaccurate, Lhus
misleading te the jury, should never be allowed. Taylor v
State, 640 So.2d 1127, 1134 (Fla. 1lst DCA 1994); Brown v, state,
550 Sop.2d 527, 528 (Fla. 1lst DCA 1989); Alstop at 7%1, Charles
W. Ehrhardt, Elorida Evidence § 401.1 (1287 ed.).

If the demonstrative evidence offered to the jury does not
show the jury a reasonably exact reproduction, then it should be

excluded from the trial. See, e.g., Detroit Marine Engineerindg,

In v , 419 Sc.2d 6B7, %2 (Fla. lst DCA 1922); Alston at

191.
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This Court must review the trial court’s error to determined
whether the court abused its discretion in allowing Mr. Trapp’s
jury to view the State’s diagram. Brown at 528.

Admittedly, the State’s diagram was never entered into
evidence. However, the jury was allcwed to view the diagram (as
if it was in evidence) repeatedly with the testimony of each
State witness. The only thing the jury did not do was take the
diagram back into the jury room. Therefere, as found in the
above cited case law, it was necessary for the diagram to be an
accurate depiction of the scene.

Clearly, it was not. This was evidenced by the State’s own
witnesses who repeatedly testified that the diagram lacked
markers for the hundred or so witnesses whoe were milling about
that day. These same witnesses agreed that the cars that lined
the strzet that January afterncon were alse not depicted in the
diagram. More importantly, the witnesses testified that the
diagram failed to show all the apartment buildings that were
actually located on the block where the shooting occurred.

At first this may seem like nit-picking on Mr. Trapp’s part.
However, an overview of the trial shows how crucial this diagram
was to the State’s case.

Mr. Trapp’s defense was that he had been misidentified as
the man wheo shot Willie Dunn. The S5tate’s witnesses who

identified Mr. Trapp gave varying accounts of thelr distances

14




from the shocting. Also, they could not physically describe the
shooter except to say that it was Mr. Trapp.

The jurors looking at the State’s diagram saw a clear, tidy
acene without any obstacles to block the eyewitnesses’ views of
the shooter. Although the jury was told of the obstacles, the
jurors were never visually oriented to them.

A proper drawing would have shown the jury that the
witnesses’ views were quite obstructed. Showing the actual,
numercus obstructions would have brought into question what the
witnesses could have actually seen that afternoon. Further, it
would have lent more credence to Mr. Trapp’'s defense that he was
misidentified.

This wvisual aid was used to enhance the State’s case against
Mr, Trapp. It =erved the State well, Unfortunately, the State
relied on an inaccurate, incomplete diagram that 1t showed the
jury again and again. The trial court erred in allowing the
State to so rely.

The State’s intentions in using the diagram were that it
definitely be considered by the jury in returning a guilty
verdict. Therefore, it can not be said beyond a reasonable doubt
that this error was not considered by the jury in reaching its
verdict. The error is harmful. v. DiGuilio, 491 So.2d

1129 (Fla. 1986). Mr., Trapp i=s entitled to a new trial.
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Petitioner lastly notes that the Court has discretion to

rile on the abkove iszue. Trushin v, State, 425 50.2d 1126 (Fla.

1983).

II: THE 1995 CRIMINAL GUIDELINES SCORESHEET
PROVISIONS OF CHAPTER 95-184 ARE
UNCONSTITUTIONAL BRECAUSE THE STATUTE THAT
CREATED THEM VIOLATED THE STATE
CONSTITUTIONAL SINGLE SUBJECT PROVISION

The district court, in Trapp V. State, supra, certified the

following issue to the Court:

WHETHER CHAPTER 95-184 VIOLATES ARTICLE III,
SECTION 6 OF THE FLORIDA CONSTITUTICN.

(A:2). Petitioner reguests the Court to answer this question
“yes .
A. STANDING.

Mr. Trapp'’s substantive crime was committed on January 10,
1997.' Mr. Trapp was convicted and sentenced using the
guidelines scoresheet which went into effect COctober 1, 1995 as a
result of significant changes enacted by Chapter 95-184, Laws of

Florida. Under the 1995 guidelines scoresheet, Mr. Trapp’s

incarceration range spanned from 93.45 months to 155.75% months.

‘Chapter 95-184, Laws of Florida became effective on October
1, 199%. Chapter 97-97 reenacted the 1995 amendments contained
in 95-184 effective May 24, 1997. See State y. Johnson, 616
So.2d 1, 2 (Fla. 1993) (*Once reenacted as a portion of the
Florida Statutes, a chapter law is no longer subject to challenge
on the grounds that it vielates the single subject requirement of
Article III, Section 6, of the Florida Constitution.”).

16




(R:Vol I, 201-202). He received a guidelines sentence of 155.75
months Department of Corrections.

However, had the 1994 guidelines scoresheet been used, Mr.
Trapp’s incarceration range would have spanned from 86.4 months
to 144 months. The difference in maximums (assuming the trial
court would still impose the maximum) 1s almost a year
incarceration.

Because Mr. Trapp was specifically and adversely affected as
a result of the amendments made in Chapter 925-184, Laws of
Florida, he has standing tc challenge the statute. See generally

10 Fla. Jur. 2d, Copstituticnal Law §§% 73-74 (courts will go no

farther than they have tec in declaring a legislative act invalid,
and litigants can challenge the constitutionality of statutes
only to the extent they are adversely affected by them).

B. PRESERVATION.

No objaction was raised at the trial level. Further, Mr.
Trapp is raising a facial challenge to Chapter %5-184, Laws of
Florida., 8till, this issue is one of fundamental error. Johnson
v, 5 e, 616 Sc.2d 1 (Fla. 1993) (holding the error to be
fundamental where the defendant’s punishment was enhanced as a
result of the unconstitutional chapter law).

Chapter 95-184 violates the single subject regquirement
because it addresses two distinct subjects: career criminal

sentencing and civil remedies for domestic viclence injunctions.
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cC. MERITS.
I. The Single Subject Raquirement

Article III, section 6 of the Florida Constitution provides:

Every law shall embrace but cne subject
and matter properly connected therewith, and
the subject shall be briefly expressed in the
title.

This provision serves three purposes:

(1) to prevent hodge podge or “log
rolling” legislation, i.e&., putting to
unrelated matters in one act; (2) to prevent
surprise or fraud by means of provisions in
bills of which the titles gave no intimation,
and which might therefore be overlooked and
carelessly and unintenticnally adopted; and
(3) to fairly apprise the people of the
subjects of legislation that are being
considered, in order that they may have
oppertunity of being heard thereon.

State v, Canova, 94 So.2d 181, 184 (Fla. 1957) (emphasis
added) .
[t has oft been said that “[tlhe subject of a law is that

which is expressed in the title, ... and it may be as broad as

the legislature chooses provided the matters included in the law

have a natural or logical connection.” State v, Lee, 356 So.2d
276, 282 (Fla. 1978) (gcitation and internal quotes omitted).
However, this statement should not be read too literally.
As will be discussed below, an enormously broad tepic will not
necessarily be considered a “single subject” merely because the
legislature endows it with a consuming title. Instead, courts

have an obligation to insure that legislative “subjects” do not
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expand to such abstract and amorphous levels that Article IIT,
section 6 is5 rendered ineffectual. See, e2.g.’s, Bunne v,
State, 453 So0.2d 808 (Fla. 1984), guashing, State v, Bunnell, 447
S0.2d 228 (Fla. 2d DCA 1983): Williams v. State, 459 So.2d 319
(Fla. oth DCA 1984).

Thus, in recent cases {(discussed below), such titles as “the
criminal justice system”, “comprehensive economic development”,
and “environmental rescurces” have been held to be toco bhroad as
to be considered a single subject. See, 2.q9.'s, Martinez v,
Sganlan, 582 So.2d 1167 (Fla. 1221); Al: v lori

keters, 589 So.2d 240 (Fla. 1991); State v, Leavins,
598 So.2d 1326 (Fla. 1lst DCA 1982).

This, of course, i1s only commeon sense. If it were
otherwise, the legislature could simply assert that the “subject”
of a particular statute is something like “the public health,
safety, and welfare”. By titling the act as such, the
legislature could then combine a wide range of topics under this
broad “subject”. However, this is exactly the evil guarded
against by the single subject provision of the Florida
Constitution.

Further, “[w]hen the subject expressed in the title is
restricted, only those provisions that are fairly included in
such restricted subject and matter properly connected therewith

can legally be incorporated in the body of the act, even though
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other provisions besides those contained in the act could have
peen included in one act having a single broader subject
eipressed in its title.” Ex Parte Enjéh;, 52 Fla. 144, 1l4e, 41
So. 786, 788 (Fla. 1%0&). Thus, althoﬁgh the title “need [not]
embrace every detail of the subject matter ... the propositions
embraced in the act shall be fairly and naturally germans to that
recited in the title.” B r B k, 154 Fla. 723, 724, 18
So.2d 886, 887 (Fla. 1944).

“[Tihe test of duplicity of subject ig whether or not the
provisions of the bill are designed to accomplish separate and
disassoclated objects of legislative:effort." State v, Thompson,
120 Fla. 860, B892-893, 163 So. 270, 283 (Fla. 1935). This test
“is based on common sense [and it] reguires examining the act to
determine if the provisions ‘are fairly and naturally germane to
the subject of the act, or are such as are necessary incidents to
or tend to make effective or promote the cbijects and purposes of
legislation included in the subject’...."” Smith v. Department of
Insurance, 507 So.2d 1080, 1087 (Fla. 18987) (citing State v.
Cangva, supra).

A case very cloge on point comes from the Second District
Court of Appeal. IThompson v. State, supra. In Thompgen, the
defendant was sentenced as a violent career criminal for crimes
that occurred on November 16, 1995, She challenged her sentence

on grounds that Chapter 95-182, Laws of Florida violated the
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single subject reguirement found in Article III, section & of
the Florida Constitution. Id.

Reversing her sentence, the court agreed that Chapter 953-182
encompassed more than one subject. Tha court found that sections
1 through 7 of the chapter dealt with violent career criminal
sentencing and penalties. The court further found that sections
8 through 10 dealt with civil aspects of domestic violence.® 1d.

The court then analyzed the legislative history:

The legislative history shows that sections 8
through 10 of chapter 95-18Z2 began as three
bills in the House of Representatives.
Proposed committee substitute for House Bill
1251 dealt principally with the duties of the
clerk and the sheriff in the preocessing and
execution of injunctions for protection.
Proposed committee substitute for House Bill
1789, filed on behalf of the Governor’s Task
Force on Domestic Viclence, encompassed a
laundry list of recommendations found in the
January 19 report of the Task Force,
including malkters relating to the duty of the
clerk. House Bill 2513 provided for civil
remedies to victims of domestic viclence.
Each of these bills died in committee.

The substance of these failed bills was
engrafted on several Senate bills, including
committee substitute for Senate Bill 168 (the
Gort Act), and thereby became law. IL is in
circumstances such as these Lhat problems

with the single subject rule are most likely
Lo occur.

Id. (emphasis added).

The Thompsen, court found that criminal sentencing and

“Compare Chapter 95-182 §§% 8-10 with Chapter 25-184 §§& 3o6-
38. Both groups of sections incorporate the same language
dealing with civil remedies for domestic violence.
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domestic viclence civil remedies had no “natural or logical
donnection." Id. 1In holding the statute unconstitutional for
vielating the single subject reguirement, the court stated that
the two subjects were completely separate and were not intended
to accomplish a greater single objective.® Id.

This Court has addressed the meaning of the single subject
provision on several occcasions in recent years. Three of thosze
cases involved criminal statutes: Bupnell v. State, 453 So.2d
808 (Fla. 1984); Burch v, State, 558 S0.2d 1 (Fla. 1920); and
Johnson v, State, 616 Sp.2d 1 (Fla. 19923). Bunnell and Johnson
held that the statutes at issue vieclated the single subject
provision while Burch rejected that challenge. These cases were
relied upcn by the Second District in reaching i1ts holding in
Thompson, supra. They establish the framework for analysis in
the present case., Further, under that framework, Chapter 95-184
is invalid.

In Bunnell, the Court considered the validity of Chapter B82-
150, Laws of Florida. That chapter coentained three substantive

sections. Section one created a new cffense of obstruction by

"See alszo Taylop v, State, 709 So.2d 641 (Fla. 2Zd DCA 13938);
Davis v. State, 709 So.2d 641 (Fla. 2d DCA 1998). Contra Higgs
v. State, 695 So.2d 872 (Fla. 3d DCA 1937) (summary conclusion

that a “reascnable and rational relatlonship” existed between all
sections of Chapter 95-182).
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false information.’ Sections two and three made several
amendments to Sections 23.15-.154, Florida Statutes (1981).
Those sections concerned the membership of the “Florida Council
on Criminal Justice”, which, at the time, was an advisory board
composed of various officials invelved in the criminal justice
system. The Second District upheld Chapter 82-150 against a
single subject attack. State v, Bunnell, 447 So.2d 228 (Fla. 2d

DCA 1983), guashed, Bunnell, supra. That court found “the

¥

general subject of the act to be the '‘Criminal Justice System
I1d. at 231. The court then concluded that Chapter B82-150 did not
viclate the single subject reguirement because the sections of

the statute “have a natural and logical connection to the general

subject and to each other”:

The Flerida Council on Criminal Justice
is an executive branch advisory agency under
the jurisdiction of the governor created to
advise the governor, legislature, supreme
court, and especially the Bureau of Criminal
Justice Assistance in the performance of its
Chapter 23 duties, as to the improvement of
state law enforcement activities and the
administration of criminal and juvenile
justice systems....

Upcn examination, it is readily apparent
that the council and laws relating to the
council are embraced by the admittedly broad
subject “Criminal Justice System” ....

Furthermore, 1t i1s clearly apparent that
section 843.[035], the crime of obstructicn
of Justice by giving false information, is
also embraced within the same general subject

'Codified at section 843.035, Florida Statutes (1982
Suppp.) .
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impliedly set forth by the legislature....

Id. (citation and internal quotes omitted).

The Fifth District disagreed and held Chapter 82Z-150
violated the single subject provision. Williams v, State, 459
S50.2d 31% (Fla. 5th DCA 1984). Although recognizing that the
provision should be “interpreted ... liberally”, particularly
when dealing with “very comprehensive law revisions”, id. at 320,
the court nonetheless found 82-150 to be invalid:

The bill in questieon in this case 1s not
a comprehensive law or code type of statute.
It is very simply a law that ceontains two
different subjects or matters. One section
creates a new crime and the other section
amends the operation and membership of the
Florida Criminal Justice Council. The
general obkject of both may be o improve the
criminal justice system, but that deoes not
make them koth related to the same subjeact

The Bunnell court reasoned that although
not expressed in the title, it could infer
from the provisions of the bill, a general
subject, the criminal justice system, which
was germans to both sections. Even 1f that
subject was expressed, for example, in a
title reading “Bill to Improve Criminal
Justice in Florida,” we think this is the
cbhject and not the subject of the provisions.
Further, approving such a general subject for
a non- comprehensive law would write
completely out of the constitutien the anti-
logrolling provision of article III, =ection
€.

[Tlhe general objective of the
legislative act should not serve as an
umbrella subject for different substantive
matters.

Id. at 321 (footnote and citatiaons omitted) (emphasis added).
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Taking jurisdictien in Bunn 11, this Court had no trouble
concluding that this statute was invalid because it embraced more
than one subject. The Court asserted “the subject of section 1
has no cogent relationship with the subject of sections 2 and 3
and ... the object of section 1 is separate and disassociated
from the objects of sections 2 and 3.7 453 So.2d at 8089.

In Burch, the Court upheld the validity of Chapter 87-243,
Laws of Flarida against a single subject attack. The Court
reasoned as follows:

In the preamble to chapter 87-243, the
legislature explained the reasons for the
legislation:

WHEREAS, Florida is facing a
crisis of dramatic proportions due
to a rapidly increasing crime rate,
which crises demands urgent and
creative remedial action, and

WHEREAS, Florida’s crime rate
crisis affects, and 138 affected by,
numerous social, educational,
economic, demographic, and
geographic factors, and

WHEREAS, the crime rate crisis
throughout the state has
ramifications which reach far
beyond the confines of the
traditicnal ¢riminal justice system
and cause detericration and
disintegration of businesses,
schools, communities, and families,
and

WHEREAS, the Joint Executive/
Legislative Task Force on Drug
Abuse and Prevention strongly
recommends legislation to combat
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Florida’s substance abuse and crime
problems, and asserts that the
crime rate crisis must be the
highest pricrity of every
department c¢f government within the
state whose functions touch upon
the issue, so that a comprehensive
battle can be waged against this
most insidious enemy, and

WHEREAS, this crucial battle
requires a major commitment of
resourcas and a nonpartisan,
nonpolitical, cohesive, well-
planned appreoach, and

WHEREAS, it is imparative to
ubilize a preoactive stance in
order to provide comprehensive and
systematic legislation to address
Florida’s crime rate crisis,
focusing on crime preventicn,
throughout the social strata of the
state, and

WHEREAS, in striving to
eliminate the fragmentation,
duplication, and poor planning
which would deoom this fight against
crime, it is necessary to
conrdinate all efforts toward a
unified attack on the commcen enemy,
crime

To accomplish this purpose, chapter 87-
243 deals with three basic areas: (1)
comprehensive criminal regulations and
procedures, (2) money laundering, and (3)
safe neighborhoods. Each of these areas bear
a logical relationship to the single subject
of controlling crime, whether by providing
for imprisonment or through taking away the
profits of c¢rime and promoting education and
safe neighborhoods. The fact that several
different =statutes are amended does not mean

that more than ane subject is involwved.
There is nothing in this act to suggest the
presence of log rolling, which is the evil
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that article III, section 6, is intended to
prevent. In fact, i1t would have been awkward
and unreasonable to attempt to enact many of
the provisicns of this act in separate
legislation.

558 50.2d at 2-3.
The Court further noted that more diverse subject matter had

been approved in spite of similar constitutional challenges.

See, e.g.’s, State v. Lee, gupra; Chenoweth v, Kemp, 396 So0.2d

1122 (Fla. 1981); Smith, supra.®
The Court distinguished Bunnell:

In Bunnell, this Court addressed chapter
§2-150, Laws of Florida, which contained two
separate toplcs: the creation of a statute
prohibiting the obstruction of justice by
false information and the reduction in the
membership of the Florida Criminal Justice
Council. The relationship between these two
subjects was so tenuous that this Court
concluded that the single-subject provision
of the constitution had been violated.
Unlike Bunnell, chapter 87-243 is a
comprehensive law in which all of its parts
are directed toward meeting the crisis of
ingreased crime.

Id. at 3.

Burch was a 4-3 decision. Justice Shaw wrote the dissenting
opinion in which Justices Barkett and Kogan concurred. The gist
of their dissent was the logic furthered in Justice Shaw’s
Bunnell decision, supra. Justice Shaw reminded that a statute

can not be constitutionally firm simply because all of its

!These three cases will be discussed further below.
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subjects fall within the broad title of crime prevention or the
broad objective of public safeguarding. Id. at 4 (Shaw, J.,
dissenting}.

Finally, in Johpson, the Court held that Chapter 8%-280,
Laws of Florida, violated the single subject requirement because
it addressed two unrelated subjects: “the habitual offender
statute, and ... the licensing of private investigators and their
authority toc repossess personal property.” €16 So.2d at 4. The
Court adeopted the district court’s description of Chapter 89-280;

The title of the act at issue designates
it an act relating to criminal law and
procedure. The first three sections of the
act amend section 775.084, Florida Statutes,
pertaining to habitual felony offenders;
section 775.0842, Fleorida Statutes,
pertaining to career criminal prosecutions;
and section 775.0843, Florida Statutes,
pertaining to policies for career criminal
cases. Jectipns four through eleven of the
act pertain to the Chapter 493 provisions
governing private investigation and patrol
services, specifically, repossession of motor
vehicles and motorboats.

Id. (e¢itation omitted).

The Court also agreed with the district ceourt that “it is
difficult to discern a logical or natural connection between
career criminal sentencing and repossession of motor vehicles by
private investigators.” Id. {(citation and internal quotes
omitted). The Court found these to be “two very separate and

distinct subjects” which had “absolutely no cogent connections

[and were not] reascnably related to any crisis the legislature
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intended to address.” Id. Like the dissent in Burch, supra, the
Court “reject[ed] the State’s contention that these two subjects
relate to the single subject of controlling crime.” I1d.

Johnson == like Bupnell -- wasz a unanimous decision.

Concurring, Justice Grimes said:

In Jamison v. _State, 583 S5o0.2d 413 (Fla.
dth DCA), rev. denied, 591 So.2d 182 (Fla.
1991), and McCa v, State, 583 So0.2d 411

(Fla. 4th DCA 1991), the court relied upon
this Court’s decisien in Burch [citation
omitted], in concluding that chapter 83%-280
did not viclate the single subject rule. As
the author of the Burch opinion, I find that
case to be substantially different. The
Burch legislation was upheld because it was a
comprehengive law in which all of the parts
were at least arguably related to its overall
objective of crime contrel. Here, however,
chapter 89-280 is directed only to two

subjects -~ habitual offenders and
repossession of motor vehicles and motor
boats -- which have no relaticocnship to each

other whatseever. Thus, 1 conclude that this
case is controlled by the principle in
Bunnell [citation omitted] rather than by
Burch.

Id. at 5 (Grimes, J., concurring).

These cases establish the following principles: provisions
in a statute will be considered as covering a single subject 1if
they have a cogent, logical, or natural connection or relation to
each other. The legislature will be given scme latitude to enact
a broad statute, provided that statute is intended to ke a
comprehensive approach to a complex and difficult problem that is

currently troubling a large portion of the citizenry. However,
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separate subjects cannot be artificially connected by the use of
broad labels like “the criminal justice system” or “crime
control”.

These same principles are found in the recent case law
addressing single subject challenges to non-criminal statutes as
well. The three cases relied upon in Burch illustrate how the
Supreme Court is willing to give the legislature scme latitude to
tackle major, complex problems with broad measures, particularly
in respeonse to a crisis or emergency.

Thus, in State v. lLee, the Court upheld the Tort Reform Act
of 1977 because it was “an attempt by the legislature to deal
comprehensively with tort claims and particularly with the
problem of substantial increase in automebile insurance rates and
related insurance problems.” 356 So0.2d at 28Z. Still, the three
dissenters found that the statute “relates to at least three
different and separate subjects ... = (I) insurance and matters
related therein; (ii) tort law; and (iii) enhanced penalties for
moving traffic vieolaticens.” Id. at 287 (Sundberg, J.,
dissenting).

Lec was followed in Chenoweth, in which the Court summarily
rejected a single subject attack on Chapter 76-260, Laws of
Florida. The Court asserted:

While chapter 76-=260 covers a broad
range of statutory provisions dealing with

medical malpractice and insurance, these
provisions do relate to tort litigation and
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insurance reform, which have a natural or
logical connection.

396 50.2d at 1124,

Again, however, Justice Sundbérg dissented noting that the
Supreme Court seemed intent upon gutting any viability Article
III, section & still retained. Id. at 1126 (Sundberg, J.,
dissenting) .

Finally, in Smith, the Court upheld the Tort Reform and
Insurance Act of 1986. Following Lee and noweth, the Court
zalid that statute was enacted in “respon{se] to public pressure
brought about by a liability insurance crisis ... [elach of the
challenged sections is an integral part of the statutory scheme
enacted by the legislature to advance one primary goal: The
availability of affordable liability insurance.” 507 S5o0.2d at
1086-1087.

Three justices dissented in Smith. They argued that Lee and
Chenoweth were wrongly decided and should be overruled:

[Lee and Chenoweth] confused fhe subject
of the act with its object, “The subject is
the matter to which an act relates; the
object, the purpese to be accomplished.”
[Citations omitted]. The distinction batween
the subject of an act and its object is
critical here.

As recognized by the majority, the
object of B&-160 is to increase the
affordability and avallability of liability
insurance. However, by the Court’s own
reckoning, included in this one act are at
least four different subjoegbts. This is
precisely the type of legislaticn prohibited
by article TIT, section 6. In short, B6-106
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i= arguably the most gargantuan legrell in
the history of the Florida legislation.

The majority has come up with a new
constitutional test to determine whether
legislation meets the single subject
reguirement: “common sense.” However, the
majority has exercised none of the seemingly
rare and precious commodity by its
interpretation of article III, section 6.
Its confusion lies in applying an incorrect
analysis to the single subject requirement.
Inguiring into the “germanity” regquired for
testing whether a statutes provisions are
properly connected to the subject of the act
only arises 1if, in fact, there 1s cne
subject. The thresheld question is based on
common sense: does the act itself ceontain a
single subject? It does then the act’s
elements are examined to see whether they are
in fact properly connected with , i.e.,

germane tc, that single subject. If the act
contains more than one subject, 1t is
unconstituticnal.

Id. at 1097 (Ehrlich, J., concurring in part and dissenting
in part) {footnote omitted) {emphasis in original).
In a separate dissent, Justice Adkins asserted:

Torn between “good o the public” and
applying the law, I voted with the majority
in State v, Lee [gcitatiens omitted],

influenced by an alleged crisis in the

insurance business. This was a mistake.
In Chenoweth [citation omitted], we went

a “wee pbit” further in construing the single
subject rule. I felt bound to concur because
of my vote in Lee and, once more, there was
an alleged crisis. Now, I am faced again
with an alleged crisis on one side and the
one-subject constitutional provision on the
other. WHERE WILL It END? As we conlbinue
to expand our interpretation of the one-
subject rule, it becomes more nebulous with
saach interpretation. We will become a court
of men instead of a court of law, guilded by

32




alleged crisis instead of the wording of the
Constitution, The legislature interpreted ocur
pricr decisions as saying “Do whatever you
want to do, as long as your decision is
buttressed by a crisis.”

Id. at 109% (Adkins, J., concurring in part and disgenting
in part} {(emphasis in original).

The similarities hetwessn these three cases (Lee, Chenoweth,
and Smith) and Burcgh are obvious. All are clese decisions in
which seemingly disparate toplcs are considered as a single
subject because they are arguably related to a broad and
comprehensive cobjective that links them all together. Yet, even
then, the statute will be wvalid only if there is a perceived
public crisis that requires the passing of such a broad and
comprehensive statute.

However, the mere labeling of a statute with a broad title

will not insulate it from a single subject attack. Three recent

cases illustrabte the point: inez v, Scanlan, 582 So.Zd 1167
(Fla. 1991); v. Flori k rz, 589
So.2d 240 (Fla. 1991); and State v. Legavips, 599 So.2d 1326

(Fla. lst DCA 1992).

In Martinez, the Court addressed the validity of Chapter %0-
201, Laws of Florida. The title to that statute began "An act
relating to economic development ...." The act contained 121

sections, the first of which provided that Chapter 90-201 “may bke
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cited as the ‘Comprehensive Economic Development Act of 19%0'”".°
Chapter 9%0-201 § 1, Laws of Florida.

This Court (without dissent)concluded that this statute
violated the single subject reguirement:

Chapter 90-201 essentially consists of two
separate subjects, i.e., workers’
compensation and international trade. While
Martinez contends that these subjects are
logically related to the topic of
comprehensive econcomic development, we can
find only a tangential relationship at best
to exist.... [W]le have held that, despite
the disparate subjects contained within a
comprehensive act, the act did not viclate
the single subject requirement because the
subjects were reasonably related to the
crisis the legislature intended to address.
(Citing Burch and Smith].- In the instant
case, however, the subjects of worker’'s
compensation and international trade are
simply too dissimilar and lack the necessary
logical and rational relationship to the
legislature’s stated purpose of comprehensive
economic development to pass constituticnal
muster. See Bunnell.

The act was prefaced with 29 legislative “Whereas” clauses.
Thesze clauses laid oub breoad legislative “findings” and “intent”,
the thrust of which were: 1) Florida’s continuing economic health
depends upon its ability to compete successfully in an
international marketplace; 2) Florida’s then-existing workers’
compensation laws were outdated, inefficient, and expensive, thus
putting Florida at a competitive disadvantage with respect to
attracting new business; and 3) Florida needs “comprchensive
governmental action to protect the state’s econony.” Sectlons 2
through 58 of the statute overhauled Florida’s workers’
compensation laws in a major way. Section 59 announced more
“legislative findings and intent”, the thrust of which was that
Florida needs to “articulate a clear policy for international
economic development ...."” Sections 60 through 119 aimed to
accomplish this purpose through the formation cf varicus advisory
and planning agencies that included representatives from both the
private and public sectors. 1d.
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oBZ S50.2d at 1172,

Similarly, in Alachua Coupnty, the Court addressed the

validity of Chapter 88-156, Laws of Florida. 589 5o0.2d at 240,
The title to that statute indicated it was “An act relating to
the construction industry....”®

On direct appeal, the First District upheld the trial
court’s ruling that Chapter 86-156 violated the single subject
provision:

In this case the pending bill containing scme
16 sections amending Chapter 482, relating to
the regulaticn of the construction industry,
was amended by addition Section 18 to amend
Chapter 376, relating teo pellutant discharge
prevention and removal, a subject totally
distinct and different from the subject
matter of the act before the amendment. The

"Mnst of its 25 sections modified various statutes in
Chapter 489 of Florida Statutes, including 1) expansion of the
types of contractors covered by Chapter 489 (Ch. 88-1536¢, §&§3); 2)
modifications of the membership procedures of the Construction
Industry Licensing Board (id. at §§4-6); 3) strengthening of the
oversight and enforcement powers of this board (id. at §§7-15);
and 4) providing for other remedies (id. at $§19-2Z

Interwoven into these provisions were several provisions
regarding storage tanks. The definiticon of “peollutant storage
syastems speciality contracter”, “pollutant sterage tank”, “tank”,
and “registered precision tank testes”, and the licensing board’s
authority to promulgate rules and regulations regarding pollutant
storage tanks, were moved from existing statutes to new Secticn
489,133, Id. at %82, 7, and l6. The state Department of
Environmental Regulation was given certain regulatory
responsibilities regarding “pollutant storage tank[s], as defined
in s. 485.133 ...." Id. at $17. This section also directed the
department to coordinate its efforts with local governments. Id.
Finally, Section 376.317, Florida Statutes 219%87) was amendsd to
allow county governments to adopt their own (more stringent than
state law) regulations regarding underground petroleum storage
tanks. Id. at %1E.
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provisions of Section 18 are not germane to
the construction industry, the subject cf the
pending act it amended, nor are its
provisions such as are necessary incidents
te, or which tend to make effective or
promote, the objects and purposes of the
pending construction industry legislation.

Alachua Count ' roleum Marke ;, 553 S5o0.2d
327, 329 (Fla. 1989), aff’'d, Alachua County, supza.

Finally, in State v. Leavins, the first district struck dewn
Chapter 89-175, Laws of Florida. 592 So.2d at 1331. The title
of that statute began “An act relating to environmental resources

. In 48 sections, the statute addressed a range of topics,
including regulation of gas and oil exploration and development,
littering, o©il spills, protection of coastal reefs and fishing
areas, dredging, and hunting. Id. at 1333-34. The court noted
that, although the Florida Supreme Court has “applied a somewhat
relaxed rule in cases where it found that the subjects of an act
were reasonably related to an identifiable crisis the legislature
intended to address”, in the statute at issue “the legislature
has not ostensibly addressed any crisis, but has attempted to

bundle together the varicus matters encompassed by Chapter 89-175

under the rubric ‘an act relating to environmental resources.’”

Id. at 1324. The court held the statute was invalid, as follows:

This phrase [“an act relating to
environmental rescurces”] is so broad, and
potentially encompasses so many topics, that
it lends little support to the State’s
attempt to fend off a single subject
challenge....




Although each individual subject
addressed [in the statute] might be said to
bear some relationship to the general topic
of environmental resources, such a finding
weuld not, and should not, satisfy the test
under Article I1lI, Section 6. If a purpose
of the constitutional prohibition [is] to
insure, as nearly as possible, that a member
of the legislature be able to consider the
merit of each subject contained in the act
independently of the political influence of
the merit of each other topic, the reviewing
court must examine each subject in light of
the various other matters affected by this
act, and not simply compare each isolated
subject to the stated topic of the act.

Id. at 1334=35 (footnote omitted).

As these cases make clear, Florida courts will not to strain
to invent relationships and connections between different
provisions in a statute. Rather, there must be a “natural,
logical, or intrinsic connection” between the provisions before
they will be considered as embracing a single subject. Colonial
Investment Co. V. Nolan, 100 Fla. 134%, 1357, 131 Seo. 178, 181
(1930).

Tangential connectilons, tenuous relationships, or
coincidental overlap will not convert two subjects into one.
Such “comprehensive laws”, given their inherently sprawling
nature, must be closely examined. The mere fact that the
legislature declares a “crisis”, or perceives some need to deal

with a breoad topic in a “comprehensive” manner to achieve an

objective is not centrelling., Courts retain the oversight
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responsibility of insuring that legislative “subjects” do not
hecome too broad or nebuloué.
ITI. Analysis of Chapter 95-184

Chapter 95-184, is entitled the “Crime Control Act of 19957,
Its preamble summarizes that the Act deals largely with
sentencing guidelines, criminal penalties, criminal penalty
enhancemsnt, and gaintime. However, near the end of the preamble
is a summary of amendments relating to civil remedies.

Chapter 95-184 contains 40 sections. Section one provides
that “Sections 2 through 3¢ of this act may be cited as the
‘Crime Control Act of 199577, Sections 36 through 38 address
civil and procedural aspects of domestic viclence. Section 39
contains a severability clause. Section 40 states that the act
shall take effect upon becoming law unless otherwise noted.

Sections 2 through 35 may be summarized as follows:

Section 2 -- This section describes the legislative intent
to design guidelines to emphasize the need to incarcerate repeat
criminal offenders.

Section 3 -- This section further explains the 1983 and 1994
guidelines sentencing schemes.

Sectiong 4-7 -- These sections revamp the 1594 guidelines to

create a new guidelines scoresheet effective October 1, 18395,
Of particular interest, section 6 changes the scoring of

prior offenses above a level 5. Offenses at level & through 10
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were doubled if not tripled in points from the 1994 guidelines
scoresheet,
Section 8 -- This section amends the penalties for burglary

in Florida Statutes section 810.02.

Sections 9-11 —-- These sections amend the penalties for

theft.

Section 12 -- This section provides for procedures toe follow
in convicting a minor.

Sections 13-15 —-- These sections provide for sentencing
procedures and penalties for defendants charged with accessory,
an inchoate c¢rime, and certain drug offenses.

ion 16 -- This section sets forth the different meanings
of iife sentences.

Segtion 17 —-- This section creates the enhancement for
murder of a law enforcement official.

Section 18 -- This section repeals a prior penalty section.

Sectiong 19-24 —-- These sections amend Florida Statutes to

allow for further enhancement of penalties.

Section 25 —-- This saction reiterates the trial court’s

dizcretion in impesing penalties other than incarceration.

Sections 26-27 -- These sections amend the opportunities for

gain-time and contrelled release,

Sectiong 28-35 -- These sections discuss the monies the

defendant will be liable for after a ¢riminal conviction. These




monies include restitution to the state for incarceration costs
and restituticn to the victims of the crimes.

Moving away from criminal penalties, sections 36-38 may bhe
summarized as follows:

Section 36 —- This is an amendment to Section 741.31,
Florida Statutes (1994 Supp.). Chapter 741 is found in Title
¥LIII of the Florida Statutes, which is titled “Domestic
Relations”; Chapter 741 is titled “Husband and Wife”. Section 36
creates a civil cause of action for damages (including cests and
attorney’s fees) for injuries inflicted in viclation of a
domestic violence injunction, to be enforced by the court that
issued the injunction.

Section 37 =-- This creates a new section in Chapter 768 of
the Flerida Statutes: Section 768.35, which lays out some
substantive and procedural rules regulating private damages
actions brought by victims of domestic abuse. Chapter 768 is
titled “Negligence; General Provisions”; it is found in Title
XLV, which iz titled “Torts.”

Section 28 -- This amends Section 784.046, Florida Statutes
(1993), by imposing certain procedural duties on the court clerk
and the sheriff regarding the filing and enforcement of domestic
violence injunctions.

The pertinent legislative history is reprinted in the

appendix. It may be summarized as follows:
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The “Crime Ceontreol Act,” as eventually enacted in Sections 2
through 35 of Chapter 95-184, began as Senate Bill 172 (CS/SB
172) entertained in the Judiciary Committee and the Criminal
Justice Committee. (A:3-12). The summary from the Senate Staff
Analysis and Economic Impact Statement states that “172
substantially amends, creates, or repeals the following sections
of the Florida Statutes: 921.0012, 921.0014.” (A:3). Everything
listed in the analysis of this bill had to do with criminal
sentencing and penalties.

Sections 326 through 38 of Chapter 95-184 began life as three
bills introduced in the House of Representatives: PCS/HB 1251,
PC5/HB 1789, and HB 2513. (A:13-32). Heouse Bill 1251 “was
reported favérably as a proposed committee substitute to the full
committee [, but] was never heard by the full committee and died
there on May 11, 19%5.7 (A:13). This'bill dealt with the roll
of the judiciary in processing victims of domestic violence
injunctions. (A:13-19).

House Bill 1789 met a similar fate as 1251. (A:20)., This
hill was filed on bhehalf of the Governcr’s Task Force on Domestic
Viclence. (A:20-26).

House Bill 2513 passed the House, but died in committee in
the Senate. This bill provided for civil remedies for victims of

domestic viclence injunction vielations. (AtZ27-32) .

41




III. Chapter 95-184 Viclates the Single Subject Provision

Rpplication of the principles discussed in Section I to
Chapter 95-184 is relatively straightforward. Nothing in
Sections 2 through 35 of Chapter 95-184 (or the existing statutes
that it amends) addresses any facet of domestic violence and its
civil remedies. Neothing in Sections 36 through 38 addresses the
problem of repeat offenders and thelr sentences or sentence
enhancements. Az the legislative history establishes, Chapter
95-184 is a hodge-podge of unrelated provisions that appear to
have been jolned in a single statute as a classic “I'11 vote for

yours if you’ll vote for mine” maneuver.

Chapter 95-184 clearly embraces two subjects -- criminal
sentencing and the protection of domestic violence -- that have
no “logical or natural connection.” Johnson, 616 So.2d at 4,

Rather, they are two completely different subjects with no
connecticn and no “saving grace” crisis to keep them from being
declared unconstituticonal. Id.

Instead, the two, separate subjects were born of two
distinct legislative efforts. State v, Thompson, =zuprg, 163 5o.

at 283, See Theompson v. State, supra at 317.

Nor is Chapter 95-184 a “comprehensive law in which all of
its parts were at least arguably related to its overall objective
of crime control.” Johnson, €16 So.2d at 5 (Grimes, J.,

concurring). Rather, there is “only a tangential relatienship at
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best” between these two subjects. Martinez, 582 So.2d at 1172,
Mr. Trapp urges this court to follow the reasoning in

Thompson v. State, supra, as set forth by the Second District.

Chapter 95-184 violates the single subject provision. The
trial court erred in sentencing Mr. Trapp under the 1995
guidelines scoresheet.

IV, Severability
As noted earlier, 95-184 contains a severability clause:

If any provision of this act or the
application thereof to any person or
circumstance is held invalid, the invalidity
shall not affect other provisions or
applications of the act which can be given
effect without the invalid provision or
application, and to this end the provisions
of this act are declared severable.

Ch. 95-184, $39.
This Court has adopted a four part test in determining
whether one section’s invalidity affects the entire statute:

When a part of a statute is declared
unconstituticnal the remainder of the act
will be permitted to stand provided: (1) the
unconstitutional provision can be separated
from the remaining valid provisions, (2) the
legislative purpose expressed in the valid
provisions can be accomplished independently
of those which are void, (3) the good and the
bad features are not so inseparable in
substance that it can be said that the
Legislature would have passed the one without
the other and, {(4) an act complete in itself
remains after the invalid provisions are
stricken.

Schmidt v. State, 590 So.2d 404, 414-415 (Fla.




19891) (clitation omittead).

The mere existence of a severability clause does not
guarantee that severance can properly occur. *[Tlhe inclusion of
a severability clause will not save a statute if the
unconstitutional portions clearly cannot be severed.” Id. at fn.
1z.

It 15 questionable whether the doctrine of severablility
applies in this context at all. Challenges to statutes alleged
to be viclative of the single subject requirement are not
challenges to an “illegal provision” or “a part of a statute”.
Instead, they are challenges the method by which the whole
statute was enacted. See, e.g., Thompson v, State, 23 Fla. L.
Weekly D713 (Fla. 2d DCA March 13, 1988).

Severability is generally applied to statutes that vioclate
some subatantive limitation on legislative authority, such as
substantive due process, egual protection, or the first
amendment. In that context, there is no question that the
statute under attack is procedurally valid; that is, the statute
was enacted with due regard to the applicable procedural
requirements. Rather, the statute i1s invalid (at least partially)
because the substance of it is beyond (at least partially) the
legislature’s reach. In this context, it makes sense to talk of

severance; the tree may be saved by clipping its rotten limbs,

provided the trunk and roots are healthy.




This legic dees not apply to procedural attacks on statutes,
such as a single subject attack. In this context, there is no
gquestion that the legislature has the substantive authority to
enact the statute at issue. It is just that they failed to
follow proper procedure. See City of Winter Haven v, A.M. Klemm
& Son, 132 Fla., 334, 335, 181 So. 153, 155 (Fla. 1838)
(recognizing distinction between statutes that are invalid
pecause they violate “a prohibition of the Constitutien which
relates ... to the form of the exercise of the legislative power
in enacting statutes, as does [the single subject provision]”,
and statutes that are invalid due to “the nature of character of
the subject matter”).

Failure to follow proper procedure invalidates the whole
statute because the statute itself never properly came into
existence. To extend the analogy, we are no longer dealing with
a healthy tree with a rotten limbk, but a tree whose very roots
are rotten. In such an instance, severing a few branches makes
no difference. Instead, the whole tree must be uprooted.

In terms of the four-part test in Schmidt, “the
unconstitutional provisions can{not] be separated from [any]
remaining valid provisions”, 59@ So.2d at 415, because there are
no “remaining valid portions”.

It appears the Court has recegnized this. See, 2.g., Sawyer

v. State, 100 Fla. 1603, 132 350. 188, 1%2 (Fla. 1931) (statute
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that vioclates single subject rule “must be held unconstitutional

and void, in toto”); Colonigl Investment Co. v. Nolan, 100 Fla.

1349, 131 So. 178, 183 (1930) (“The act deals with two separate

and distinct subjects ..., thus rendering the entire act
unconstitutional and void”); Ex Parte Wipnn, 100 Fla. 1050, 130
So. 621 {(Fla. 1930) (“The act ... dealt with more than one subject

., and for this reason the entire act must fall”).
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VI. CONCLUSION
In light ¢f the foregoing, and on the strength of authority
cited, Mr. Trapp respectfully requests this Court grant him a new
trial or alternatively grant him a resentencing.
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