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STATEMENT OF THE CASE

Huggi ns was i ndicted by an Orange County, Florida, grand jury
on May 28, 1998, for the first degree nurder of Carla Larson.?
Huggi ns' notion for change of venue was granted, and the matter was
transferred to Duval County, Florida, where trial began on January
25, 1999 (SR Vol 1). Huggins was convicted on the four counts
charged in the indictnent on February 3, 1999. (SR1605-08). The
advisory jury recommended death? by a vote of eight to four, and,
on February 26, 1999, the trial court followed that recommendati on
and sentenced Huggins to death for +the nurder of Carla
Larson. ( SR2072) .

Huggins filed a petition for wit of habeas corpus in the
Orange County Circuit Court on March 25, 1999, which clained that
the State had suppressed favorable evidence in violation of Brady
v. Maryland. (R467). The trial court conducted a hearing on March
26, 1999, and, at the conclusion of that hearing, determ ned that
an evidentiary hearing on the all egations contained in the petition
was necessary. (R470-472). That hearing was conducted on May 21,
1999. (R24-383). On July 21, 1999, the trial court entered an order
finding that the State had viol ated Brady and granting a newtrial .

(R808-827). The State gave notice of appeal on July 27, 1999. The

The indictnment charged Huggins with First Degree Mirder,
Carj acki ng, Robbery, and Ki dnapi ng. (R440).

The jury returned its recommendation on February 10, 1999.
(SR1947- 48).



record was transmtted on Decenber 22, 1999. On January 3, 2000,
the State filed a notion to supplenent the record to include the
transcript of the testinony fromHuggins' trial so that this Court
would be able to properly evaluate the "favorable" evidence
al l egedly suppressed by the State.
STATEMENT OF THE FACTS
In order to understand and properly evaluate the issues
contained in the habeas petition, famliarity with certain guilt
phase facts is necessary. Those facts are di scussed bel ow. 3
THE GUI LT PHASE FACTS
Carla Larson, the victimin this case, was enployed by the
Cent ex- Rooney construction conpany, and was assigned to the
Coronado Springs Resort construction project on Walt Disney Wrld
property. (SR410). On June 10, 1997, Ms. Larson left her job site
during her lunch hour to pick up sone food itens for a neeting
schedul ed for |l ater that afternoon. (SR440-41). Anot her enpl oyee of
Cent ex- Rooney gave Ms. Larson directions to the Publix grocery
store located at the intersection of H ghway 192 and | nternati onal
Drive. (SR441). A Publix receipt (which was stipulated into

evi dence) established that M. Larson made purchases at the

®For reasons that will be discussed at | ength, the whereabouts
of witness Angel Huggins and the white Ford Explorer belonging to
the victimare highly significant to this Court's review of the
order granting relief because those facts, which are not
controverted, conclusively establishthat the all egedly "favorabl e"
evi dence sinply cannot be true.



International Drive Publix at 12:12 PMon June 10, 1997. (SR456).

Ms. Larson drove a white Ford Explorer With | eather seats, a
radar detector permanently wired into it (ie: "hardwired"), a
| uggage rack, a wind deflector (or bug guard), running boards, and
air conditioning controls in the back seat area. (SR416-18, 423).
At | east two people saw Ms. Larson | eave the Coronado Springs job
site driving that vehicle around lunch tinme on June 10, 1997; she
was seen driving east on H ghway 192, and was seen turning into the
Publ i x parking lot. (SR446, 449-50, 598-99). Wen M. Larson did
not attend the afternoon neeting, her fellow enpl oyees began to
search for her. (SR598).*%

Over the lunch hour, a white Ford Explorer matching the
description of Ms. Larson's truck was seen on the Gsceol a Par kway,
which is very close to the area of H ghway 192 and Internationa
Drive. (SR416-17, 423, 588). Between 12:30 and 1:15 PMon June 10,
1997, a white Ford Explorer was seen hurriedly |eaving the wooded
area where Ms. Larson's body was eventually found. (SR461, 465,
472-73, 542, 547, 548-9, 584-85). The person seen driving the
vehicle was described as a white male, with a dark tan and dark
hair. (SR466, 469, 533-34, 542-44, 559). Ms. Larson's purse and its
contents were | ater found on the highway right-of-way on a deserted

part of Osceol a Parkway where that roadway beconmes Wrld Drive --

“At about 2:30 PM various Centex-Rooney enpl oyees were heard
talking on two-way radios about the fact that M. Larson was
m ssi ng. (SR598).



this is the area where the Explorer was | ast seen. (SR421, 568-69,
571-74, 577).

On June 12, 1997, Ms. Larson's body was found wapped in a
blue towel, lying 80-100 feet off of the Osceola Parkway. (R603-
10).° Ms. Larson died as a result of strangul ation, and pre-nortem
injuries were observed that were consistent with attenpted or
actual sexual battery, (SR756-58, 762-63, 779). No "drag" marks or
def ensi ve wounds were present on her body, and all of her jewelry
was m ssing. (SR761-62, 767-69, 414).°

On June 8, 1997 (two days before Ms. Larson's di sappearance),
t he defendant, John Huggins, his estranged wife, Angel, and their
four children visited Gatorland i n Ki ssinmee, Florida. (SR499-500,
644- 45, 650, 1071). The Huggins famly traveled in Angel Huggi ns
white Geo Storm, and stayed two nights in a hotel on H ghway 192,
a short distance fromthe Publix M. Larson went to on June 10,
1997. (SR499-501). Huggi ns and Angel got into an argunent during

t he evening of June 9, and at about 9:45 AMon the norning of June

This was the area where Ms. Larson's co-workers had been
searching for her. Aerial photographs were introduced show ng the
route Ms. Larson traveled, the area in which her vehicle was | ater
seen, and the proximty of the crime scene to Huggins' hotel
(SR786, 801, 827).

®Ms. Larson's jewelry was eventually recovered froma storage
shed | ocated on the property of Huggins' forner nother-in-I|aw.
Huggi ns had regul ar access to this out-building, and used it for
storage. The jewelry was found in an el ectrical outlet box. (SR415-
16, 425, 792, 1080, 1086, 1088).



107, Huggins left the hotel on foot and did not return until after
2:00 PM (SR503, 507, 510). Wien Huggins returned to the hote
room he had a red bunp or scratch on his forehead, was sweating
and wi nded, and | ooked |i ke he had been runni ng. (SR633). Huggi ns
cl eaned up, and again left the hotel room on foot. (SR633-35).
Angel Huggins and the children then left the hotel and drove back
to Ms. Huggins' residence in Melbourne, Florida. (SR634-35, 652-
53). Shortly after they arrived honme in Ml bourne, Huggins arrived
at about 5:00 PM driving a white Ford Explorer with a wnd
defl ector on the front. (SR673, 416-17, 1071-73).

On the evenings of June 10 and June 11, 1997, Huggi ns stayed
in hotels in the Mel bourne area. (TR294). On either June 10 and 11,
or June 11 and 12, Annette More, Angel Huggi ns' neighbor, saw a
white Ford Explorer in the driveway of the Huggi ns' residence.
(SR949-52, 957-58). Ms. Larson's vehicle was eventually recovered
on June 26, 1997 -- it had been sloppily painted black at sone
point in time before it was intentionally set on fire. (SR904,
907). Derek Hillyard, another nei ghbor, observed an Explorer Wth
a poor black paint job in the Huggi ns' driveway on June 11, 1997 --
that vehicle was simlar to a white Explorer he had seen a day or
two earlier. (SR958-59). One of Huggins' friends, Kevin Smth,
al | oned Huggins to park a white Explorer at Smth's house for a few

days begi nning on June 12, 1997. (SR985, 990, 992, 1046-47). That

The day of Ms. Larson's di sappearance.

5



vehicle had a radar detector that was permanently wired into the
vehicle (as did Ms. Larson's Explorer), and had a w nd defl ector
mounted on the front. (SR987). That radar detector was |ater
recovered from near Smth's house, and was traced back to the
Explorer. (SR992, 995, 1022, 1007-08). On the day that the Explorer
was burned, Huggins was staying with two friends in a condom ni um
some 9 mles from the arson scene, and was absent from that
| ocati on when the truck was set on fire. (SR970-74, 1038). Huggi ns
son reported riding in a black or dark-colored truck with a | eat her
interior and which had air conditioning and radio controls in the
back seat. (SR654-57).

After Huggins was arrested, a court order allowing the State
to obtain head and pubic hair sanples was issued -- Huggi ns shaved
hi s head and pubic area, thus precluding any neani ngful sanpling.
(SR1149-53). In a press interview, Huggins did not admt killing
Ms. Larson -- however, he never denied the nurder, and nade several
excuses for his inability to renenber his whereabouts at the tine
Ms. Larson di sappeared. (SR1159).

The jury returned its verdict on February 10, 1999, fi nding
Huggins guilty of First Degree Mirder, Carjacking, Robbery and
Ki dnappi ng. (R1948; SR2047). The jury recommended that he be
sentenced to death, and, on February 26, 1999, the trial court

i nposed that sentence. (SR2072).



THE EVI DENTI ARY HEARI NG FACTS

At the My 21, 1999 evidentiary hearing on the habeas
petition, the foll ow ng evidence was presented:

John Natto® is enployed at the Holiday Inn on International
Drive in Olando, Florida, as an accounting clerk. (TR51). He
identified two registration cards which indicated that Angel
Huggi ns checked in to the notel on June 14, 1997, and checked out
on June 15, 1997. (TR53).

Dol ores Ann Smth is a secretary with the Orange County State
Attorney's Ofice. (TR70-71). She testified that she sent various
e-mails to the trial prosecutors during the course of this case.
(TR72-73).

Ronal d Weyl and is a crinme scene investigator wwth the O ange
County Sheriff's Ofice who was involved in the Huggins case
(TR78-79). He explained the difference between the typed "tip
sheets” and the handwitten "lead sheets". (TR81). The w tness
recalled a request by Huggins' attorneys to review the physica
evi dence (TR79), but the typed or handwitten tip and | ead sheets
are not a part of the "evidence" that this witness woul d produce to
counsel for the defendant. (TR81).° Huggi ns' attorneys never asked
to see the | ead sheets. (TR83).

Pat QGuice is an investigator for the Oange County State

8 The first seven witnesses were called by Huggins.

Reports prepared by investigators are not part of the
evi dence, anyway. (TR84).



Attorney's Ofice. (TR85-86). He was assigned to the Huggi ns case,
and, on February 1, 1999, net with Preston Ausley and took a tape-
recorded statement from him (TR87-89). That statenent was
transcri bed, and the transcript is accurate. (TR90). Investi gator
Qui ce asked Ausley toreturnto the State Attorney's Ofice at 8:30
a.m the next day (February 2, 1999) in case the trial attorneys
needed to talk to him (TR92).1!° Ausley again appeared at the State
Attorney's Ofice at 9:45 a.m on February 2, and eventual |y spoke
with one of the prosecutors involved in the trial® (TR94; 96).
Ausl ey said that he cane forward because he saw Angel Huggi ns on
tel evision on January 30, 1999!2. (TR100; 108).

Dan Nazarchuk was an investigator with the Oange County
Sheriff's Ofice who was involved in the Huggins investigation
(TR113-114). During cross-examnation by the State, Detective
Nazarchuk identified the handwitten | ead sheet (lead sheet 302)
that was generated by him as a result of his June 16, 1997
interview of Ausley. (TR118-121). During that interview, Ausley

described the driver of a white Ford Explorer as a white male in

“The statenment was taken in Olando, where Ausley was
enpl oyed, and where the Orange County State Attorney's Ofice is
| ocated. The case was being tried in Jacksonville (Duval County),
and the trial was in progress at the tinme Ausley's statenent was
t aken.

“Ausl ey later testified that he was told to return at 10: 00 on
the foll owm ng day. (TR225).

2The January 30, 1999, date i s based upon Ausley's statenent,

when interviewed on February 1, 1999, that he had seen Angel
Huggi ns on television the "day before yesterday". (TR110).
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his md-to-late twenties with straight blonde hair above the
shoul der. (TR124). Ausley did not report seeing the driver of the
Explorer wearing sunglasses, and stated that he had seen the
driver's left profile in the Explorer's left outside rear-view
mrror. (TR124). Ausley reported that he saw the vehicle on June
12, 1997, and called |law enforcenent after seeing a news report
about the crine (which apparently included a photo of a vehicle
simlar to the victims) on June 14, 1997. (TR125). Ausley called
| aw enforcenent two days after the June 14 news report. (TR125).
Ausl ey recalled all of the tag nunber on the Explorer except for
the first letter, and recited it for Detective Nazarchuk. (TR125;
127). Ausley stated that he had witten down the tag nunber, but
di d not have the piece of paper on which he had witten it with him
at the tinme he gave his statenent. (TR126). Detective Nazarchuk
contacted Ausl ey a fewdays |l ater regarding the witten tag nunber,
but Ausley said that he could not find it. (TR135-6). Ausley was
shown a conposite drawi ng of the suspect, but stated that the
drawing did not |look like the person that he saw driving the
Explorer. (TR128).

Ted Culhan was one of two Orange County Assistant State
Attorneys assigned to the Huggi ns case. (TR139). He testified that
he would have turned over the February 1 Ausley statenent to
def ense counsel because of the reciprocal discovery rule and

because it was his general practice to do so. (TR148-50). He did,



however, enphasize that he did not believe that Ausley's tape
recorded statenent anounted to Brady material. (TR148). Huggins
attorneys were aware of the existence of the handwitten
i nvestigative notes, and could have | ooked at those notes had they
asked to do so. (TR162; 166; 189).

Preston Ausley testified that he went to the Orange County
State Attorney's Ofice on February 1 "of |ast year" because he
wanted to give them information about a woman he had seen on
I nternational Drive in 1997. (TR210-11).1% Ausley testified that he
had given that information to the Sheriff's Ofice but nothing had
been done wth it. (TR212). He saw Angel Huggins on television
during the trial and thought that her hairstyle was simlar to what
he had seen in 1997. (TR212). Ausley testified that, in 1997, he
had told a Sheriff's investigator that he had seen a woman dri vi ng
a Ford Explorer with the tag nunber "they were |ooking for."
(TR212). Ausley testified that he thought that he saw the vehicle
the day after Carla Larson di sappeared. (TR213).!* Ausley testified
that he wote down the tag nunber of an Explorer after it cut him
off in traffic, and that the evening news broadcast showed a tag

number that | ooked famliar to him-- he checked his note and al

BAausl ey testified in 1999 -- according to his testinony, he
went to the State Attorney's Ofice in 1998, a sequence of events
that is wholly inconsistent with any of the other testinony.

“The day after the victimin this case disappeared woul d be
June 11, 1997.

10



but the first letter matched. (TR214-15). According to Ausley, he
called the Sheriff's Ofice the next day, and an investigator
arrived later that sanme norning to take his statenent. (TR216).1%
According to Ausley, the investigator did not want the piece of
paper on which the tag nunber was witten. (TR218). Ausley never
told |l aw enforcenment that a male was driving the vehicle, and he
was never shown a conposite drawi ng of the suspect. (TR219).

Ausl ey testified that he saw Angel Huggins on tel evision, and
that her hair "rem nded" himof the person that he sawin traffic
in June of 1997. (TR220). He enphasized that he went to the State
Attorney's Ofice because of the hairstyl e and shape of the face of
t he person that he saw on the eveni ng news, not because the person
he saw on the news was Angel Huggins. (TR225).

Ausl ey testified that he told the trial prosecutor that he had
seen the vehicle on June 11, 1997, and that he is assumng that is
the date on which he saw the vehicle based upon information
contained in an e-mail he received from an Ol ando television
station!. (TR237). That e-mail came froma different station than
the one that carried the first broadcast about the victins
di sappearance. (TR237). Ausley does not know when the first news
story about the victims disappearance was broadcast. (TR238).

Ausl ey does not have the receipt on which he wote the tag nunber

®This woul d be June 12, 1997.

*Ausl ey "figured it was within a couple of days" based on the
e-mai | . (TR237).

11



of the vehicle that cut himoff in traffic, and |aw enforcenent
never asked him for that piece of paper. (TR239-40). Ausley
testified that the notes taken by | aw enforcenment are wong about
the I ocation and circunstances of his observations, the gender of
the driver (Ausley testified that he never said the driver was
mal e), the length of the driver's hair, and whether the driver had
on sungl asses. (TR244-50). Ausley thinks the driver was a wonan
because of her small stature, and believes that he observed
lipstick. (R253-54). Ausley admtted that his recall of events was
better in 1997 than in 1999 (TR255), and enphasized that he has
never said that Angel Huggins is who he saw in the Explorer.
(TR260). Ausley testified that he never saw a conposite of the
suspect (TR263), and that he woul d not have been able to recite the
tag nunber fromnenory in 1997 (TR275).

The defense then rested its case. (TR289).

Gordon Halliday is the manager of the Holiday Inn in
Mel bourne, Florida. (TR290-91). He testified that his records
establ i shed that Huggi ns checked into the hotel on June 10, 1997.
(TR294). M. Halliday al so authenticated various tel ephone records
of guest calls nmade from the Holiday Inn on June 10-11, 1997
(TR297).

Cameron Weir is an investigator with the Orange County
Sheriff's Ofice. (TR305). He was the lead investigator in this

case. (TR306). Detective Weir testified that the tel ephone calls

12



made by Huggins from the Mel bourne Holiday Inn were to Angel
Huggi ns' tel ephone nunber. (TR310-11).

Assi stant Orange County State Attorney Jeff Ashton, who was
one of the prosecutors in this case, testified that he was nade
aware of Ausley's existence by an e-mail that he received on
February 1, 1999. (TR329-31). M. Ashton spoke wth State
Attorney's investigator Pat Guice on the norning of February 2, and
eventual ly tal ked to Ausl ey that afternoon. (TR332-34). Ausley told
M. Ashton that he had seen a white Ford Explorer driven by a white
female with blonde hair on June 11, 1997. (TR335; 339). However,
Ausl ey later told M. Ashton that he m ght have seen the Explorer
on June 10, 1997. (TR340). Ausley stated to M. Ashton that he
never saw the driver's face. (TR345). M. Ashton testified that he
t hought that the nost |ikely explanation for Ausley's statenent was
that he had seen the victimon June 10, 1997, because, based upon
the evidence in the case, Angel Huggi ns' whereabouts on t he norning

of Junell, were well-established (TR338).

13



SUMVARY OF THE ARGUMENT

The trial court’s grant of relief should be reversed because
it i1s not supported by conpetent, substantial evidence. Wen the
testinony from the evidentiary hearing on the habeas corpus
petition is considered along with the trial testinony, the only
possi bl e conclusion is that, assum ng the wi tness Ausl ey saw anyone
driving the victims vehicle, the person he observed was the
victim herself, not sonme other, unknown individual. By Ausley’s
own adm ssion, he is “very bad with dates” and was unsure of the
date on which he made his “observation.” The evidence fromtri al
denonstrates that the only date on which Ausl ey coul d have seen the
victims vehicle being driven by the individual he described was
the norning of the victims nurder.

The trial court’s grant of relief should also be reversed
because Huggins cannot denonstrate that the state possessed
favorabl e evidence, that the defendant could not obtain that
evi dence through reasonable diligence, that such evidence was
suppressed by the state, and that, had such evidence been
di scl osed, there exists a reasonable probability of a different
resul t.

Finally, the trial court’s conclusion that there was a
violation of Brady v. Maryland IS in error because the court did
not decide the issue of witness Ausley's credibility. Such a

credibility determnation is a necessary conponent part of the

14



i ssue before the trial court, and, because the trial court failed
to decide that claim the order granting relief is not based upon

conpetent, substantial evidence.
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ARGUMENT
|. THE TRI AL COURT'S GRANT OF RELI EF
'S NOT' SUPPORTED BY COMPETENT SUBSTANTI AL EVI DENCE
AND | S AN ABUSE OF DI SCRETI ON

The circuit court entered a | engthy order regarding the Brady
standard and the application of that standard to the facts of this
case. However, the deficiency with that order, which standi ng al one
conpels reversal, is that the evidence from trial, which is
unchal | enged, establishes that the order granting relief has no
factual support.

As was set out above, the "favorabl e evidence" that the court
found was "suppressed" by the State was the February 1, 1999
statenent by Ausley that he had seen a white fenmale of simlar
"stature" and with a hairstyle simlar to that worn by the
defendant's ex-wife, Angel Huggins, driving a vehicle that, by
inference, was the victims. (TR809-10). Ausley never testified
that Angel Huggins was the person he saw driving that vehicle, and
never made any identification of her. Mdreover, the February 1
statenent nust be vi ewed agai nst the backdrop of Ausley's June 16,
1997 statenent to |aw enforcenent in which he stated that he saw
the vehicle being driven by a white male in his md-twenties with
strai ght blonde hair above the shoul ders. '’

Ausl ey's statenment containing the "Brady" material was

YCounsel for Huggi ns had this Ausl ey statenent. (TR334; 814).

16



precipitated by him purportedly seeing Angel Huggins on a
tel evision news report about Huggins' trial.!® The significance
attached to this statenment by the trial court was its value as
"I npeachnment" of Angel Huggins' testinony that she never rode in
the victims Ford Explorer. (R824). At the hearing on the habeas
petition, Ausley testified that "he is very bad with dates" (as the
circuit court pointed out), and admtted that he could have seen
the Ford Explorer on International Drive sonetine between June 10
and June 15, 1997.1 Wiile it is not entirely clear fromthe order,
the circuit court seens to have settled on June 11, 1997, as the
date of Ausley's "sighting".?°

"Tine is not relevant to ne."
Preston Ausley's Testinmony (R233)

Despite the seem ng conplexity of this case, the i ssue before
this Court is easily and accurately decided by conparing the dates

on which Ausley testified that he could have observed the white

¥The defendant did not attenpt to establish that Angel
Huggins' hair was styled the sane way in June of 1997 as it was in
February of 1999. Moreover, the defendant did not even establish
whi ch hairstyle Ausley observed because there was no evidence of
how Angel Huggi ns' hair appeared when Ausl ey saw her on the evening
news. From the record, it is equally possible that Ausley saw a
phot ograph of the victimon the news broadcast.

“The circuit court stated the possible dates as June 11-15,
1997. (R811). Ausley testified that he could have nmade his
observation as early as June 10, 1997, but could not give a
specific date. (R400-01; TR193-4; 214; 232-236).

®The time of the "sighting" is generally agreed to be
approximately 7:30-8:00 AM as | ead sheet 302 indicates.

17



Explorer against the trial evidence concerning the whereabouts of
not only the Explorer but also Angel Huggins on those various
dates. If Angel Huggi ns cannot have been driving the white Explorer
on International Drive on a particular date (because either her
wher eabout s, the whereabouts of the vehicle, or both are accounted
for), Ausley's testinony becones wholly neaningless because it
sinply cannot be accurate. If that is the case, and, as set out
below, that is what the uncontroverted evi dence shows, Huggins is
not entitled to relief because there is no reasonable probability
of a different result at trial. Each of the possible "sighting"
dates i s discussed bel ow-- that di scussi on assunes, arguendo, that
Ausley: 1) saw a white Ford Explorer, 2) wth a partial license
pl ate nunmber of ?GX-99V, 3) driven by a white female with bl ond
hai r2. As di scussed above, the time of the sighting was about 8: 00
AM

| f Ausl ey observed the vehicle described above on June 10,
1997, the driver was the victim, Carla Larson. It is undisputed
that she was alive at that tinme, and, noreover, she was shown to be
i n possession of the white Ford Explorer around noon on that day.
(R446). If Ausley sawthe victimon her way to work on the norning

of her murder, it proves nothing, and certainly is not excul patory.

2For purposes of argument, the fact that Ausley originally
said he saw a male driving the vehicle is not considered. However,
t hat fundanental inconsistency is damaging to whatever version of
Ausl ey's testinony is at issue.

18



No Brady violation can be predicated thereon.

| f Ausl ey observed the descri bed vehicle on June 11, 1997, the
driver was not Angel Huggins -- her presence in Mel bourne, Florida,
at the time of the "sighting" was well-established not only at
trial (TR673; 652-53), but also at the hearing on the habeas
petition (R268-70; 286-88). Angel Huggins was not in Olando on
June 11, 1997, and the only reasonable inference fromthe facts
established at trial is that the "sighting" by Ausley did not take
pl ace on June 11, 1997. The circuit court did not take those facts
into account when it granted relief. It requires no | egal anal ysis
to conclude that if Ausley's statenent cannot be accurate, whichis
the case if one determ nes that he clains to have seen the vehicle
on June 11, there is no basis for relief.?

If the date in question is June 12, 1997, Angel Huggins'
presence in Mel bourne, Florida, is, once again, unchall enged. She
was not in Olando, Florida, at the time of the reported
"sighting”, and Ausley cannot have seen her driving the white
Explorer at that tinme. (SR682; 709). Moreover, the whereabouts of
the Explorer are al so accounted for. On June 12, 1997, the white
Explorer was parked at Kevin Smth's residence in Cocoa Beach
Florida. (SR985). Once again, the unchall enged evidence fromtri al

establishes that Ausley sinply cannot have seen Angel Huggins

Z'n other words, whatever Ausley "saw' (and, at this point
that is the assunption), he did not see it on June 11
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driving the Explorer on June 12.

Li kew se, Ausl ey cannot have seen Angel Huggins driving the
white Ford Explorer on June 13, 1997. On that day, the vehicle was
parked at Kevin Smth's residence in Cocoa Beach. (SR985). That
evi dence i s unchal | enged, and establishes that Ausl ey sinply cannot
have seen Angel Huggins driving the Explorer on June 13.

The Explorer was parked at Kevin Smith's Cocoa Beach residence
until the afternoon of June 14, 1997, when the defendant picked the
vehi cl e up. Because the vehicle was in Cocoa Beach on the norning
of June 14, Ausley sinply cannot have seen it at 8:00 AM on that
day. Moreover, the evidence at trial established that the white
Ford Explorer had been painted black on either June 13 or 14.
(SR958). It requires no leap of logic to conclude that Ausley
cannot have observed a white vehicle if the vehicle was no | onger
that color, which is what the evidence shows. 2

Based upon t he uncontroverted sequence of events, the only day
on whi ch Ausl ey could have seen Carla Larson's white Ford Explorer
being driven by a white female with bl onde hair was June 10, 1997.
The only white femal e wi th bl onde hair who was driving that vehicle
at 8:00 AMon June 10, 1997, was Carla Larson. By his own adm ssion

(and as the trial court pointed out), Ausley is "very bad wth

®Because the evidence establishes that the Explorer had been
pai nted bl ack prior to June 15, discussion of the possibility of a
"sighting”" on that day is pointless. Further, there is evidence
that the vehicle was at Smth's house in Cocoa Beach on that day.
(SR985; 990; 992).
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dates". Accepting as true that Ausley saw what he testified he saw
(and the trial court found that testinony credible), the only way
that Ausley's evidentiary hearing testinony can be reconciled with
the evidence from Huggins' trial is by concluding that Ausley saw
Carla Larson driving to work on the norning of her nurder. The
trial court unfortunately erred when it overlooked the trial
evi dence which denonstrated clearly that Ausley could only have
seen what he said he saw on June 10. The trial court's grant of
relief is in error because Ausley's testinony cannot "i npeach" any
of Angel Huggins' testinony. Ausley could not have seen Ange

Huggi ns driving the Explorer, and his sighting of the victimin no
way i npeaches any of the trial testinony. Consequently, thereis no
basis for relief because there was no Brady viol ation.

The foregoi ng discussion is, of necessity, based upon a nunber
of assunptions. Specifically, the State is assum ng for argunent
that Ausley testified truthfully when he testified that he saw a
white female with bl onde hair driving a white Ford Explorer bearing
a license plate that matched the plate on Carla Larson's vehicle
within one digit. The State al so accepts as fact Ausley's repeated
assertion that he is "very bad with dates".? However, as set out
above, the only possible way to reconcile all of the evidence is to

conclude that Ausley really is as bad with dates as he says he is,

#As the trial court pointed out, Ausley had no independent
recoll ection of the date of his observations. (R310).
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and that he actually saw the victim -- after all, Ausley never
identified Angel Huggins as the person that he observed driving the
truck. (TR225).2°

Further, it is assumed for purposes of this brief that the
white Ford Explorer that Ausley testified that he sawwas, in fact,
the victims truck. Huggi ns, who had t he burden of proof, presented
no evi dence to support that proposition. CGoviously, if the vehicle
t hat Ausley saw was not the victims, but rather was the property
of some unknown party, Ausley's testinony is irrelevant to this
case. Huggins did not even attenpt to denonstrate that the vehicle
Ausl ey observed coul d only have been t he vehicle belonging to Carl a
Lar son.

Perhaps nost significantly, this view of the evidence is
consistent with Huggins' position at trial. Specifically, Huggins
argued that the vehicle was parked at Kevin Smth's residence from
June 10, 1997, until it was burned sone two weeks later. (R1512).
Huggi ns shoul d be estopped from taking a position in the habeas
proceeding that differs fromthe position taken before the trial
jury. After all, the core elenents of Ausley's statement (a
"sighting”" of the victims truck) did not change. Huggi ns knew,
prior totrial, about Ausley's statenent that he had seen the truck

being driven by a white male on June 12, 1997. (TR311; 814)

®Carla Larson (SR848 - State’s Exhibit 24 - Victims Driver’s
Li cense) and Angel Huggi ns both have bl onde hair (TR220; 261; see
also, TR336).
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Nevert hel ess, Huggins did not use that statenent, despite its
arguabl e support for his theory of the case. It is, at best,
di si ngenuous for himto wait until he has been convicted and then
advance a new theory of the case that was available at trial.? He
shoul d be estopped fromtaking such inconsistent positions.
Additionally, nothing in the record establishes that the
person seen by Ausley during the January 31, 1999, news broadcast
was, in fact, Angel Huggins. No proof of this matter was presented
to the trial court. The record is silent as to how Ausley
determined that the person he saw on the newscast was Angel
Huggins, and, in fact, the photo seen by Ausley has never been
identified. In short, Huggins never established that the person
t hat Ausl ey saw on tel evision who resenbl ed the person he had seen
in 1997 was, in fact, Angel Huggins. Wthout such proof, there is
no basis for granting relief. Gven the state of the record, there
can be no confidence at all that the person seen on tel evision by
Ausley was not really Carla Larson. Under the totality of the
circunstances, such is highly likely -- of course, no one woul d be
surprised to hear that the person seen driving the Explorer on the

nmorning of June 10, 1997, "resenbled" its owner (who was

®Why trial counsel chose not to use this evidence i s not known
because the trial court allowed only sharply limted inquiry into
matters of trial strategy. (TR477-509; 180-181). Certainly, such
inquiry is relevant to the diligence prong of Brady.

23



undi sputedly driving the vehicle at that tine)?.

Mor eover, and in connection with Ausley's observations during
the unidentified newscast, there is no evidence in the record that
even alludes to Angel Huggins' appearance in June of 1997. The
def endant, who had the burden of proof at the evidentiary hearing,
made no effort to showthat Angel Huggins' hairstyle (and, for that
matter, hair color) was the sanme in 1997 and 1999. The absence of
any such evidence further calls into question the basis for the
trial court's grant of relief. The state of therecordis literally
that Ausley testified that he saw an unidentified video or stil
phot ograph of a white female with bl onde hair during the course of
the tel evision coverage of Huggins' 1999 trial. The identification
of the person he saw on television is unclear, and, even assum ng
that the person he saw on tel evision was Angel Huggins, the most
that can be said is that Ms. Huggins' hair in 1999 rem nded hi m of
t he person he saw in 1997. That does not prove anything, |et al one
establish a basis for reversal

2. EVEN I F THE AUSLEY TESTI MONY | S
VI EWED I N THE LI GHT MOST FAVORABLE
TO THE DEFENDANT, THERE IS NO BASI S FOR RELI EF
For the reasons set out above, Ausley cannot have seen Angel

Huggins driving the victims Explorer on June 11, 1997, because

Angel Huggi ns' whereabouts are accounted for on that day. However,

*"Huggi ns has al so not established that the vehicle that Ausley
saw was, in fact, Carla Larson's Explorer. O course, if it was
not, whatever Ausley sawis irrelevant in the context of this case.
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because the trial court decided the case w thout addressing that
fact, the State has addressed t he substantive Brady claim as well.
For the reasons set out below, reversal is not warranted.

In order to establish a Brady violation, the defendant nust
denonstr at e:

(1) that the Governnment possessed evidence favorable to

t he def endant (i ncluding i npeachnent evi dence); (2) that

t he def endant does not possess the evidence nor could he

obtainit hinself with any reasonabl e diligence; (3) that

the prosecution suppressed the favorable evidence; and

(4) that had the evidence been disclosed to the defense,

a reasonabl e probability exists that the outcone of the

proceedi ngs woul d have been di fferent. Robinson v. State,

707 So. 2d 688, 693 (Fla. 1998) (gquoting Hegwood v. State,

575 So.2d 170, 172 (Fla. 1991)).
Jones v. State, 709 So.2d 512, 519 (Fla. 1998). Wen that standard
is applied to the Ausley testinony, there is sinply no basis for
reversal. Initially, the trial court has overstated the inportance
of Angel Huggins' testinony -- virtually every fact to which she
testified was independently corroborated by one or nore other
W tnesses. (SR509-10; 1348; 1070-73; 958-59; 985;987). In any
event, as set out below, Ms. Huggins was significantly i npeached in
several respects and one nore bit of collateral inpeachnment would

make no difference?.

®Conceptual ly, the difficulty with the trial court's order is
found in the precise effect of the "inpeachnent". Assum ng,
arguendo, that the "Brady evidence" showed that Angel Huggi ns was,
in fact, driving the victims truck, such fact does not establish
that the defendant was not the killer, and, in fact, is consistent
Wi th the defendant being the killer and havi ng custody and contr ol
of the victims vehicle. It seens unlikely that defense counse
woul d want to prove that the defendant gave his wife the victims
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During cross-exam nation of Angel Huggins, defense counse
i npeached (or attenpted to i npeach) her testinony in the follow ng
ways:

1. When she admtted |ying about her address when she
registered at the International Drive Holiday Inn.
(SR635, 637, 638);

2. When she stated that she and the defendant did not go
to Los Vegas and get married, by asking questions
concerning a photograph of the two of them in weddi ng
attire. (SR511-12, 524);

3. When she admitted knowi ng that her sister had had a
sexual relationship with the defendant prior to her
calling CrinmeLineto report Huggi ns' possi bl e i nvol venent
in Carla Larson's nurder. (SR684, 705);

4. \Wen she admtted that she had a fel ony case pendi ng
agai nst her when she called CrineLine. (SR684, 705);

5. Wien she admtted that the felony charge pending
against her was the result of an escape from police
cust ody. (SR656-86; 695);

6. When defense counsel suggested that she was seeking
favorable treatnent in the pending felony case as a
result of her assistance in the prosecution of the
def endant. (TR687, 697);

7. Wien she admtted acconpanying the defendant to
purchase drugs from Kevin Smth, even though she
testified that Smth was "not a drug dealer”. (SR708);

8. Wien defense counsel brought out her prior
i nconsi stent statenment to | aw enforcenent that she "never
[saw] the Explorer" after June 10, 1997. (SR714);

9. Wien she initially testified that she and the
defendant first spent the night of June 11 at her hone

truck, and it seens equally unlikely that defense counsel would
risk allow ng Angel to explain her statenent that she never drove
or rode in the vehicle. The utility of the Ausley statenment is
[imted, at best.
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(TR682), but later testified that they spent that night
at a hotel. (SR709);

10. When | ater evidence established that she checked out

of the Days Inn at 2:01 PMrather than 3:30 PM as Angel

Huggi ns had testified. (SR1548);

11. When subsequent evidence established that the

def endant coul d not have used his el ectronic roomkey to

enter his roomafter 1:00 PM contrary to her testinony

that he used a key to enter the roomat 3:30 PM (SR1353,

514).

One nore bit of collateral "inpeachnent” woul d not have hel ped
Huggins, nor would it have caused the jury to disbelieve Ange
Huggi ns' testinony. The most that Ausley's testinony showed was
that he observed a white female in June of 1997, with hair that
reminded hi m of Angel Huggins' hair at the tinme of trial in 1999,
driving a vehicle with a tag that partially matched the victinis,
on a day in June of 1997 that he cannot recall. That testinony does
not "inpeach" the testinony of Angel Huggins because Ausl ey never
identified her as the person he saw driving the vehicle, and, in
fact, specifically testified that he was not testifying that he saw
Angel Huggins, and never said that he did. (TR260). Ausley's
testinony falls far short of inpeaching anything -- because that is
so, it does not satisfy the Brady criteria, and, therefore, cannot
be a basis for relief. The trial court erred in ruling to the
contrary.

Mor eover, when Angel Huggi ns' testinony concerni ng whet her she

drove or rode in the Explorer is read in context, Ausley's
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testinmony does not anount to inpeachnent of her testinony. The
first segnment of such testinony reads as follows:
Q Wen you arrived back in Ml bourne, who was at
your nother’s house when you first arrived? O her than
peopl e in your car?
A. Nobody.

Q D d anyone arrive shortly after your arrival in
Mel bour ne?

A Yes.
Who was that?
John Huggi ns.
The defendant in this case?

Yes.

Yes.
Can you descri be the vehicle?

It was a white Ford Explorer With a bug shield.

Q

A

Q

A

Q Is that correct? Now, did he cone in a vehicle?
A

Q

An

S It.

Q Anything el se you renenber about it other than
the color and the bug shiel d?

A No.
Q \Wien he arrived, were the children in the house?
A, Yes.

Q And did you have any conversations with John in
the house in the presence of the children?

A.  No.
Q Now, did you have a conversation with John that

day?
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A. Yes.

Q Now, at sonme point, did you ride in the car, or
get in the car?

A.  No.

Q That is the white Explorer?

A. Right. No, | did not.

Q Didthere cone a point in time when the car was
moved from your nother’s driveway or front of vyour

nmot her’ s house to another | ocation?

A. Well, shortly thereafter he arrived, he and his
two children got in it and drove away.

(SR673-74).
The second portion of the trial record which is rel evant
Angel Huggi ns' presence in the Explorer is as foll ows:

Q Wat types of things did you and M. Huggi ns do
during the, say, the week follow ng June 10t h?

A. W went to Sea Wrld with the children. W went
to hotels. The kids swam and pl ayed.

Q Wat hotels -- Did you stay at hotels during
that period of tinme with M. Huggi ns?

A, Yes.

Q \What type -- What hotel -- What cities did you
stay?

A.  Mel bourne, Holiday Inn. Ml bourne, Budgetel.
There were so many, it’s so hard to renenber.

Q GCkay. Al those occasions, all those occasions,
who paid for the roons?

A. John did.

Q On any of those occasions, did you travel in the
white Ford Explorer?
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(SR678) .
When that testinony is read in context, it is clear that on neither
occasion did Angel Huggins testify that she was never in the
Expl orer. The first part of her testinony, when read in context, is
in answer to the question of whether she drove or rode in the
Explorer on June 10. There is, of course, no claim that Ange
Huggi ns was i n possessi on of the vehicle on the norning of June 10.
Angel Huggins' testinony was that she did not get in the truck at
that tinme, and, regardless of the interpretation given Ausley's
statenent, it does not inpeach Angel Huggi ns because she did not
say that she never got in the truck.? The second series of
gquestions concerni ng whet her Angel Huggins ever drove or rode in
the Explorer refer to the week of June 17, when the vehicle had
already been painted black. (SR678). Ausley's testinony certainly
woul d not inpeach that portion of Angel Huggins' testinony.

In addition to being a factual inpossibility as set out at
pages 16-24, above, and in addition to not anmounting to i npeachnent

because of its heavily qualified nature, Ausley's testinony (if not

®Angel Huggi ns was never asked that question, and, hence
Ausl ey' s statenent was of no i npeachnent val ue. O course, Ausley's
statenment is wholly inconsistent wth the defense theory that the
Explorer was i n Cocoa Beach at Smth's house. In fact, the original
Ausl ey statenent could have been used to suggest that, since
Huggi ns and Angel were together the night of June 11, soneone el se
was driving the vehicle in Olando at 8: 00 AMon June 12, as Ausl ey
originally said. (TR682).
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reconcil ed as addressed at pages 20-22, above) is not credi ble. The
trial court did not pass on the credibility of the testinony, and,
in light of its comment that such was the province of the jury,
expressly intended not to do so. (R814). Such was error in the
context of this case because, in the present proceeding, the trial
court was the finder of fact, and could not rationally have deci ded
t he Brady cl ai mw t hout expressly passing on Ausley's credibility.
The fact is that credibility was the cornerstone of any claimfor
relief -- without that issue having been decided, the order rests
on an i nconpl ete basis.

In deciding the Brady claim w thout passing on Ausley's
credibility, the circuit court created a rule of law that, quite
literally, requires a newtrial wthout regard to the absurdity of
the testinony at issue. Under that rationale, Huggins would have
been entitled to relief if Ausley's second statenent had been that
he saw sonmeone with hair that resenbled Angel Huggins' riding in
the vehicle in question which was being driven by an extra-
terrestrial being. Obviously, that testinony woul d not be credibl e,
but, under the rule of |law applied by the circuit court, the
failure to disclose such statenent would be a violation of Brady.
No court would seriously consider resolving such a claimwthout

passing on the credibility of the witness -- the failure to address
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Ausl ey's credibility makes no nore sense®.

As has been discussed at Ilength above, it is factually
i npossible for Ausley to have seen Angel Huggins driving the
victims truck during the period June 11-15. However, putting aside
the multiple factors that nake that conclusion inescapable,
numer ous problens with that testinony remain. The initial problem
with Ausley's "testinony" is that the description of the person he
clainmed to have seen driving the Explorer differed substantially
fromthe initial report to | aw enforcenment in June of 1997 to the
subsequent report to the State Attorney's investigator in February
of 1999. The fact that Ausley initially reported seeing the vehicle
being driven by a white male with straight blonde hair above the
shoulders i s hopelessly irreconcilable with the later claimthat
the driver was a white female Wi th shoulder length hair. The only
expl anation offered by Ausley for this considerable discrepancy is
that the investigator who interviewed himinitially made a m stake

as to the driver's gender and hair length, as well as the date and

®'n avery real sense, the trial court's refusal to decide the
i ssue of Ausley's credibility results in relief being granted when
the circuit court never ruled on the underlying issue. The State
suggests that the circuit court cannot insulate its order from
review by sinply saying that the jury should evaluate Ausley's
credibility. There is no reasoned way to evaluate the materiality
of Ausley's testinony unless his credibility is considered. The
circuit court did not do that, and, in a very real sense, nerely
granted relief without deciding the issue on which relief was
pr edi cat ed.
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| ocation of the June sighting.3 Even though Ausley admitted that
his recall would have been better in June of 1997 than it was in
1999 (TR255), he had no hesitation in testifying that virtually
every factual matter recited in the | ead sheet generated in 1997
was wong. Such a claim strains credulity, but yet was not
considered by the circuit court when it granted relief. At the May
1999 hearing, Ausley stated, for the first time, that the person he
saw driving the white Explorer in June of 1997 was wearing
sungl asses and lipstick. (TR249; 254). Additionally, Ausley
testified that the date of his "observation” was June 11, 1997, not
June 12, as reflected in the original statenent.(TR236-37).3

In addition to these questions concerning the date of Ausley's
"sighting", the testinony at the evidentiary hearing was that
Ausl ey saw a news broadcast about Carla Larson's di sappearance on
one Ol ando-area tel evision station, and subsequently attenpted to
contact that station to determ ne the date on which news coverage
began. (TR237). He was unable to contact that television station,
so he contacted another Olando station and based his

“determ nati on” of the date on which he sawthe vehicle on the date

®Ausl ey expl ai ns each and every di screpancy between the June
1997 statenent and his 1999 testinony as being that the
i nvestigator got each and every detail wong. (TR 240-275).

¥ausl ey testified that he saw the vehicle the day after the
vi cti mdi sappeared (June 11) and cont acted | aw enf orcenent and gave
a statenent the next day (June 12). (TR213-16). The statenent given
to law enforcenent took place on June 16, 1997. (TR121). Those
dat es cannot be reconcil ed.
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on which the second station began broadcast coverage. (TR237-38).3
This series of facts calls Ausley's credibility into question, and
shoul d have been considered by the circuit court. It was not, and
that failure to consider all of the evidence is an abuse of
di scretion.

Ausley's 1999 testinony was totally different from the
statenent given to law enforcenent in close proximty to the
alleged sighting of the victimis vehicle. The <circuit court
incorrectly attenpted to decide the Brady claim while
simul taneously placing the responsibility for any credibility
determnation on the jury. That msallocation of fact-finding
responsibility is an abuse of discretion that conpels reversal of
the grant of relief. Wthout passing on the credibility of the
W tness, the materiality of the testinony at issue cannot be
considered -- Ausley's testinony is not credible, and that fact is
di spositive. Because of that lack of credibility, there is no
support for any relief.

3. THE TRI AL COURT'S GRANT OF RELI EF
'S WRONG AS A MATTER OF LAW

Under settled Florida | aw, a Brady vi ol ati on has four required

#pausl ey | earned of Carla Larson's di sappearance froma Channel
9 newscast. (TR237). He does not know when that broadcast took
pl ace, and is basing his testinony concerning dates upon an e-nail
he clains to have received from Channel 2, another |ocal station.
(TR238). That e-mail also included the tag nunber of the victims
truck. (TR238). Ausley erased that e-mail from his conputer.
(TR264) .
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elenments: 1) that the State had evidence (including inpeachnent
material) that was favorable to the defendant; 2) that the
def endant does not have or could not obtain with reasonable
diligence; 3) that was suppressed by the State; and 4) that if the
defense had been in possession of the evidence, there is a
reasonabl e probability of a different result. Jones v. State, 709
So.2d at 519. That four-part test is in the conjunctive, and

unless all four elenents are established, there is no Brady
violation, and, therefore, no basis for relief. Huggins cannot
carry his burden of proof, and the Circuit Court erroneously set
aside his conviction and sentence of death.

Even view ng the evidence fromthe evidentiary hearing in the
light nost favorable to the result below, Ausley's testinony was
that he observed a white femal e who had hair of a color and style
t hat reminded him of Angel Huggins' hair color and style at the
time of Huggins 1999 capital trial3. That white fermal e was driving
a vehicle bearing a tag that partially matched the tag nunber of
Ms. Larson's truck, and was seen by Ausley on a day in June of 1997
that he cannot recall. Ausl ey repeatedly enphasized that he never

clainmed that the driver was Angel Huggi ns, and, in fact, enphasized

*To repeat the genesis of this proceeding, Ausley contacted
the State Attorney's Ofice after seeing tel evision news coverage
of Huggins trial during which a photo or video of a person whom
Ausl ey says was Angel Huggi ns was broadcast. The record does not
est abl i sh what photo Ausley saw, nor is there any identification of
such in the record.
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that the hairstyle was the major factor in his observati on, not the
facial features. (R238).%

When t he Jones standard is applied to that evidence, it is not
apparent how Ausley's testinony is favorable to Huggi ns. Assum ng
for the sake of argunent that this testinony was before the jury,
the most that it does is suggest that Angel Huggi ns might have been
in the Explorer at a tinme that she was not asked about during the
trial. Even viewed in the best |ight possible, the Ausl ey evidence
might be viewed as inpeachnent of a mnor part of Angel Huggins'
testinmony. 3 Further, assunming that Ausley's testinobny in sone way
pl aces Angel Huggi ns behind the wheel of the victims truck, that
does not support the defense theory of the case. The trial
testinony established that Angel Huggi ns and the defendant were in
Ol ando on June 14-15, 1997. Angel was not asked what vehicle was

driven on that trip, but, obviously, Huggins knew the answer to

*Ausl ey said that Angel Huggins' hair "kind of |ooked sinilar
with the hair style and shape of" the hair of the person he saw
driving Ms. Larson's vehicle. (R197). Ausley said that it was the
hair and the size of the person, not the facial features, that were
simlar to the person he saw on television (who is assuned to be
Angel Huggi ns, though there is no satisfactory proof of that fact).
(R238) .

*®Huggi ns did not attenpt to have Ausley identify Angel Huggins
from a phot ograph, even though he had every opportunity to do so.
Had Ausley affirmatively identified Angel Huggi ns as the person he
saw in traffic in June of 1997, there would be an issue that is,
per haps, deserving of this Court's attention. However, this case
presents a new trial that was granted as a result of nothing nore
than a simlar hairstyle.
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that question because he was there. (SR709-10).3% Ausley's
testinmony, viewed in the light nost favorable to the defense, is
not "favorable" within the neaning of Jones. Because that is so,
the Brady inquiry is at an end, and all relief should be denied.
However, Huggins also failed to carry his burden of proof on the
remai ni ng el ements of Jones.

The second serious glaring problemw th the Ausley testinony
i s that Huggi ns cannot neet the second, or due diligence, conponent
of Jones. Ausley was known to defense counsel well before trial,
and defense counsel knew of Ausley's statenent to | aw enforcenent
that he had seen an Explorer being driven by a white male. Trial
counsel King testified, by deposition, that he was aware of this
statement and found nothing about it to be significant. (Ki ng depo,
at 13-14, 17).3% Due diligence suggests that counsel would have
contacted Ausley, and, had they done so, Ausley, by his own
testi nony, would have told themthe sanme things that he testified
to at the hearing. (R247). Specifically, Ausley's testinony was
that his story had never changed, but rather had al ways been the

version of events that he related at the evidentiary hearing.

Thi s argunment ignores the fact that the whereabouts of the
Explorer are accounted for on those two days -- it was not in
O |l ando.

®Thi s statenment is peculiar, given that the defense theory was
t hat Huggi ns had nothing to do wwth Ms. Larson's nurder, and that
the statenent would have arguably suggested soneone other than
Huggi ns was in possession of the truck.
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(R247).3% As was the case in Blanco, Ausley's testinony is "new' in
the sense that it cane after the original statenent to |aw
enforcenment, but, if that is the scenario that the trial court
credits, that court nust then address the due diligence conponent
of Jones, which 1is, wunder this scenario, an insurnountable
obstacle. See, Blanco v. State, 702 So.2d 1250 (Fla. 1997). Because
of Ausley's testinony that his story in 1999 was the sane as the
version he related in 1997 (but that | aw enforcenment got it wong),
t hat "evidence" coul d have been di scovered t hrough the exercise of
due diligence because Ausl ey was known to the defense (even though
they regarded his information as insignificant).*°

O course, under settled | aw

[i]n reviewwng a trial court's application of the above

law to a rule 3.850 notion followng an evidentiary

hearing, this Court applies the follow ng standard of

review. As long as the trial court's findings are

supported by conpetent substantial evidence, "this Court

will not substitute its judgnent for that of the tria

court on questions of fact, |likew se of the credibility

of the witnesses as well as the weight to be given to the

evidence by the trial court."”
Blanco v. State, 702 So.2d 1250, 1252 (Fla. 1997) [citation and

footnote omtted]. Conpetent substantial evidence does not support

¥As di scussed above, Ausley testified that | aw enforcenment got
nost of the facts that he related to them w ong.

“To t he extent that Huggi ns may cl ai mthat his counsel did not
have the tine to follow up every "l ead", the record indicates that
present counsel entered a witten plea of not guilty on June 6,
1998, 12 days after Huggins was indicted for this offense. (R??0.
exhibit F from hearing.
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the order in this case because the question of Ausley's
credibility, whichis determ native of the i ssue before this Court,
was expressly not decided by the circuit court. Because that is so,
this Court should not defer to the |ower court's grant of relief.
If the circuit court credited parts of Ausley's testinony and did
not credit other parts, such fact is not addressed in the order
granting a newtrial.* In any event, the absence of a credibility
determ nation prevents there being conpetent substantial evidence
to support the lower court's order. See, e.g., State v. Robinson,
1999W.147652 (Fl a. 1st DCA 1999) (court nust assess credibility of
the witnesses in ruling on notion to suppress); Parker v. State,
641 So.2d 369, 375 (Fla. 1994) (denial of nmotion for new tria
proper when "new evidence" offered to support not credible);
Blanco, supra; Melendez v. State, 718 So.2d 746, 748 (Fla. 1998)
(Brady cl ai mrej ected because w tness upon whomit was based found
i ncredi ble); wade v. State, 673 So.2d 906, 907 (Fla. 3d DCA 1996)
(error to grant notion to suppress when officer's testinony found
credible). The credibility issue is inextricably intertwined with
Ausl ey's testinony, and, because this Court is left to speculate
about the due diligence conponent, there is no conpetent

substantial evidence to support the lower court's order. The

“As has been discussed throughout this brief, Ausley's
credibility, which the circuit court refused to decide, nust be
decided in order to decide the Brady claim |If Ausley is not
credible, there can be no such claim-- the circuit court's job was
to make that determ nation.
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conviction and death sentence shoul d be reinstat ed.

The resolution of the third Jones el enent, the “suppression”
conponent, depends upon the resolution of Ausley's credibility. If
Ausley's testinony is believed, the prosecution cannot have
suppr essed anyt hi ng because, according to Ausley, his testinony at
the evidentiary hearing is the sanme as what he told | aw enf or cenent
when he was interviewed in June of 1997. If Ausley's story has not
changed, and that 1is his testinony, it is difficult to
conceptual i ze how anyt hi ng was suppressed. *2 |f, on the ot her hand,
one sonmehow accepts the "white female driver” version of Ausley's
testinmony and puts aside the conflict between Ausley's testinony
and that of |aw enforcenment, there is no suppression within the
meani ng of Brady and Jones because that testinmony is neither
favorabl e evidence nor is it i npeachnment evi dence. See pages 20- 24,
above. There is no basis for granting a new trial.

The final Jones elenent requires that there be a reasonable
probability of a different result had the evidence been discl osed

to the defense. Huggins cannot make that showing for several

“The trial court made much of the fact that Ausley "cane
forward" after seeing news coverage of Huggins' trial. In so doing,
the court overlooked the fact that Ausley insisted that he has
never said anything different fromhis testinony at the evidentiary
hearing. If that is true, Huggins encounters the due diligence
el emrent whi ch he cannot overcone. The confusing part of this issue
arises as a result of Ausley's claim that |aw enforcenent
incorrectly reported what he told them That square conflict in the
testimony creates a credibility choice which the trial court must
make to decide this case. It did not do so.
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reasons. Had the defense had Ausley's 1999 version of events, they
woul d have had testinony that placed the defendant's wife in
possession of the victims truck, at a time that other witnesses
also placed that truck in the defendant's possession. The defense
woul d hardly want to prove that Huggins and his wife were using the
victims truck as their famly vehicle. Further, had the defense
sought to present the 1999 version of Ausley's testinony, Ausley
woul d have been inpeached by his 1997 statenents to |aw
enforcenment, wherein he stated that the vehicle he observed was
driven by a white male. If Ausley had clainmed that | aw enforcenent
got his statenment wong, the jury would have been faced with a
credibility choice. That credibility choice is fundanental to the
"reasonabl e probability" conponent of Jones, and the trial court's
failure to decide it is error. Because of Ausley's claimof error
by law enforcenent, his credibility is a core conponent of the
Jones Standard -- Jones cannot be addressed w thout deciding the
credibility matters. The trial court's order should be reversed.
CONCLUSI ON

Wher ef ore, based upon the foregoing, the State submts that
the order of the Crcuit Court setting aside Huggins’ convictions
and sentence of death should be reversed, and that the convictions

and sentence of death shoul d be reinstated.
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