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PRELI M NARY STATENMENT

This proceeding involves the appeal of the circuit court's summary
denial of M. Johnson's notion for post-conviction relief. The
notion was brought pursuant to Fla. R Crim P. 3.850.

Citations in this brief shall be as follows: The record on
appeal fromthe denial of the instant Rule 3.850 notion shall be
referred to as "M ___ " followed by the appropriate page nunber. The
record on appeal concerning the original court proceedings shall be

referred to as "R The record on appeal concerning the 1986
evidentiary hearing and denial of the preceeding Rule 3.850 notion
shall be referred to as "P. __." Al other references will be
sel f-expl anatory or otherw se expl ai ned herein.

REQUEST FOR ORAL ARGUMENT

M . Johnson has been sentenced to death. The resolution of the
i ssues involved in this action will therefore determ ne whether he
lives or dies. This Court has not hesitated to allow oral argunment
in other capital cases in a simlar procedural posture. A ful
opportunity to air the issues through oral argunent would be nore
t han appropriate in this case, given the seriousness of the clains
i nvol ved and the stakes at issue, and M. Johnson through counsel
accordingly urges that the Court permt oral argunent.

STATEMENT OF FONT

M. Johnson's Initial Brief is written in Courier font, size

12.
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STATEMENT OF THE CASE

M. Johnson was indicted for two counts of first degree nurder on
May 23, 1980, in Orange County , Florida. (R 625). The jury
returned verdicts of guilty and a judgnment of conviction was entered
on Septenber 26, 1980, for first degree nmurder as to Count | and the
| esser included offense of second degree nurder as to Count Il (R
738-40). The sentencing jury first voted 6-6 which would have
resulted in a life recormmendation if no additional vote had been
taken. However, the jury continued to deliberate, and after a second
vote of 7-5 returned an advi sory sentence of death on Septenber 29,
1980 (R 744). WM. Johnson was sentenced to death on October 3,
1980, for Count | of the indictnment, and to life inprisonnment for
Count Il of the indictnment (R 804-08).

M . Johnson appeal ed fromthe judgnment of conviction and this
Court remanded for gross errors and om ssions in the trial
transcript. The case was resubmtted over | engthy enunerated
obj ecti ons of defense counsel and M. Johnson's convictions were

af firmed on November 23, 1983. Johnson v. State, 442 So. 2d 193

(Fla. 1983). M. Johnson thereafter sought Rule 3.850 relief.

The trial court conducted an evidentiary hearing on Decenber 22,
1986, and issued an order denying relief on June 12, 1989 (P.
1761-70). Motion for rehearing was deni ed June 30, 1989, and notice
of appeal was filed August 28, 1989 (P. 1783-84). Subsequently, M.

Johnson's appeal to this Court was denied. Johnson v. State, 593 So.

2d 206 (Fla. 1992).



On May 5, 1992 M. Johnson filed a petition for wit of habeas
corpus in the United States District Court for the Mddle District of
Fl orida. Subsequently, the District Court dism ssed the petition
ordering M. Johnson to exhaust clainms in state court.

M. Johnson filed a Petition for Wit of Habeas Corpus in this
Court seeking exhaustion of clainms. That petition was denied and a

notion for rehearing was denied on June 5, 1997. Johnson v.

Singletary, 695 So. 2d 263 (Fla. 1996).

On February 13, 1997 M. Johnson filed a second Rule 3.850
nmotion alleging, inter alia, newmy discovered evidence and evi dence
of a previously unknown Brady violation.

The Honorable A. Thomas M hok entered an order on August 18, 1997,
directing M. Johnson to take a linmted deposition of Panela
Cavender, the Records Custodian for the Orange County Sheriff's
O fice, by Septenmber 17, 1997. It further required that M. Johnson
file any amended notion by October 17, 1997, in light of the
inquiries allowed per the terns of the order.

A Motion to Conpel was filed on October 9, 1997 by M. Johnson
subsequent to the Septenber 16, 1997, deposition of Ms. Cavender and
in consideration of the |ower court's order of September 9, 1997
“"that all public records requests will be deened satisfied by October
9, 1997."

M. Johnson filed a supplenental Mtion to Vacate dealing
solely with outstanding public records issues on COctober 15, 1997 in
response to the order of the | ower court dated August 18, 1997. The

State responded on Novenber 10, 1997. This Court issued a series of



orders tolling the time limts contained in Fla.R CrimP. 3.851 &
3.852 as to M. Johnson. The tolling expired on Septenber 1, 1998.

M. Johnson filed a consolidated anended notion incorporating
all his claims fromhis prior pleadings on August 31, 1998, and the
St ate responded on Septenber 22, 1998.

A status hearing was held on Decenber 28, 1998 and the | ower
court entered an order on January 5, 1999, stating that "there w ||
be no further public records requests or argunent regarding public
records requests,” and further that M. Johnson had until January 28,
1999 to file a " cleaned up' and consolidated noti on under Fl orida
Rul e of Crim nal Procedure 3.850."

On Decenber 29, 1998, M. Johnson mailed tinmely additional
records requests for information concerning the jurors in M,

Johnson's case pursuant to Amendnents to Florida Rules of Crim nal

Procedure-Rul e 3. 852 Capital Postconviction Public Records

Production) and Rule 3.993 (Related Forns), 23 Fla. L. Wekly S478
(Fla. Sept. 18, 1998) in light of the holding in Buenoano v. State,

708 So. 2d 941 (Fla. 1998). These records requests had been prepared
several days in advance of the mailing date as part of a nass nailing
of public records requests for juror information in all the cases in
the Mam office of CCRC that had been covered by the Rule 3.852
stays of proceedings.

On January 28, 1999, M. Johnson filed a consolidated notion to
vacat e judgment of conviction and sentence with request for |eave to
anmend and for evidentiary hearing. The state responded on February

23, 1999, and, subsequently, a Huff hearing was held on May 3, 1999

3



with M. Johnson present for |egal argunment. (M 54-98).

On June 15, 1999, the Honorable A. Thomas M hok entered an
order denying M. Johnson's notion w thout an evidentiary hearing.
(M 281-354). Counsel for M. Johnson filed a notion for rehearing
on June 29, 1999, which was denied by a witten order from Judge
M hok on July 20, 1999. Notice of appeal was filed on August 10,
1999, and this brief follows.

SUMVARY OF ARGUMENTS

1. The circuit court erred in sumuarily denying M. Johnson's

4



3.850 clainms for an evidentiary hearing. M. Johnson pl ead
substantial factual allegations, including ineffective assistance of
counsel, newy discovered evidence, and Brady violations. Further,
the circuit court failed to conduct the requisite cunul ative anal ysis
including the records and files of the 1980 trial and 1986
evidentiary hearing. An evidentiary hearing should have been

or der ed.

2. The circuit court erred in denying M. Johnson access to
files and records in the hands of certain state agencies pertaining
to the jurors in M. Johnson's case.

3. The ethical rule that prohibits M. Johnson's |awers from
interviewing the jurors in M. Johnson's case is unconstitutional.

4. The circuit court erred in rejecting M. Johnson's claim
concerning the cruel and unusual nature of electrocution as a neans
of execution and M. Johnson requests | eave to amend regarding the
new | ethal injection option.

5. M . Johnson must raise the "insane to be executed"

argument in order to preserve the issue.

ARGUNMENT |



MR. JOHNSON |'S ENTI TLED TO AN EVI DENTI ARY
HEARI NG ON HI S RULE 3. 850 CLAI MS

A. ERRONEOUS SUMMARY DENI AL WAS | MPROPER

On January 28, 1999 M. Johnson fil ed hi s consolidated Rul e 3. 850
notion (M 220-244). He pl eaded detail ed i ssues and denonstrated hi s
entitlenment toan evidentiary hearing. At aHuff hearing on May 3,
1999 post convi cti on counsel Panel a | zakow t z suppl enent ed t he pl eadi ng
wi th | egal argunment i n support of an evidentiary hearing on the seven
(7) clains for relief that were includedinthe notion. (M 54-97).
On June 15, 1999, the | ower court entered an order denying relief
wi t hout an evidentiary hearing (M 281-354).

Atrial court has only two options when presented with a Rul e
3.850 notion: "either grant an evidentiary hearing or alternatively
attach to any order denying relief adequate portions of the record
affirmatively denmonstrating that appellant is not entitledtorelief on

the cl ai ms asserted”, Wtherspoonv. State 590 So.2d 1138 (4t h DCA

1992). Atrial court may not summarily deny without "attach[i ng]
portions of the files and records concl usi vel y show ng t he appel | ant is

entitledtonorelief", Rodriguez v. State, 592 So.2d 1261 (2nd DCA

1992). See also Brown v. State, 596 So.2d 1025, 1028 (Fla.1992).
The lawstrongly favors full evidentiary hearings in capital post

convi ction cases, especially where aclaimis groundedin factual as

opposedto |l egal matters. The | ower court attached atotal of fifty-

ei ght (58) pages of material tothe summary deni al order. (M 297-

354). Al but eight pages of this total were excerpts fromthe

Sept enber 22, 1980 suppressi on hearing prior to M. Johnson's trial (M



315-354) and the full transcript of a Decenber 28, 1998 st at us heari ng
t hat enconpassed Ms. | zakowitz's first appearance in M. Johnson's
case. (M 297-306). The ot her ei ght pages were copi es of sone of the
attachnments tothe State' s response to M. Johnson's consol i dat ed 1999
3.850 notion, including six pages of Orange County Sheriff's police
reports, a copy of two Mranda cards, and a copy of a 3 June 1980
| etter fromBruce H nshel wood, the Assistant State Attorney, to CGerald
Jones, M. Johnson's trial counsel, concerning discovery in M.
Johnson' s case. The letter includes areferenceto "Mranda card".
(M 220-244), (M 307-314).

Sone fact based clains in post convictionlitigationcanonly be

consi dered after an evidentiary hearing, Heiney v. State, 558 So. 2d

398, 400 (Fl a. 1990). "The need for an evi denti ary heari ng presupposes
that there are i ssues of fact whi ch cannot be concl usi vel y resol ved by
the record. Were a determ nati on has been nade t hat a defendant is
entitledto such an evidentiary hearing (asinthis case), denial of
t hat ri ght woul d constitute denial of all due process and coul d never

be harm ess. " Holland v. State, 503 So. 2d 1250, 1252-3 (Fla. 1987).

"Accepting the allegations . . .at face val ue, as we nust for purposes
of this appeal, they are sufficient torequire an evidentiary hearing"”,

Li ght bourne v. Dugger, 549 So.2d 1364, 1365 (Fla 1989).

M. Johnson has pl eaded substantial factual allegations incl uding
i nef fecti ve assi stance of counsel, new y di scovered evi dence, and Brady
vi ol ations which go to the fundanental fairness of his conviction and
to t he appropri at eness of hi s death sentence. "Because we cannot say

t hat the record concl usively shows [ M. Johnson] isentitledto no
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relief, wenust remandthisissuetothetrial court for an evidentiary

hearing, Denps v. State, 416 So.2d 808, (Fla. 1982).

As to t he sufficiency of the pl eadi ngs of Brady vi ol ati ons by t he
state and/ or i neffectiveness of trial counsel, M. Johnson has clearly
met t he burden under Fla. R Crim P. 3.850. As noted by this Court,
"[w] hilethe post conviction def endant has t he burden of pl eading a
sufficient factual basis for relief, an evidentiary hearingis presumned
necessary absent a concl usive denonstrationthat the defendant is

entitledtonorelief". Gaskinv. State, 737 So. 2d 509 (Fl a. 1999).

See also Peede v. State, 24 Fla. L. Weekly 5391 (Fla. 1999). Therule

was never i ntended to becone a hi ndrance to obtaining a hearingor to
permt thetrial court toresol ve disputedissuesinasumary fashion.
Id.
B. CUMULATI VE ANALYSI S | GNORED
I n his second Rul e 3. 850 noti on, M. Johnson al | eged facts which

(1) had never been previously disclosedto hi mdespite prior public
records requests, and (2) required evidentiary devel opment. The | ower
court, insunmmarily denying the issue, also failed to conduct the
requi site cunul ative anal ysisinorder to access the inpact on M.
Johnson's trial of the undi scl osed information. The United States
Suprenme Court has expl ai ned:

afair trial is one which evidence subject to

adversarial testingis presentedto aninparti al

tribunal for resolution of issues defined in

advance of the proceeding.

Strickland v. Washington, 466 U.S. 668, 685 (1984).

As explainedinKylesv. Witley, 115 S. Ct. 1555, 1567 (1995),




a court evaluating aBrady cl ai mnmust consi der the prejudice fl ow ng
fromt he nondi scl osures "coll ectively, not itemby-item"™ Accord

Li ght bourne v. State, 742 So. 2d 238 (Fla. 1999); Young v. State, 739

So. 2d 553 (Fla. 1999); Swaffordv. State, 679 So. 2d 736 (Fl a. 1996);

Jones v. State, 591 So. 2d 911 (Fla. 1991). Since the materiality

st andar d gover ni ng Brady cl ai ns was borrowed fromStri ckl and (Uni ted

States v. Bagley, 105S. . 3375 (1985)), the sane cunul ati ve standard

must al so apply toineffective assi stance cl ains. The purpose of the
prejudi ce standard i s to det erm ne whet her t he def endant suffered
sufficient prejudicetoundermne confidenceinthereliability of the
out conme; the purposeis not todividethe error into conpartnents and
hel p the St at e sweep t he m sconduct under the proverbial rug. See,
Kyles, 115 S. Ct. at 1565-1567.

The materiality of a Brady violation is also enhanced by

prosecut ori al argunment that everythi ng has been di scl osed. See Garci a

v. State, 622 So. 2d 1325 (Fla. 1993); Arango v. State, 467 So. 2d 692
(Fla. 1985). Where the prosecutor presented a fal se or m sl eadi ng
argument, relief isrequiredunless the State establishes that the
error was harn ess beyond a reasonabl e doubt. See Kyles, 115 S. Ct. at
1565 n. 7. \Were either the state, the defense, or bothfail intheir
obligations, anewtrial or sentencing proceedingisrequiredif the

cumul ati ve effect of these errors underm nes confi dence i nthe out corme.

Smithv. Wai nwight, 799 F. 2d 1442 (11th Cr. 1986); see Kyl es, Jones
v. State, 591 So. 2d 911 (F a. 1991). See also Scott v. State, 657 So.

2d 1129 (Fla. 1995).

I n 1997, Orange County | aw enforcenent agencies divul ged



previ ousl y undi scl osed evi dence, whi ch denonstrated that M. Johnson
was deni ed a ful | adversarial testing at the guilt and penalty phases
of histrial. One exanple of the evidenceis a Mranda card show ng
that five m nutes after m dni ght on January 6, 1980, M. Johnson
"refused to sign". (M 313).

Thi s evi dence only becane avail abl e to M. Johnson i n Sept enber, 1997
after he made public records requests to the Orange County | aw
enf or cement agenci es. This evidence of M. Johnson's "refusal to sign”
was never before provi ded despite a specific public records request on
April 8, 1992.

I nthe spring and summer of 1996, i nresponse to public records
requests, O ange County | awenf orcenment agenci es rel eased a substanti al
amount of previously undiscl osed handwitten notes, reports, and
docunents. These itens had not been providedtotrial counsel and were
never before provided to postconviction counsel.

| n Sept enber 1997, foll ow ng a deposition of thetheir records
cust odi an, the Orange County Sheriff's Office for the first tine
provi ded | egi bl e copi es of nunerous docunents that had been previously
unreadabl e i n response to an order of thetrial court.! (Attachnment 1).
Orange County | aw enf orcenent agenci es al so di scl osed addi ti onal
evidence of the illegality of the interrogations of M. Johnson.

At trial, counsel filedtwo notions to suppress, but failedto

argue or present evidence to showthat M. Johnson i nvoked all his

The order and deposition of Panmela Cavendar are not contained
in the Record on Appeal. For that reason and in an attenpt to
prevent any del ay, undersigned counsel is filing a Mdtion to
Suppl enment the Record contenporaneously with this Initial Brief.
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ri ghts when he refused to sign a M randa wai ver formpresented to him
by O ficer Peterson of the Jefferson County, Oregon Sheriff's
Departnent. (R 696-99). It was never revealedtotrial counsel that

t he police had made arecord proving that refusal. That recordis a

M randa card regarding Peterson's first attenpt tointerrogate Terrell
Johnson whi ch shows that at 5 m nutes after m dni ght, on January 6,
1980, M. Johnson "refused to sign.”" (M 313).

The | ower court inits order summarily denyi ng an evi denti ary
hearing heldthat the State's failuretoturnthe refusal card over to
t he def ense "nmade no di fference in the outcone of Defendant's tri al
because his |l ater statements to Prineville Police Chi ef Montee woul d
have been adm ssible in any event." (M 288). The |lower court is
substitutingits strategy for that of trial counsel. Trial counsel did
not say that. Trial counsel Gerald W Jones was cal |l ed as a wi t ness at
t he 1986 evi denti ary hearing and was exam ned onissues relatedto the
suppression hearing. Areviewof the testinony indicates that neither
1986 postconviction counsel nor trial counsel werefamliar withthe
refusal card and its significance:

Q (M. dive) Were you fanm |iar at the
time of thetrial inthis casew ththe general
proposition of lawthat onceaclient -- if |I'm
incorrect about it, tell ne. If a client
i ndi cat es t hat he wi shes not to speak any | onger
toinvestigating officers, that unl ess he re-
initiates contact withthem they can't conti nue
guestioni ng hinf?

A (M. Jones) Yes, sir.
Q You di d not request any psychol ogi cal
assi stance, any psychol ogi st or psychiatrist to

assi st youinanalyzingany issuewithregardto
t he confessions in the case.

11



A No, sir.

Q In the appendi x, Appendix 9, is a
policereport and includedinthat policereport
isthefollowinginformation, of which| wll ask
you if you were famliar with or had in your
files. Thisis apolicereport fromOregon, as
| understand it.

Anmong ot her things it goes quote:

"Pet erson i ndi cat ed t hat Johnson di dn't w sh
t o answer any questions, andit was decidedto
let his girlfriend Patricia Sweeney talk to
Johnson inthe presence of Peterson and nysel f.
Thi s was done and Sweeney went over t he st at enent
she had given to nme earlier about crines in
Jef ferson County, Oregon and California. Johnson
did not respond during this period of tine.

"About 2:37 a.m on January 6th, Johnson
asked if he could rest because he didn't feel
good. At this point intinetheinterviewended,
and arrangenents were nade to transport Johnson
as there was no room here.

"Following this lodging |I returned to
Jef f erson County and nade arrangenents t o neet
withLt. Petersonat 1:00a.m, tore-interview
Johnson.

"On January 6, 1980, | received atel ephone
call about 9:30 a.m, advising that a Dr. Hugh
Gardiner was to fly into Prineville about 11:00
a.m, and | was asked to join Peterson and cone
to Prineville to nmeet the doctor who was to
exam ne Johnson.

Do you remenber havi ng access to any of that
mat eri al ?

A It sounds vaguely famliar. | don't --

Q The point i s that the Def endant sai d,
"l don't have anything el sel want to say to you,
" essentially, and they quit interview ng him
fully intending to come back and re-intervi ew
him Did you know that?

A | may have.

12



Q You filed no notion regarding that?

A But didthey? | would haveif they had
re-interviewed him

Q Wel I, | understand they did. But the
next day on January 6, 1980, t hey al so went and
got a psychi atri st and t ook hi mback over. The
psychi atri st interviewed Terry, and t hen t hey
went back in.

* % %

A Al'l 1 knewduringthat time period, |
knew t he only thing they had on Terry was his
confession. And | went over the reports andthe
depositions tinme and ti me agai n and resear ched
t hroughly the | aw regardi ng confessions and
vol unt ari ness and M randa and Escabi do and al | of
t hese deci si ons. Perhaps sonet hing slipped by
me. I'mcertainly human.

D d you knowt hat before -- do you know
whet her before he confessed he had been
i nterrogated and refused to gi ve any st atenents;
the girl friend tal ked with him urged hi mto?
The police took a psychol ogi cal profile of him
t hrough a psychol ogi st and t hen went back and
i nterrogated hi mand got a statenment. Do you
know whet her or not that scenariois accurate, or
not ?
A No, | don't.
(P. 256-59). Trial counsel was never given the opportunity to address
this i ssue because this information was withheld fromboth defense
counsel and prior post-conviction counsel, in violation of Brady.
What was al so overl ooked by t he | ower court is that when M. Johnson
refused to sign the Mranda card, he i nvoked his right to silence.
Chi ef Monteetestifiedthat hisinitial contact with M. Johnson was at
2:00 a. m on the norning of January 6t h when he was asked to "assi st"
Lt. Bob Peterson of the Jefferson County Sheriff's Ofice "in an

interviewof M. Johnson.”™ (M 319). This was nearly two hoursafter

the "refusal to sign" at 12: 05 a.m Montee's description of that
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interview was part of his testinmony at the 1980 suppressi on hearing:

Q And your first contact with M.
Johnson, | am tal king about a face to face
contact, was when?

A Approximately [at] 2: 36 i nthe norning
on the 6th, and he was inthe office of Lt. Bob
Peterson in Jefferson County.

Q Now, at that initial neeting, didyou
your sel f advi se M. Johnson of his Constitutional
Ri ght s?

A No, | did not, but as | entered the
room Lieutenant Petersonintroducedneto
Johnson and advi sed me t hat he had advi sed
Johnson of the [his] rights.

M.
M.

Q But, so far as you know, [it was] never
done in your presence?

A It was not done in my presence.

Q And how | ong di d your contact with M.
Johnson | ast on that early norning hour, [onthe]
6t h of January?

A Just a coupl e of m nutes, because M.
Johnson di d not answer two or three questions
t hat he was asked by Li eut enant Pet erson. And he
stated after | had been there two, three m nutes,
that he was very tired, [and] would like to
sleep. And so the interview was ended.

Q VWhen did you next see M. Johnson?

A Vell, | was incontact with M. Johnson
fromthen until approximately, 3:30, | believe,
because | transported hi mfromJefferson County
tony jail in Prineville.

Q [ WAs t here] Any conversation about any
of fense during that period?

A There was no conversation about
anyt hing during that period.

(M 346-47) (enphasi s added). M. Johnson invoked his rights by

refusingtorespondtopoliceinitiatedinterrogationfor thefirst 39
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hours after his arrest. M. Johnson provi ded an i ndi cati on that he
wanted to remain silent. Lawenforcenent shoul d have stopped all
police-initiatedinterrogation. M. Johnson's refusal to wai ve Mranda
was an unanbi guous assertion of his right to counsel that was viol at ed

by re-initiationof interrogation. Edwards v. Arizona, 451 U S. 477

(1981). "Once warni ngs have been gi ven, the subsequent procedureis
clear. If theindividual indicates inany manner, at any time prior to
or during questioning, that he wishes to remain silent, the

i nterrogation must cease.” M randav. Arizona, 384 U. S. at 473-474.

This ruling was reaffirned i nEdwards v. Arizona, 451 U. S. at 482 and

M chiganv. Mosley, 423 U. S. 96 (1975). See Onen v. A abama, 849 F. 2d

536 (11" Cir. 1988); Chri stopher v. Florida, 824 F.2d 836 (11" Cir.

1987) .

Here, the | ower court di sm ssed M. Johnson's Rul e 3.850 guilt
phase and penal ty phase Brady cl ai mand associ at ed cl ai mof i neffective
assi stance of trial counsel by assertingthat inregardto theMranda
card claim

...Defendant' s refusal to signthe card does not
initself constitute an affirmative assertion of
Def endant’' s right toreminsilent or arequest
to speak with an attorney. H s refusal to sign,
gi ven t he | anguage enpl oyed on t he card, can at
nost be taken as a refusal to affirm that
Def endant understood his rights as arefusal to
acknow edge his rights. Thus, his refusal to
sign this card did not foreclose additional
guestioni ng after addi ti onal advi senent of his
M randa rights.

The record pl ainly shows that, irrespective
of the 12: 05 A M refusal, Defendant was advi sed
of hisMranda ri ghts and acknow edged t hempri or
t o maki ng any i ncul pat ory st atenents regardi ng
the Orl ando crine to Police Chief Montee. Thus,
even assum ng Def endant's al |l egati ons are true,
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failure to turn the refusal card over to the
def ense made no difference in the outcone of
Defendant's trial because his statenments to
Mont ee woul d have been adm ssi bl e in any event.
I n sum no interrogati on was nade nor were any
i ncul patory st atenments obtai ned regardi ngthe
Ol ando nur der before Defendant received his
M r anda war ni ngs, signed a card i ndicatingthat
he understood hi s rights, and wai ved t hose rights
by offering a voluntary statenent to Montee.
* % %

Finally, Defendant's allegation alsorests
heavily on his assertion that he was never
expressly infornmed t hat he coul d st op questi oni ng
at any time. "Theright tocut off questioning
isinplicit inthelitany of rights whichM randa
requires to be given to a person being
guestioned. It is not, however, anong t hose t hat
must be specifically communicated to such a
person.” Brown v. State, 565 So.2d 304, 306
(Fla. 1990). Thus, Defendant's rights werein no
way conprom sed by the failure to give this
particul ar warning.

(M 288-89). Thesefindings sinply flyinthe face of thetotal record
hi story of M. Johnson's case. The | ower court has overl ooked and
m sappr ehended several issues that were raisedin M. Johnson's Arended
Rul e 3. 850 Moti on and Motion for Rehearing. Wthout an evidentiary
heari ng, the | ower court cannot determ ne that M. Johnson's refusal to
si gn woul d not have made a di fference. The | ower court inproperly
substitutedits own strategy for that of trial counsel's. "Just as a
revi ewi ng court shoul d not second guess t he strategi c deci si ons of
counsel with the benefit of hindsight, it shoul d al so not construct

strat egi c def enses whi ch counsel does not offer."Harris v. Reed, 874

F.2d 871, 878 (7" Cir. 1990). Wthout an evidentiary hearing on t hese
di sputed facts, it isinpossiblefor this Court to knowwhether this

i nformati on woul d have made a difference.
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The | ower court's summary deni al order al so di sm sses the "newly
di scovered” nature of the evidenceinthe formof the Mranda card
because " Def endant was personal ly aware of hisinitial refusal and al |
circunstances attendant tohisinterrogation.” (M 287). Quite apart
fromthe fact that this interrogation took place over 40 hours and
i nvol ved, according to | aw enforcenent testi nony, "eight or ten"
separ at e advi sories (M 339), M. Johnson's conditioninthe early
nmor ni ng hours of January 6t h was descri bed as, "He | ooked very tired,
he was red eyed, extrenely nervous, his clothing was wi nkl ed and
unkenpt, his hair was nessed up” (R 372). Thereis significant and
rel evant evidenceinthe record of this caseto cast into grave doubt
M. Johnson's "personal awareness." Moreover, the State's Brady
obl i gations are not dependent on t he def endant' s " personal awar eness. "

At the 1986 Rul e 3. 850 hearing, Dr. d ennon described the effects

of the forced detoxification following M. Johnson's arrest:

Q We al so asked you to provide us with
sone i nsi ght with regard to whet her sonmeone who' s
a chroni c al coholic, who has been dri nki ng and
who gets arrested and who t he policeinterrogate,
woul d have any inpaired judgnent, have any
probl ens, hal lucinations; for instance, any
physi cal and mental probl ens that m ght nake it
difficult for themto knowingly andintelligently
wai ve things | i ke theright to have an attorney
present, theright toremainsilent, theright to
gi ve no statement tothe police officer. Say six
hours after being arrested, 12 hours, 24, 36, 78,
two, whatever. Do you have any opinion wth
regard to that?

A Well, a person who is drinking or
sonmeone who i s wi t hdrawi ng fromal cohol who has
been using it significantlyis goingtobeina
state of inpairedjudgnment. GCkay? And, again,
it's considering the consequence of their
decisions. They're goingto beless appreciative
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of those consequences.

Q What if they're wi thdrawi ng or not
t aki ng any nore al cohol ? Wat about during t hat
period of tinme?

A Well, during that tinme there were
physical changes, a rise in blood pressure,
wei ght ., trenora, poor sl eep, naybe ni ght mar es.
An individual's ability to concentrate and
remenber is inpaired; judgnent isinpaired. Only
occasionally wll there be, you know,
hal | uci nati ons.

(P. 180-81) (enphasi s added). Further, M. Johnson's condition was
exacer bat ed by hi s underlyi ng personal ity di sorders and brai n danage.
The pol i ce psychi atrist recogni zed M. Johnson's i npaired nental state
when he reported to the police that M. Johnson was al coholic,
sui cidal, got his feelings hurt easily and was not very sophi sti cat ed.
(P. 1150-52). M. Johnson's inpaired nental state was carefully and
persistently exploited for thirty nine hours of sophisticated
psychol ogi cal interrogation.

The | ower court, inits summary deni al order, al so overl ooked t he
fact that M. Johnson refused to waive hisMranda rights for 39 hours
bef ore he succunbed to police pressure. To get M. Johnsontotalk,
t he police arranged for M. Johnsonto speak with hisgirlfriend. To
get himto tal k, police arranged for a psychiatrist tointerviewM.
Johnson and fi nd out what hi s weaknesses were. To get himto talk,
pol i ce del ayed M. Johnson's arrai gnnent. M. Johnson finally tal kedto
police on January 7, 1980, 40 hours after his initial arrest.

M. Johnson was only advi sed of hisrights two tines before his
confessions; and, he was never advised that he could halt the

questioning at any tine. Wen the questioning ceased fromtine to
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time, thepolicere-initiated. Cearly he never understood his right
to stop the police from continuing this marathon interrogation
especially given that they had fail ed to honor his prior invocation of
his rights. Richard Montee, Chief of PoliceinPrineville, Oregon,
testified at the 1980 suppression hearing:

Q Now, intheinterviewat 1:30 p. m on
t he 7t h day of January, you stated earlier that
you advi sed hi mof his Rights fromthe M randa
card, is that correct?

A Yes, sir.

Q Wher e di d you get your card from your
M randa card?

A | have no idea. They are fromsone
pol i ce supply house, | don't knowwhi ch supply
house we obtain them from

Q How | ong have you used t hat parti cul ar

Well, that card was --

A

Q O that type of card?

A That was the card that was being
z

[

utilized by the Prineville Police Departnent at
the time | took it over, in February of 1979.
Q Make not e of nunber si x; you have t he

right tointerrupt the conversation at any ti ne,
what does that nmean?

A That if he wishes to interrupt the
guesti oni ng or conversation at any ti me, he has
that right.

Q Anywhere on there does it say, if at
any ti ne he wi shes t he conversationto cease, no

nore questions will be asked hinf
A It states he has theright toremain
sil ent.

Q R ght. But, does it state that once he
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starts talking he has a right to stop the
conversation, and no nore questions wi |l be asked

of hinf

A | don't recall offhand. I don't
menori ze the card.

Q | show you a copy of the card.

A (Wtness exam ning card.) No, only

nunmber siX.
Q About the interruption?

A. Yes, sir.

Q Does it say on there, if any tine
during the conversation he wishes to have an
attorney present, all questioningw |l stop until
such attorney can be obtained for hinf

A | don't believe it does.

Q Di d you advi se hi mof any ri ghts that
woul d not be contained on the card?

A No, sir, | follow the rights.

Q To the letter?

A Yes, sir.

(R 373-75) (enphasi s added). At notinme was M. Johnson advi sed t hat
he coul d stop the questioning at any tinme if he wanted to have an

attorney present.?

°The facts here should be conpared to those in Duckworth v.
Eagan, 109 S. Ct. 2875 (1989). There, adequacy of the Mranda
war ni ngs was uphel d because:

We think the initial warnings given to
respondent touched all of the bases required by
M randa. The police told respondent that he
had the right to remain silent, that anything
he said could be used against himin court,
that he had the right to speak to an attorney
bef ore and during questioning, that he had
"this right to the advice and presence of a
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Li eut enant Robert A Peterson of the Jefferson County Sheriff's
Departnment in Oregon first had contact with M. Johnsoninthe early
nor ni ng of January 6th, 1980 inthe course of arobbery investigation
when he i nvoked his rights and refused to wai ve them(R 407). Yet the
jury, trial counsel and the court were m sl ead i nto believing that
Pet er son' s i nvol venent i n obtaini ng statenents fromJohnsonwas limted
tothe events of February 7, 1980. Petersontestifiedthat onthe 7th,
Johnson initiated a di scussi on w th Peterson during whi ch Johnson nade
i ncul patory statenents.

Col | ateral counsel only recently di scoveredthe existence of
docunent ary evi dence that M. Johnson's explicitly refused to waive his
M randa rights and that Peterson acknow edged that refusal by
annotating the card. Previously, for exanple in a Jefferson County
Sheriff's report, Peterson had stated "al t hough conversant, Johnson,

aft er bei ng advi sed of his rights, denonstrated a rel uctance to di scuss

the matter ... he appeared to be assum ng a pose of not renenmberi ng.
Throughout the interview... approxi mtely (1) one hour duration, he
repeatedly askedto see Pat.' (H s fenmal e conpanion)." (Jefferson

County Sheriff's Office special report dated 9 January ' 80 (Wd). at
1300 hours, witten by Robert H Peterson)(enphasis added). Failureto
mention that M. Johnson invoked all hisrights and refused to waive

t hem was an unconstitutional om ssion.

| awyer even if [he could] not afford to hire
one," and that he had the "right to stop
answering at any tinme until [he] talked to a

| awyer."
109 S. Ct. at 2880.
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Thereafter it was Peterson, inconcert withthe District Attorney
and Prineville Gty Police officer R chard Montee, who arranged for M.
Johnson to speak with his girlfriend, Patricia Swmeeney. Yet, M.
Johnson continuedtorefusetorespondto questions and was transported
tothe Prineville Jail. It was Peterson who arrived t he next day at

thejail tore-interviewM. Johnson and it was Pet er son who arranged

for a psychiatrist tointerviewM. Johnson the fol |l owi ng day, and act
whi ch clearly fail ed to honor and acknow edge M. Johnson's assertion
of rights.

The pol i ce made arrangenent s bet ween 1: 00 and 2: 00 a. m on January
6th for Patricia Sweeney to see M. Johnson. M. Swaeeney was to advi se
M . Johnson t hat she had gi ven a statenment and t hat he shoul d al so
conf ess:

| then went to the Grand Jury room where |
interviewed Patricia Del ores Sweeney, dob 09-
01-47, inthe presence of Ms. TomWayne. (See
attached statenent)

Following this interview | nmet with District
Attorney Sullivan and Lt. Bob Peterson to di scuss
the i nterviewof Terry Johnson, nmal e suspect in
this mtter. Peterson indicatedthat Johnson
didn't wish to answer any questions andit was
decidedtolet hisqgirlfriendPatricia Sweeney
talk to Johnsoninthe presence of Peterson and
nyself. This was done and Sweeney went over the
statement she had given to nme earlier about
crimes in Jefferson County, Oregon., and
California. Johnson didnot respondduringthis
period of time and at about 2: 37 a. m on January
6. 1980, Johnson asked if he could rest because
he didn't feel very good. At this pointintinme
the i nt ervi ewended and arrangenents were nade to
transport Johnsonto Prinevilleto bel odged as
t here was no roomat the Jefferson County Jail to
provi de any type of isolationlodging. Johnson
was then transported to the Prinevill e/ Crook
County jail by Deputy Chuck Duff and ne where he
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was | odged. Followingthislodging!l returnedto
Jefferson County and made arrangenent s to neet
with Lt. Peterson at 1:00 p.m on January 6,
1980, to reinterview Johnson.

(P. 1218-19) (enphasi s added). In spite of this policetactic, M.
Johnson still refused to give a statenent.

As a matter of "standard operating procedure” a police
psychi atri st was brought into "eval uate” M. Johnson on t he nor ni ng of
January 6 (R 407). This interviewproduced information which was
i medi ately providedtothe police.® Duringthe "exam nation," M.
Johnson told Dr. Gardner that he was sui ci dal and al coholic, that he
had an active sex life with Pat, and that his feelings were hurt
easily. Inaddition, Dr. Gardner inforned the authorities onthe day
of M. Johnson's statenent, that "he engages inself-pity. Heis not
very sophi sticated" (P. 1150-52). See Stano v. Dugger, 901 F. 2d 898
(11th Cir. 1990)(en banc).

The police decidedto try another visit between M. Johnson and
hisgirlfriend. They transported M. Johnson's girlfriendthirty mles
so that she could again encourage himto confess:

When M. Johnson arrived he asked i f he coul d see
his girl friend again. He statedif this could
be done, he woul d give ne a full statenment with
everyt hi ng he had been i nvol ved in. | advised
hi ml woul d make t hose arrangenents i f he woul d
give the statenent and | contacted D. A. M ke
Sul l'ivan and rel ayed the request.

(P. 1219). WM. Johnson still mintained his silence.

3To the extent M. Johnson provided the psychiatrist any
i ncul patory information followi ng this physically and nentally
exhausting interrogation, this is in violation of Leyra v. Denno,
U S. 556 (1954) and Walls v. State, 580 So. 2d 131 (Fla. 1991).
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Armed wi th information regardi ng M. Johnson's susceptibilities,
acquired fromthe psychiatric police agent andthegirlfriend, the
police exploited his sinplistic personality andreligious beliefs. M.
Johnson asked i f Fl ori da was a deat h penalty state, an obvi ous request
for |l egal advice. Detective Soules testified that:

| said to himthat | thought he was in rea
troubl e and that | asked himif he believed in
God. And he said, he did. And | told himl
t hought he was i n enough troubl e he better becone
honest with hinself and with his Creator, because
if he had commtted these and if they were
proven, with the concern he expressedtone, if
he was to be put to death, he was i n troubl e at
t hat point.
(R 396). See also (R 404-05).

M. Johnson was schedul ed for arrai gnnent i n court and appoi nt nent
of counsel on the norning of January 7, 1980. As soon as 25 ni nutes
after M. Johnson's arrest, the policein Oregon knewthat the gun t hey
recovered fromM . Johnson's car possibly matched t he gun stol en from
Florida.* The police were not surprised by M. Johnson's statenents but
i nstead coerced and del i berately elicited the statements. The O egon

police continuallyinterrogated M. Johnson i ncl udi ng post poni ng M.

41/ 5/ 80 2250 hours

Wt ness, Janoe (Jefferson County Sheriff's Departnent), processed
def endant's vehicle in Madras, Oregon. W tness, Janoe's statenent
i ndi cates that he obtained a .38 caliber revolver, Iver Johnson
serial nunber J04793, fromthe front seat of a vehicle driver by
def endant, Johnson, and occupied by Patricia Sweeney and Edith
Kasper. All three were arrested In Madras, Oregon.

Note: Iver Johnson, .38 caliber revolver, serial number J04793, was
entered into NNC.1.C. as possibly stolen fromvictim Dodson

Orange County Police report, supplenental investigation dated 15 May
80, reported by D. A Nazarchuk.
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Johnson' s court appearance in order to continue the interrogation of
M. Johnson wi thout the benefit of counsel. This was an
unconstitutional delay in M. Johnson's right to an appearance before
the court, and in violationof M. Johnson's sixth anendnent rightsin
t he face of a State apparatus gearing up for prosecution. In addition,
thisis aviolationof Fla. R Crim P. 3.130, which entitled M.
Johnsonto afirst appearance before a court within 24 hours of his
arrest. M. Johnson's inpaired nmental state, the i nproper
interrogation techniques utilized by the police, and i nconpl eteM randa
war ni ngs, required a suppressi on of M. Johnson's statenent obtainedin
violation of his fifth amendnment right toremainsilent. M. Johnson
had the right to the appointnent of and consultation with counsel.
M . Johnson i nvoked his rights by refusingto respondto police
initiatedinterrogationfor thefirst thirty-nine hours. M. Johnson

"provi ded at | east an equi vocal or anbi guous i ndication that [ he]

wi shedtoremainsilent.” Jacobs v. Singletary, 952 F. 2d 1282 (11th
Cir. 1992). Lawenforcenent of ficers shoul d have ceased all police-

initiatedinterrogation. Jacobs; Del ap v. Dugger, 890 F. 2d 285 (11th

Gr. 1989), cert. denied, 110 S. . 2628 (1990); Li ght bourne v. Dugger,

829 F. 2d 1012 (11th Cir. 1987); Moore v. Dugger, 856 F. 2d 129 (11th

Cir. 1988). Moreover, his refusal to wai ve M randa constituted an

unanbi guous assertion of his right to counsel whi ch was vi ol at ed by re-

initiation of interrogation. Edwards v. Arizona, 451 U. S. 477 (1981).
The record is clear that after M. Johnson was arrested and
advi sed of his M randa warnings that he chosetoremin silent and

i nvoke his rights. However, the policeignored his refusal to nake a
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statenment and | aunched a | engthy, sophisticated and ultinmately
successful interrogation. Infact, just prior to M. Johnson's first
full statenment, Police Oficer Richard Montee had to | eave the roomto
del ay M. Johnson bei ng t aken for arrai gnnent. The Jefferson County
Sheriff's Ofice had arrived at thecity jail and Oficer Montee sent
themaway (P. 350). M. Johnson's exercise of his constitutional
ri ghts was not "scrupul ously honored,” and use of the statenents
agai nst himviolated the fifth, sixth, and fourteenth anendnents. See

M chigan v. Moseley, 423 U.S. 96 (1975); Edwards v. Arizona, 451 U. S,

477 (1981); Mnnick v. Mssissippi, 11 S.Ct. 486 (1990).° Even after

the policerealized M. Johnson di d not want to speak, they conti nued
toinitiate contact with M. Johnson while M. Johnson was i n cust ody
inviolation of Edwards. M. Johnson's will was overborne, and hi s

statenents were not voluntary. Arizonayv. Fulnm nante, 111 S. Q. 1246

(1991).

In 1986, trial counsel testifiedthat the Oregon police agreedto
facilitate M. Johnson's narri age to Pat Sweeney as part of the efforts
to get a confession:

A ...l remenber Pat Sweeney had been tol d
by M. Johnson of the nmurders in Ol ando. And
t he Def endant, for whatever reasons, wantedto
marry Pat Sweeney, and there was sonme type of
goi ngs on regarding whether they could get
married, or not.

To the extent that the State argues that this i ssue was not
fully litigated, counsel was ineffective due to an inexcusable
i gnorance of the |aw or an unreasonable failure to conduct even the
nost rudi nentary research and investigation. O course, no "tactic"
or "strategy" can be ascribed to attorney conduct which is based on
ignorance or a failure to investigate and prepare. See Kimelnmn v.

Morrison, 477 U.S. 365 (1986).
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Q Do you have any personal know edge
about whet her the police there hel ped t hemget
married, put the marriage on for thenf

A Personal know edge?

Q Yes.

A Bei ng defined as what ?

Q | f sonmebody told you.

A Yes, sir.

Q From t here, who woul d know?
A Yes, sir.

Q Who was that?

A | can't renmenber his nane. | didn't
get the depositions with my file. So |l don't
have very good recol | ecti on of what was sai d on
t he depositions out in Prineville. The chief of
pol i ce out there, the forner FBI agent, whatever
hi s name was.

Q You talked with that person?
A Yes, sir.

Q And he said, "W hel ped them get
married?"

A He said Terry wanted to get narried
real badly and they didn't usually do that., but
t hey nade an exception in his case, is what |
recall .

(P. 259-60) (enphasis added). See (R 382).

The romance culmnated in marriage, celebrated by all,
post - confession. The sheriff's wi fe hel ped Ms. Sweeney pi ck out her
weddi ng dress, a deputy perforned the cerenony, and the court provided
a courtroomfor the couple, all of which was preserved i n phot ographs

i ntroduced i nthe post-conviction proceeding. Policeinterrogators
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Pet erson and Mont ee wi t nessed the marri age |li cense (P. 1212-17). The
police who testifiedat M. Johnson's suppression hearing repeatedly
swor e t hat t hey knew not hi ng about any connecti on bet ween M. Johnson
and this case until around 11: 00 a. m on January 7, 1980, when t hey
receivedan N.C.1.C. report fromFl ori da about a pi stol connectedto
M. Johnson. However, according to St. Joseph, M chigan, police
records, this was patently untrue. The report reveals:

REPORT: 7 P.M Monday, January 6th, 1980 At
this time the undersi gned detectives, Cooper and
Soucek, nade t el ephone contact with Lt. Robert
Peterson at the Jefferson County Sheriff's
Departnent i n Oegaon [sic]. As indicated above
in Oficer Kebschull's report, Lt. Peterson
advi sed that the above subjects, Johnson and
Sweeney, were being held for the arnmed robbery of
a service station and t he attenpted nurder of
police of ficer. Bond on Johnson set at 750, 000
dol | ars.

Apparently Sweeney broke down and vol unt eer ed
their inplicationin at | east 14 and as many as
20 robberies between Florida and Oregon, to
i nclude California. It further included a
robbery near Orl ando, Florida, inwhich Johnson
allegedly killed two persons.

Lt. Peterson advised that both Terrell and
Sweeney had adnitted t hat Johnson had r obbed a
beauty shop in St. Joseph, M chigan, and whil e do
so, ashot was fired, further that they werein
possessi on of a master charge card of Valerie
KCOLBERG, one of t he beauty shop victins, and had
used that card through I ndiana, Illinois, Utah
and California. At this point it was verified
that no injuries were nade at the beauty shop
robbery.

VEAPON: Lt. Peterson reports the weapon
confiscated fromJohnsonis a | VER- JOHNSON, 38
special with 2" barrel, black incolor. He has
nade a determ nation thi s weapon was previ ously
stolen in Florida.

(P. 1222) (enphasi s added). Obviously, the testinony presented at the
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suppressi on hearing was fal se.

At the suppression hearingthe officerstestifiedthat they did
not know about the connectionw th the Florida nmurder until the next
day at 11:00 a.m, January 7, 1980. By delaying M. Johnson's
schedul ed arrai gnnent, the police were abletoinitiate yet another
i nterrogation without the benefit of counsel. Still, M. Johnson said
he di d not want to nmake a st atenent because he feared t he deat h penal ty
inFlorida, and t hat he woul d be "put to death for these crinmesif he
admttedtothen (R 395). It was only after approxi mately 39 hours
of maintaining hisright tosilence and six different i nteractions that
the police were finally ableto break M. Johnson"s will and obtain a
conf essi on.

The inquiry into the validity of a waiver has two distinct

di mensions as illustrated in Moran v. Burbine, 475 U. S. 412, 421

(1986). First, the relinquishment of the right nust have been
voluntary inthe sensethat it was the product of afree and del i berate

choi ce rather thanintim dation, coercion or deception. Second, the

wai ver nust have been made with a full awar eness bot h of t he nat ure of

the right bei ng abandoned and t he consequences of the decisionto

abandonit. Burbine, 475 U.S. at 421. Onlyif the"totality of the

ci rcumst ances surroundi ngtheinterrogation" reveal both an uncoerced

choice andthe requisite |l evel of conprehensi on may a court properly

concl ude t hat the Mranda ri ghts have been wai ved. Burbine, 475 U. S.

at 421 (citationonmtted); see Edwards, 451 U. S. at 482 (i nquiry has

two distinct dinensions). Inparticular, "[t]he determ nation of

whet her there has been anintelligent waiver . . . nust depend in each
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case, uponthe particular facts and ci rcunstances surroundi ng t hat
case, including the background, experience, and conduct of the

accused." Johnson v. Zerbst, 304 U. S. 458, 464 (1938); see Mranda v.

Ari zona, 384 U.S. 436, 475 (1966) (appl yi ngJohnson v. Zerbst standard

to wai ver of Mranda rights). The accused's nental state is the
critical factor. Wen eval uated by Dr. d ennon, the doctor coul d not
concl ude, given the facts, that M. Johnson had the ability to
conprehend or knowi ngly wai ve his rights at the time approximate to the
of fense (P. 180-81).

Thereis noindicationthat M. Johnsoninitiated conversation
withthe police. Thus, evenif M. Johnson coul d sai dto have wai ved
his Fifth Amendnent right to silence, it cannot be said that M.
Johnson initiated conversation. Since the police never waited "a
significant period of tine" between continuingtheinterrogation of M.
Johnson, M. Johnson's constitutional rights were viol ated. Jacobs;
Del ap.

Mor eover, M. Johnsonin fact indicated adesiretoinvoke his
right tosilence and hisright todirect that questioning cease. In
M randa, the United States Suprene Court decl ared "Once war ni ngs have
been given, the subsequent procedureis clear. If the individual

indicates in any manner, at any time prior to or during questi oni ng,

that he wishes toremainsilent, theinterrogation nust cease." 384

U S. at 473-74 (enphasis added). This ruling was reaffirmed inEdwards
v. Arizona, 451 U. S. at 482, andin Mchiganv. Mdsley, 423 U.S. 96

(1975). See Owen v. Alabama, 849 F.2d 536 (11th Cir. 1988);

Christopher v. Florida, 824 F.2d 836 (11th Cir. 1987).
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I n addi tionto not understanding or rationally waiving the rights

that were read to M. Johnson by Sheriff Montee, see Mranda, M.

Johnson was never properly informed of hisrights at all. The State
never established that M. Johnson had been sufficiently advi sed of his

right tocounsel. Infact, Chief Monteenever advised M. Johnson t hat

he coul d stop the questioning at any ti ne and an attorney woul d be
appointed (R 373-75).

Afull recitation of an accused's ri ghts nust be conveyed by t he
police. Failureto do sonmay result inthe inadm ssibility of any
subsequent statenments. The Fl ori da Suprene Court has spoken directly
to this issue:

We hold that the failureto advise a personin
custody of the right to appointed counsel if
i ndigent renders the custodial statenents
i nadm ssibleinthe prosecution's case-in- chief
and Caso's statenent in the present case was
i nproperly adm tted.

Casov. State, 524 So. 2d 422, 425 (Fla.), cert. denied, 488 U.S. 870

(1988). Herethe constitutional error is evenclearer: M. Johnson
was i n custody, but he was not advi sed that he had aright to stop the
i nterrogati on and have appoi nt ed counsel if he coul d not af ford one.
Moreover, it isthe State's burden to establish that adequate M randa
war ni ngs were given. Here, the State's witness adm tted that he never
advi sed M. Johnson of his right to stop the questioning and request
appoi nted counsel . Caso establishes that i nproper and i nadequat e

M randa war ni ngs were giveninthis case. See Duckworth v. Eagan, 109

S. Ct. 2875 (1989).

The El eventh Circuit affirmed the inportance of the "rigid
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prophyl actic rul e" that upon any request for counsel, whether it is
explicit or equivocal, any interrogation shouldinmedi ately cease.

Towne v. Dugger, 899 F. 2d 1104, 1106 (11th Cir. 1990). Further, a

court nmust "give a broad, rather than a narrowinterpretationto a
def endant' s request for counsel.” Towne, 899 F. 2d at 1106 (citation
omtted). M. Johnson was never properly instructed onhisright to
counsel and shoul d not be puni shed due to a def ecti ve Mranda war ni ng.

In Mranda v. Arizona, 384 U. S. 436 (1966), the United States

Suprenme Court decl ared "Once war ni ngs have been gi ven, t he subsequent

procedureis clear. If theindividual indicates in any manner, at any

time prior to or during questioning, that he w shestorenainsilent,

the interrogationnust cease.” 384 U. S. at 473-74 (enphasi s added).

This ruling was reaffirmed in Edwards, 451 U S. at 482.
Certainly refusingtotalk for thirty nine hours indicates a
desiretoremainsilent. Mreover, M. Johnson had refused to wai ve
any rights. And even t hough t he exact nunmber of m nutes necessary to
constitute an invocation of the right of silence may be an open

question (cf. Smthv. Illinois, 469 U.S. 91 (1984)), certainly it

t akes consi derably |l ess than thirty nine hours of silenceto convey the
desire not to talk.
Furthernore, inorder to be adm ssi bl e an accused' s statenents to
| aw enf orcenent of fi cers nust have been voluntarily given. |nSpanov.
New York, 360 U.S. 315 (1959), the United States Suprene Court hel d:
We conclude that petitioner's will was
overborne by official pressure, fatigue and
synpat hy fal sely aroused after consi dering all

the factsintheir post-indictnent setting. Here
a grand jury had al ready found sufficient cause
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torequire petitioner tofacetrial onacharge
of first-degree nmurder, and the police had an
eyewi t ness to t he shooting. The police were not
thereforenerely trying to solve acrine, or even
to absol ve a suspect. [citations] They were
rather concerned primarily with securing a
statenment from defendant on which they could
convict him The undeviating intent of the
of ficers to extract a confession frompetitioner
is therefore patent. When such an intent is
shown, this Court has held that the confession
obt ai ned nust be exami ned wth t he nost caref ul
scrutiny, and has reversed a convictiononfacts
| ess conpelling than these.

360 U.S. at 323-24.

The statenents that the police were ultimately able to obtainfrom
M . Johnson resulted frompsychol ogi cal coercion, the authorities'
willingnesstoarrange his marriageto his girlfriend, and repeat ed
unl awful re-initiationsof interrogation after an unanbi guous r ef usal
to wai ve. M. Johnson's subsequent statenents were not voluntary.

Arizonav. Ful minante. Certainly M. Johnson's prol onged refusal to

wai ve evi denced hi s desire to maintainhis silence, but hisw Il was
over bor ne.

M. Johnson's confession occurred imedi ately after his religious
bel i ef s were probed by O ficer Soul es (R 394, 395, 404, 405). He was
interrogated on the heels of alengthy "psychiatric exan nation”
adm ni stered at the instruction of thelocal district attorney handling

t he case. The police knew all of this when they mani pul ated M.

Johnson to tal k by appealingto hisreligious beliefs. Rhode lslandv.
I nnis, 446 U. S. 291 (1980), woul d consi der this factor in determ ning
the constitutionality of M. Johnson's statenent:

Any knowl edge t he pol i ce nay have had concer ni ng
t he unusual susceptibility of a defendant to a
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particular form of persuasion mght be an
i mportant factor in determ ning whether the
police should have known that their words or
actions were reasonably likely to elicit an
incrimnating response fromthe suspect.

Innis, 446 U. S. at 302n.8. It is well-establishedthat aninvoluntary
confession may result from psychol ogical, as well as physical,

coercion. See, e.qg., Blackburnv. A abama, 361 U. S. 199, 206 (1960) ("A

nunber of cases have denonstrated, if denonstrati on were needed, that
the efficiency of the rack and t he t hunbscrew can be mat ched, gi ven the
proper subject, by nore sophi sticat ed nodes of persuasion."); Spano v.

New Yor k, 360 U. S. 315 (1959); Fikes v. Al abama, 352 U. S. 191 (1957);

Leyra v. Denno, 347 U. S. 556 (1954); Watts v. Indiana, 338 U. S. 49

(1949). Inparticular, theuseof religiousinfluencetoextract a

confession is coercive. See Brewer v. Wllians, 430 U S. 387 (

The | ower court summarily denied this clai mw thout an evidentiary
hearing on two counts. First, the court said that M. Johnson was
present when he refused to signthe card and t herefore, counsel shoul d
have known about it at thetime of trial. Thelower court saidthis
was not new y-di scover ed evi dence because M. Johnson was personal |y
aware of hisinitial refusal and all circunstances attendant to his
i nterrogation.

M . Johnson raised this as aBrady vi ol ati on and argued t hat t he
State failedto di scl ose excul patory or favorabl e evi dence t o which M.
Johnson was entitl ed. The State is required to disclose to the
def ense evi dence "that is both favorabl e to the accused and “nmat eri al

either toguilt or punishrment.” United States v. Bagl ey, 473 U. S. 667,

674 (1985), quoting Brady v. Maryl and, 373 U.S. 83, 87 (1963). The
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State's obligation under Brady does not end because the client should
have notified his counsel of facts of the case, assum ng he knewt hem
A def endant' s obl i gati on under Brady has no beari ng on what the State's
obligationis. The State cannot shirk its responsibility under Brady
by suggesting that it was M. Johnson' s responsibility to renenber each
and every time the State attenpted t o questi on himin violationof his
constitutional rights. Nor is M. Johnson expected to know t he
si gni fi cance of the nunmerous M randa wai vers he gave. The | ower court
failedto address this claimby failing to use the proper anal ysi s
under Brady. The Brady i nfornmati on here was material and went directly
to M. Johnson's subsequent waiver of his Mranda rights.

The | ower court erroneously found that the i nformati on about M.
Johnson' s refusal to signwas suppliedto the defense during the nornal
course of discovery andthat if it was not provi ded, M. Johnson coul d
have obtained it through a si npl e public records request. (M 287).

The | ower court failed to address the fact that M. Johnson did
preci sely that. He nmade public records requests since 1992, yet was

never provided with al egi bl e copy of his "refusal to sign" M randa
carduntil after the deposition of the Orange CQunty Sheriff's O fice
records custodi an i n Sept enber 1997, nore t han seventeen (17) years
after histrial. Thelower court submtted as evi dence that the card
had been provided to trial counsel a June 3, 1980 letter to M.
Johnson' s attorney fromAssi stant State Attorney Bruce H nshel wood t hat
refers toa "Mranda card". (M 314). The lower court failed to

address the fact that there were nunerous M randa cards noted in

testinmony in 1980 and 1986 and that it i s conpletely unclear which
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M randa card M. H nshel wood was referringtoinhisletter. Thereis
sinmply no credi bl e evi dence that the card was ever turned over, and a
careful reviewof the transcripts of the 1980 suppressi on hearing and
t he 1986 evi denti ary hearing bear that out. During theHuff hearing,
t he St ate was asked how many M r anda cards exi stedinthis case. (M
86). The State Attorney was unabl e to say, and offered to agai n revi ew
the file regardi ng the nunber of Mranda cards. (M 96). It was only
after the Huff hearing whenthe Staterevieweditsfilesthat it found
two additional Mranda cards involving M. Johnson. This was
documentedinaletter fromAssistant State Attorney Lerner to Judge
M hok on May 8, 1999. (M 250-260). M. Johnson's "refusal to sign"
M randa card was only made avai |l abl e to t he defense i n 1997. For the
| ower court torulethat M. Johnson had access to the M randa card,
when it was uncl ear which M randa card the June 3, 1980 | etter was
referring to is disingenuous at best.

The Hi nshel wood | etter and t he addi ti onal docunentati on supplied
on May 8, 1999 still fail to explainwhichMranda card the docunents
werereferringtosincethere was nore than one. The fact that the
| ower court reliedonthe H nshel wood | etter that has no beari ng onthe
correct Mranda card shows that M. Johnson is entitled to an
evidentiary hearing on this claim These are facts that are in
di spute. M. Johnsonisentitledtoanevidentiary if therecords and
files do not showthat M. Johnsonis entitledtonorelief. See, Fla.

R Crim P. 3.850; Lenonv. State, 498 So. 2d 923 (Fl a. 1986). Because

the files and records do not showt hat counsel for M. Johnson ever had

the "refusal to sign" Mranda card prior to 1997, M. Johnson is
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entitled to an evidentiary hearing on this claim

The | ower court erroneously heldthat this case woul d have been no
di fferent had counsel been aware that M. Johnson's rights were
violated. That isclearly wong. The lower court citedto the parti al
excerpts fromthe transcript of the hearing onthe Motionto Suppress
that thetrial court attachedtoits order. (M 315-354). The Mdtion
to Suppress fails to give any indication that M. Johnson was
i nterrogated on January 6, 1980 and refused to sign aM randa card,
t hereby i nvoking his right toremainsilent and his right to counsel.
I nthe summary deni al order, the lower court reliedontestinony from
Pi neville, Oregon Chief of Police Ri chard Mont ee who sai dthat M.
Johnson was advi sed of hisMranda rights at 3: 55 p.m on January 6,
1980 and signed a Mranda card. However, there is no nmention
what soever during the Motionto Suppress that M. Johnson ever refused
to signaMranda card. As already noted, what al sois absent inthe
Moti on to Suppress i s any questions fromtrial counsel to police about
the "refusedto sign” Mranda card. It is obviousthat trial counsel
was not made aware of this "refusal to sign" card, a clear violation of
Brady.

Q her than theM randa card, several other docunents were provi dedto
post convi cti on counsel for M. Johnson in 1997 by t he Orange County
Sheriff that had never been provi ded. One was a handwitten note that
was previ ously unreadabl e t hat was contai ned i nthe docunent |isted by
t he St ate as docunent "H'. That docunent was providedto M. Johnson
for thefirst timeinreadable formin Septenber 1997. It provided an

addi ti onal exanpl e, not previously pl ead, of excul patory i nformati on
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t hat was not turned over. The notereads "Ms. Coff - Lola's Bar white
pi ckup truck parked next to property - 2 nenin truck woman out si de
truck all white 886-6732 she said she m ght be ableto IDgirl not
men. "

Inthe handwitten notes are references totwo different w t nesses
who saw an egg shell colored truck, simlar tothe one connectedto M.
Johnson at trial, withtwowhitenmalesinit. At notinmewasthejury
awar e that | aw enforcenment suspected the invol venent of a second
i ndividual. This information was either never disclosedto trial
counsel or counsel was i neffective for failureto investigate the
possi bl e i nvol venent i n a second person. One witness reportedly saw
thetruck wwthtwo whitenmalesinit, |eavingthe parking!lot of Lola's
Tavern. The records fail to reveal the outcone of the Sheriff's
investigationintotheidentity of that second individual. Police
reportsinfact fail tonmentionthat this wi tness had stated that she
saw two persons | eaving the scene. On the contrary, the reports
i ndi cate that she saw an of f white canper pick-up truck | eave the
par ki ng | ot of the Tavern but coul d provi de no other information.
Anot her witness, Terry Smth, statedthat between 4:15 and 4: 45 p. m on
Decenber 4, 1979, she sawa white pick-uptruck withtwonmalesinit,
one wearing a ski cap, |l eaving the area of Ondick road at arapidrate
of speed. This witness corroborated that a second i ndi vi dual was
connected to the vehiclereportedly seenleavingthe scene at Lola's
bar .

The | ower court deniedrelief inits order statingthat "it is

cl ear that Defendant has failedto showprejudiceor materialityin
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regard to this claim Even assum ng counsel was unaware of this
information, the nere fact that | awenforcenent may at one ti me have
i nvestigated a co-suspect falls well short of establishing areasonable
probability that the outcome of Defendant's case woul d have been
different.” (M 286). The lower court failedto consider that the
inability of trial counsel to use this potentially excul patory
information at trial before the jury nust be factored into the
cunul ative anal ysis that is required where all the newevi dence nust be
factored into the consi deration of postconvictionclainsalongwththe
vol um nous records and files in M. Johnson's past proceedi ngs.
Orange County | aw enf orcenment agenci es al so di scl osed evi dence
t hat Charl es Hi nes, the patron of the bar, was, inthe opinionof his
former girlfriend, the type of person who she believed woul d resi st a
robbery attenpt. This evidence directly corroborates M. Johnson's
versi on of events that he never intended to harmH nesor Dodson, but
was provoked when one of the nen started to get up and grab hi mand
that it was only then that he started shooting. During the Huff
hearing, counsel for the state conceded that the "belligerent” behavi or
by one of the victins was "probably an expl anation for why the verdi cts
canme back as they did with the disparity between the death -- the
guilty as charged for the one victi mand a | esser of fense for the ot her
victimis that thejury was i npressed by and pretty nuch accept ed what
t he def endant sai d happened insidethe bar.” (M 83). Yet thevictim
killed by multiple shots was not the victimfor whose nurder M.
Johnson was sentenced to death. The lower court also failed to

consider the effect that thegirlfriend s potential testinony would
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have had on t he sentencing court's eval uati on of t he aggravati ng and
mtigating factors. The court found five (5) aggravating factors,
i ncl udi ng under a sentence of i nprisonnment, prior violent felony,
engaged i n t he conm ssi on of a robbery (conbi ned wi th pecuni ary gain),
avoi di ng arrest, and col d, cruel and preneditated. (R 545-47). The
girlfriend s potential as aw tness concerni ng t he avoi di ng arrest and

ccp aggravators was i gnored inthelower court's sunmary deni al order.

I nthe order denying postconvictionrelief thetrial court found

t hat :

While this evidence nmmy have supported
Def endant’'s theory of defense, it does not
constitute "new y di scovered evi dence" under rul e
3.850. The type of newy di scovered evi dence
contenpl ated by rul e 3.850 i s t hat whi ch woul d
probably resuly inacquital uponretrial. See
Mel endez v. State, 718 So.2d 746 (Fla. 1988).
The victims girlfriends's |ay opinion, even
assumng it would have been adm ssi ble, can
hardl y be deenmed excul patory to t he extent t hat
it produce acquital on retrial.

(M 286). Certainlyinthis case wherethis Court has heldthat the
jury recommendati on was for death by t he narrowest of nmargins, seven
(7) tofive (5), any additi onal evidence that woul d have weakened or
renoved aggravati ng factors nust be considered in the sentencing
cal cul us.

Evi dence whi ch supported the theory of defense at trial, such as
t he evi dence of victi mH nes' reputation for aggressi ve behavi or, was
excul patory evi dence which the State was obligated to di scl ose. Arango
v. State, 467 So. 2d 692 (Fla. 1985); United States v. Spagnoul o, 960

F.2d 995 (11th Cir. 1992); cf. MIls v. Singletary, 63 F. 3d 999, 1019
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(11th Cir. 1993). To the extent that trial counsel should have
di scovered the excul patory evidence, counsel's performnce was

deficient. See Provenzano v. State, 616 So. 2d 428 (Fla. 1993). The

burden of disclosing excul patory evidence rests with both the
prosecution as well as |l awenforcenment. Kyles, 115S. Ct. at 1565.
The state bears the "affirmati ve duty to di scl ose evi dence favorable to
a defendant.” 1d. The burden of investigating and presenting

excul patory evidence rests with defense counsel. Strickland v.

Washi ngton. M. Johnsonis preparedto establishthat either the State
wi t hhel d mat eri al excul patory evi dence whi ch supported his theory of
defense i nformati on that was significant inboththe guilt and penalty
phases of his capital trial, or that trial counsel failed to
i nvestigate, di scover, and present this evidence. Either way, M.
Johnson was depri ved of a constitutionally adequate adversarial testing
at the guilt phase and/or the penalty phase of his trial.
Inadditiontothe facts pl ed above, the | ower court shoul d not
have adopted the State's positionthat M. Johnson's good conduct as a
death row i nmate has "no bearing on...any...issue cognizabl e on
postconvictionrelief.” (M 290). Thetrial court shoul d have t aken
into account that M. Johnson has now been incarcerated under a
sent ence of death in the Fl ori da Departnment of Corrections for nineteen
(19) years and seven nont hs and has, as of the | ast date for which
counsel has been provi ded DOCrecords, only four i nmate di sciplinary

actions. See Skipper v. South Carolina, 476 U.S. 1 (1986)(The

excl usion of testinony froma capital sentencing hearing that a

pri soner has adj usted wel | to confi nenent during incarceration violates
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that prisoner'sright topresent all rel evant evidenceinmtigation).
Counsel respectfully submts that the nowsober and deeply religi ous
M. Johnson, a wel |l behaved death rowi nmate, is not the sane man who
was sentenced t o death in 1980. Skipper evi dence woul d be heard at an
evidentiary hearing or resentencing proceeding. The court who
sentenced M. Johnson to death of fered a personal opini on about his
case shortly before sentencing himto death:

M . Johnson, the Court's only goi ng to nake one

personal remark this norning. Andthat is, from

what | know of you and your conduct in the past;

and per haps maybe not all of it is your fault,

but it certainly exenplifiesto ne everything or

the maj or things that's wwong with our soci ety

today. And the reason for the highcrinerate

and t he vi ci ousness of the crines that are bei ng

commttedinthiscountry. AndI'mtal ki ng about

t he breakdown of your famly wunit. The

al cohol i smand drug abuse whi ch was present in

your life, theinability of our nental health

syst ens and our al cohol rehabilitation prograns

to deliver successfully the assistance in

rehabilitation of the persons that have this

need. Andit's this Court's opinionthat your

life certainly exenplifies that.

(R 544). This fromthe sane court which foundno statutory mtigation
in M. Johnson's case. Surelythe fact that intheinterveningtwenty
(20) years of incarceration M. Johnson has been a good death row
prisoner i s deserving of consi deration as one of a cunul ative set of
factorsrequiring an evidentiary hearingandrelief fromhis death
sent ence.

To conprehend the effect on M. Johnson's trial that the
previ ously unknown evi dence pl ed in his 3.850 noti on here woul d have
had, this Court nust exam ne the State's case at trial in 1980, the

evi dence proffered by M. Johnson in his prior 1986 Rule 3.850
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proceedi ngs, and t he previ ously unknown evi dence pl ed here. Swafford
v. State, 679 So. 2d 736, 739 (Fla. 1996). Failure to do so woul d be
to deny M. Johnson the appellate review due himat this |ate date:

We do find some nerit in the State's argunent
t hat much of this evidence does not neet the test
for new y di scovered evi dence. New y di scover ed
evi dence i s evi dence t hat nmust have been unknown
by thetrial court, by the party, or by counsel
at thetineof trial, andit nust appear that the
def endant of hi s counsel coul d not have known of
t he evi dence by the use of diligence. Jones v.
State, 591 So. 2d 911, 916 (Fla. 1991). For a
def endant to obtain relief based on newy
di scover ed evi dence, the evidence nust be of such
a nature that it would probably produce an
acquittal onretrial. 1d. at 915. In the face
of due diligence onthe part of Qunsbhy's counsel,
it appears that at | east sone of the evidence
presented at the rule 3.850 hearing was
di scoverabl e through diligence at the ti me of
trial. To the extent, however, that Gunsby's
counsel failedto discover this evidence, we find
that his performance was deficient under the
first prong of the test for ineffective
assi stance of counsel as set forthinStrickl and
v. Washi ngton, 466 U. S. 668, 104 S. Ct. 2052, 80
L. Ed. 2d 674 (1984)(to establish ineffective
assi stance of counsel, a defendant nust showt hat
(1) counsel perforned outsidethe broad range of
conpetent performance and (2) the deficient
per f ormance was so seri ous t hat t he def endant was
deprived of afair trial). The second prong of
Strickland poses the nore difficult question of
whet her counsel ' s defi ci ent perfornmance, standing
al one, deprived Gunsby of a fair trial.
Nevert hel ess, when we consi der the cumul ative
effect of the testinony presented at the rule
3.850 hearing and the adm tted Brady vi ol ati ons
on the part of the State, we are conpelled to
find, under the unique circunstances of this
case, that confidence inthe outcone of Gunshy's
original trial has been underm ned and that a
reasonabl e probability exists of a different
outcome. Cf. Cherry v. State, 659 So. 2d 1069
(Fla. 1995) (cunul ative effect of numerous errors
in counsel's performance my constitute
prejudice); Harvey v. Dugger, 656 So. 2d 1253
(Fla. 1995) (sane). Consequently, we findthat we
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nmust reverse the trial judge's order denying
Gunsby's notion to vacate his conviction.

State v. @Qunsby, 670 So. 2d 920, 923-924 (Fla. 1996). By exam ning al |

t he evi dence M. Johnson has presented t hrough di rect evi dence, cross-
exam nati on and prof fer throughout his capital proceedi ngs, this Court
wi Il findthat the previously unknown evi dence, in conjunctionw ththe
evi dence i ntroduced in M. Johnson's first Rul e 3.850 noti on and t he
evi dence introduced at trial, would probably have produced an
acquittal, or at the very | east, a sentence of | ess than death. See

Swaf f ord.

ARGUMENT | |

ACCESS TO THE FI LES AND RECORDS PERTAI Nl NG TO THE
JURORS I N MR JOHNSON S CASE | N THE POSSESSI ON OF
CERTAI N STATE AGENCI ES AND JUDI CI AL ENTI TI ES WAS
W THHELD | N VI OLATI ON OF CHAPTER 119, FLORI DA
STATUTES, FLCR DA RULE CF JUDI G AL ADM NI STRATI ON
2. 051, FLORI DA RULE OF CR M NAL PROCEDURE 3. 852,

THE SI XTH, ElI GHTH AND FOURTEENTH AMENDVENTS TO
THE UNI TED STATES CONSTI TUTION AND THE
CORRESPONDI NG PROVISIONS OF THE FLORI DA
CONSTI TUTI ON.

M . Johnson sought public records fromthree government entities
as a prisoner whose convi ction and sent ence of deat h has becone fi nal
ondirect reviewis generally entitledtocrimnal investigative public

records as provided in Chapter 119. See Andersonyv. State, 627 So. 2d

1170 (Fl a. 1993); Muehl eman v. Dugger, 623 So. 2d 480 (Fla. 1993);

Walton v. Dugger, 621 So. 2d 1357 (Fla. 1993); State v. Kokal, 562 So.

2d 324 (Fl a. 1990); Provenzano v. Dugger, 561 So. 2d 541 (Fl a. 1990).
See al so Mendyk v. State, 592 So. 2d 1076 (Fl a. 1992). Wen agenci es

fail toconply with public records requests, an evidentiary hearingis
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required. Ventura v. State, 673 So. 2d 479 (Fla. 1996).

I nthe order denying a hearingonthis claim thelower court nade
much of the fact that the requests for publicrecordsrelatedtothe
jurors were fil ed on Decenber 31, 1998, "Three days after a status
heari ng was hel d at whi ch def ense counsel expressly representedtothe
Court that there woul d be no nore public records requests..."” (M 283-
84). Areviewof therecord reveals that Ms. | zakowi tz, whose | aw
office is and was | ocated in Tanpa, appeared for M. Johnson on
Decenber 28, 1998 at the hearingin Ol ando. The transcript reveals
that Ms. I zakowitz's representationtothetrial court was "I believe
we' re done with the publicrecords, ny understanding fromtal kingto
the prior attorney on this case.” (M 46). This was her first
appearance after taking over the case fromprior counsel Martin
McCl ai n.

On the date of the hearing, Decenber 28, three fornal requests for
public records, one each directed at FDLE, the State Attorney and t he
Orange County A erk and all regardingthe jurors in M. Johnson's case,
had al ready been prepared and si gned by t he second chair attorney on
M. Johnson's case who was based in M anm . These requests were pre-
dat ed for mai |l i ng on Decenber 29, 1999, the day after the hearing, and
were mail ed as part of a massive nmailing operation that included
i dentical requests for nost of the clients in the CCRC-South M ami
office. All the requests had been prepared well in advance of the
bat ch mai | i ng dat es of Decenber 28-30, 1998, soastoconply withthe
90 day time period fromOQOctober 1, 1998 avai |l abl e for suppl enent al

public records requests under Rule 3.852(h)(2). This tinme period came
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into being following thelifting of tolling of the public records
process in M. Johnson's case and ot her cases, whi ch had been i n eff ect
per the prior order of this Court but that tollingwas |ifted per the

ternms of emergency Fla. R Oim P. 3.852. See Anendnents to Florida

Rul es of Crim nal Procedure-Rul e 3.852 Capital PostconvictionPublic

Recor ds Production) and Rule 3.993 (Rel ated Forns), 23 Fla. L. Weekly

S478 (Fla. Sept. 18, 1998).

For that reason, all the requests had to go out within 90 days of
Cct ober 1, or before the end of the year. Wthout the requested
records regarding the jurorsin M. Johnson's case fromthe Fl ori da
Depart nment of Law Enforcenment; the Clerk of the Circuit Court Ninth
Judicial Grcuit; andthe Ofice of the State Attorney, N nth Judici al ,
it was i npossi bl e for counsel to properly prepare a conpl ete Rul e 3. 850
nmotion for M. Johnson regarding jury m sconduct.

M. Johnson required the records requested to preserve M.
Johnson's rights toresearch and di scover any irregularitiesinthe

backgrounds of thejurorsinhis case. See Buenoanov. State, 708 So.

2d 941 (Fla. 1998). See Also Argunent [11. Collateral counsel

bel i eved that the final opportunity to obtain any information regarding
jurors inthe hands of t he agenci es that were sent records denands was
at hand at t he end of Decenber 1998. The responsibility for setting a
heari ng on any objections tothe requests filed by the FDLE, the State
Attorney and the Cerk rested squarely onthe | ower court per the terns
of Rule 3.852(h)(2) asit then existed: "a person or agency may obj ect

t o any request under this subdivision, and the trial court shall hold

a hearing and rul e on t he objectionwthin 30 days after filing of the
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objection.” M. Johnson never received any response or objectionto
the records requests, and atinely notionto conpel was i npossi bl e,
where, as here, thefiling date for the final 3.850 was | ess than
thirty days away upon recei pt. The |l ower court inits order however

overl ooked the | anguage of Rule 3.852.
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ARGUMENT |11

MR. JOHNSON | S DENI ED HI S FI RST, SI XTH, EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON AND | S DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL IN PURSU NG HI'S
POSTCONVI CTI ON REMEDI ES BECAUSE OF THE RULES
PROHI BI TI NG MR JOHNSON' S LAWERS FROM
| NTERVI EW NG JURORS TO DETERM NE | F
CONSTI TUTI ONAL ERROR WAS PRESENT.

The et hi cal rul e that prevents M. Johnson fromi nvestigati ng any
claims of jury m sconduct or raci al bias that may be i nherent inthe
jury's verdict is unconstitutional.

Under the Fifth, Sixth, Ei ghth and Fourteenth Anendnments M.
Johnsonisentitledtoafair trial and sentencing. Hisinabilityto
fully expl ore possi bl e m sconduct and bi ases of the jury prevent him
fromfully showi ng the unfairness of histrial. M sconduct may have
occurred that M. Johnson can only di scover through juror interviews

Cf . Turner v. Louisiana, 379 U. S. 466 (1965); Russ v. State, 95 So. 2d

594 (Fl a. 1957). After allegations of m sconduct in M. Johnson's
original trial proceeding concerning juror voting, thetrial court

al | oned a deposition of only one juror, Fred H Cooper the foreman, by

t hen postconviction counsel in 1986. Per theterns of the order, the
gquestions at deposition were limted to the follow ng queries:

(a) Wasthereaninitial voteastothejury's
recommendati on on the death penalty or life
i mprisonnent ?

(b) What was the vote: howmany jurors voted
for death? |ife recommendati on?

(c) What was the final vote on sentencing?

(M 242-43). The deposition didtake place, on Septenber 25, 1986,

with M. Cooper providing a brief description of the deliberations:
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The votes were taken, probably discussed,
del i berated, went through -- they were -- ny
term nol ogy' s going to be off, but there were two
things. There were the mtigating circunstances,
and | want to say t he aggravated, or a synonym

for it. And went through that very very
carefully, all of these, and kind of totalling it
up. | don't want to make it synonynous to a

scoring, but basicallyit cane dowmmtothat. And
thenit was just sonmething | did, but I had each
juror discuss the things individually, their
t houghts, their i deas, their views to make sure
that, like with any group of people that are
strong i none direction, some strong in anot her.
We really didn't have too nuch of that. But
certainly there were a coupl e of themthat were,
you know, they had gone both ways. So each
person, we had a general discussion, and a vote
was taken. And the vote was six to siXx.

(P. 1229-30) (enphasi s added). Certainly one reasonabl e interpretation
of this statenent is that the jurors sinply counted up aggravati ng
factors and mitigating fators and voted accordi ngly. No opportunity
was ever provided for further juror interviews astotheissue of juror
m sconduct .

Counsel is aware that this Court has held that the deposition of
the foreman in this case was not adm ssi bl e because his testi nony
"essentiallyinhere[d] intheverdict" and evenif it was adm ssi bl e

that it didnot "indicate[] ajury deadlockinthis case.”" Johnson v.

Fl orida, 593 So.2d 206, 210 (Fla. 1992).

Rul e 4-3.5(d)(4), Rules Regulatingthe FloridaBar, isinvalid
because it isinconflict wththe First, Fifth, Sixth, Ei ghth and
Fourteenth Amendnents to the United States Constitution. It
unconstitutional |y burdens t he exerci se of fundanmental constitutional

rights. M. Johnson shoul d have the ability tointerviewthejurorsin
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this case. Yet, the attorneys statutorily mandated to represent him
are prohi bited fromcontactingthem ThefailuretoallowM. Johnson
the abilitytointerviewjurorsis adenial of accesstothe courts of

this state under articlel, section 21 of the Florida Constitution.

Rul e Regul ating the Fl orida Bar 4-3.5(d)(4) is unconstitutional on both
state and federal grounds.

Inthe alternative, shouldthis Court uphold Rul e 4-3.5(d)(4), an
i ndi vi dual whois not restricted by therule fromcontactingjurors
shoul d be appoi nted to assi st M. Johnson. There are social scientists
conducting this research who could assist M. Johnson.

M . Johnson nmust be permttedtointerviewthe jurors who acted
as co-sentencers in his case. M. Johnson nay have constitutional
clains for relief that can only be di scovered t hrough juror interviews.
However, M. Johnson is incarcerated on deathrowand is unableto
conduct such intervi ews. He has been provi ded counsel who are nenbers
of the Florida Bar. Rule 4-3.5(d)(4), Rules Regul ating the Fl orida
Bar, precludes counsel from contacting jurors and conducting an
investigationintoconstitutional clainsthat woul d be di scovered
t hrough interviews.

M. Johnson asks that this Court declarerule 4-3.5(d)(4), Rules
Regul ating the Florida Bar, unconstitutional and allow his | egal
representatives to conduct di screte, anonynous interviews withthe
jurors who sentenced hi mto death. Inthe alternative, M. Johnson
asks that the Court appoint researchers not restricted by Rule 4-
3.5(d)(4) toconduct juror interviews for the purpose of determ ning

whet her overt acts or external i nfluences contributed to his conviction
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and verdi ct of death. Florida Rul e of Professional Responsibility 4-
3.5(d) (4) provides that al awer shall not initiate comrunications or
cause another toinitiate comunicationw th any juror regardingthe
trial. This stricture inpinges upon M. Johnson's right to free
associ ation and free speech. This rule is a prior restraint.
ARGUMENT | V.

NEWY DI SCOVERED EVI DENCE ESTABLI SHES THAT

EXECUTI ON BY ELECTROCUTI ON IS CRUEL AND/ OR

UNUSUAL PUNI SHVENT AND VI OLATES MR. JOHNSON' S

Rl GHTS UNDER THE El GHTH AND FOURTEENTH AVENDIVENTS

OF THE UNI TED STATES CONSTI TUTI ON AND UNDER OF

THE FLORI DA CONSTITUTION AND THAT THE

SUBSTI TUTI ON OF ELECTROCUTI ON W TH LETHAL

| NJECTI ON AS AN ALTERNATI VE | S A HOBSON S CHO CE

The evi dence fromt he judicial el ectrocutions conducted in Florida
in the 1990s denonstrates that the execution of M. Johnson by
el ectrocution woul d constitute cruel and unusual punishrment. (M 200-
12). M. Johnson was sentenced to "be put to death by el ectrocution.”
(R 549).

I nJuly, 1999, the State of Florida executed Allen Davisinthe
el ectric chair. Wen probl ens arose during M. Davis' el ectrocution,

subsequent chal | enges wer e made whi ch this Court decided on the nerits.

See, e.qg. Provenzano v. Moore, 744 So. 2d 413 (Fla. 1999); Bryan v.
Moore, 744 So. 2d 456 (Fla. 1999). Moreover, in January 2000, Fl orida
changed its statute to offer | ethal injection as an optionto the
el ectric chair. The one-year period for M. Johnsonto chall enge the
newl et hal injection statute has not yet passed. M. Johnson requests
an opportunity to amend his Rul e 3. 850 noti on wi th t hose i ssues whi ch

have arisen since his case has been on appeal to this Court.
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M . Johnson al so submts that tothe extent that i nternational
treaties and covenants that have been signed by the President or
ratified by the Senate are applicable to Anrerican citizens such as M.
Johnson, M. Johnson seeks to have his rights under saidinternati ona
human rights i nstrunments protected by the courts of Florida, including,
but not limtedto Articles 6 and 7 of thelnternati onal Covenant on
Civil and Political Rights (I CCPR) and Articl es XXV and XXVI of the
American Declaration of the Rights and Duties of Mn.?®

I nt ernati onal human ri ghts standards prohibit the use of the
i njection of | ethal drugs and chem cal s into the human bl oodstreamas
a neans of state execution and these sane i nternational human rights
standards are applicabletocitizens of Florida. Al thoughthr United
St at es has made reservations to the | CCPR, such reservations are not
conpati blewi th the objects and purposes of the | CCPR. M. Johnson

seeks in good faithto preserve his rights under i nternational |aw

6Article 6 of the I.C.C.P.R reads, "Every human bei ng has the
i nherent right to life. This right shall be protected by law. No
one shall arbitrarily deprived on his |ife." Article 7 of the
|.C.C.P.R reads, "No one shall be subjected to torture or to cruel
i nhuman or degradi ng treatment or punishment.” Article XXV of the
A.D.R.D.M concerns the denial of the right to humane treatnent while
Article XXVI concerns the inposition of cruel, infamus and unusual
puni shment. M. Johnson's position is that these well founded
i nternational human rights principles apply to himas a citizen of
Florida, a state of the United States of America, and that the use of
either electrocution or lethal injection as a nethod of execution,
t he associ ated prol onged and extrenme nental torture associated with
living on death row in Florida facing such a fate, and the | ength of
confinenment on death row in Florida awaiting execution by either
el ectrocution or lethal injection, all are prohibited by human rights
instrunents that are binding on all the United States of Anerica.
Further, that the "choice" of electrocution as an alternative to
| ethal injection provided by new Florida law in Year 2000 is a
Hobson's choi ce.
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See Dom ngues v. Nevada, 120 SCt. 396, 68 USLW3289 (U. S. Nev. Nov. 1,

1999) (NO. 98-8327).

The | ower court's order noted that there was no authority for the
propositionthat defendant's | engthy incarceration whil e awaiting
execution violated the prohibition against cruel and/or unusual
puni shnment (M 294). The European Court has rul ed that the "death row
phenonenon” inthe United States woul d viol ate the rights of an accused
facing extraditionto the U S. for capital trial to be free from

viol ations of the | CCPR. See Soeringyv. UnitedKingdom 161 Eur.C .

H R (ser.A)(1989).

To t he extent that this issue was i nadequatel y preserved by tri al
counsel, direct appeal counsel and prior postconviction counsel, M.
Johnson was deni ed ef fective assi stance of counsel and/or access to
counsel. M. Johnson's sentence of deathis the resulting prejudice.
Harris v. Dugger, 874 F.2d 756 (11th Cir. 1989).

ARGUMENT V

MR JOHNSON | S | NSANE TO BE EXECUTED | N'VI CLATI ON
OF THE ElI GHTH AVENDVENT TO THE U. S. GONSTI TUTI ON

M . Johnson is i nsane to be executed. InFord v. Wai nwight, 477

U S. 399 (1986), the United States Suprene Court held that the Ei ghth
Amendnent protects individual s fromthe cruel and unusual puni shnent of
bei ng executed while insane.

M. Johnson acknow edges that this claimis not ripe for
consi deration. However, it nust beraisedto preserve the claimfor
reviewin future proceedings and in federal court should that be

necessary. See Stewart v. Martinez-Villareal, 118 S . Ct. 1618 (1998).
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Accordingly M. Johnson nust raise and preserve this issue.

CONCLUSI ON

On t he basi s of the argunment presentedto this Court, as well as on the
basi s of his Rul e 3. 850 noti on, M. Johnson respectful ly subm ts that
he is entitled to 3.850 relief, and respectfully urges that this
Honor abl e Court set aside his unconstitutional convictions and

sent ences of death.
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