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STATEMENT OF THE CASE

The state invokes this Court’s discretionary jurisdiction

pursuant to Rule 9.030(a)(2)(A) (vi), Fla. R. App. P. (1999), of

the Second District Court of Appeal opinion issued in this case

certifying its decision is in direct conflict with McKnight v.

State, 727 So.2d 314  (Fla. 3rd DCA 1999)1 and Woods v. State, 24

Fla. L. Weekly (D) 831 (Fla. 1st DCA March 21, 1999)2. Addition-

ally, the instant opinion is in direct conflict with the Fifth

District’s opinion in Speed v. State, 732 So.2d 17 (Fla. 5th DCA

1999).

STATEMENT OF THE FACTS

On December 30, 1997, Respondent, Kerry Betts, was charged by

information with robbing a 7-11 clerk and fleeing and eluding a

police officer for acts occurring on December 9, 1997. (I: R196-

197) The facts giving rise to the charges reflect that on December

9, 1997, at about 3:00 a.m., Respondent walked into a 7-11, placed

his hand under his shirt to make it look like he had a gun, leaned

over to the clerk and said, “Give me all the money in your register

and no one will get hurt.” (I: 8) The clerk gave him the money and

he left.  The clerk called 911. (I: T8) The attention of a deputy

sheriff outside the store was directed to Respondent. (I: 8) When

the clerk’s 911 call was dispatched, the deputy began following
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Respondent. (I: T8) Respondent began to speed up, drive erratically

and crashed into a tree. (I: T8-9) Respondent got out of the car

and made incriminating statements to the deputy. (I: T9) 

On January 2, 1998, the state filed notice the Respondent

qualified as a Prison Releasee Reoffender and the state may seek

imposition of the mandatory sentence pursuant to s. 775.082, Fla.

Stat. (1997) (II: R201) On January 12, 1998, the state filed a

notice of its intent to seek an enhanced penalty under the habitual

offender statute. (II: R205) The guidelines range was 41.1 months

to 68.5 months incarceration. (II: R385)

On June 25, 1998, Respondent plead guilty to these

charges with no promise of any specific sentence acknowledging the

maximum sentence he could receive was 30 years as a habitual

violent felony offender. (I: T9-11; II: R241)

After a lengthy sentencing hearing at which the defense

put on the testimony of eight witnesses, including Respondent, the

defense argued in mitigation of sentence based on Respondent’s

documented history of mental illness and substance abuse. (I: T141-

151)  The state argued for a 30 year habitual offender sentence

with the first fifteen years served as a mandatory term under the

Prison Releasee Offender statute pursuant to s. 775.082 (8)(a)2.c.,

Fla. Stat. (1997) (I: T159) In arguing against mitigation, the

state pointed out: 1. Respondent had previously wanted and received

help for his addiction and depression but it did not help him;  (I:



3The state referred to robberies in the plural because Respondent
was also being sentenced for violating probation in a prior
robbery.
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T153-155) 2. though the defense argued he did not hurt anyone, the

crime of robbery is itself a violent crime; (I: T155-156) 3. the

victims did not know Respondent was not really carrying a gun when

he indicated he was during the robberies3; (I: T156-157) 4. the

public needed protection from Respondent because every time he was

out of incarceration or a supervised living situation he committed

new crimes; (I: T157)  5. there was no evidence he was amenable to

treatment; (I: T158); 6. not all depressed and addicted people

commit crimes; 7. there was no showing of a reasonable probability

that treatment would be successful. (I: T158-159) In arguing for a

30 year sentence with the fifteen year mandatory term as a Prison

Releasee Offender, the state argued that the legislature intended

Prison Releasee Offenders to be punished to the fullest extent of

the law and that Respondent’s drug or mental health problems did

not qualify as reasons not to impose the Prison Releasee Offender

sentence. (I: 159-160) The extenuating circumstances referred to in

the statute did not refer to Respondent’s situation of addiction

and mental illness but to factors affecting the state’s ability to

prove the case beyond a reasonable doubt. (I: T160)

The court sentenced Respondent to a top of the guidelines

sentence on the robbery as a habitual violent felony offender. The

court did not impose the Prison Releasee Offender mandatory fifteen
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years. (II:  R389-395; I: T171) 

The state appealed the trial court’s refusal to impose the

mandatory Prison Releasee Re-offender sentence arguing it was not

within the trial court’s discretion not to impose the mandatory

sentence once the state sought its imposition for a qualified

offender. On August 11, 1999,  the Second District Court of Appeal

issued a written opinion affirming the sentence [based on its

opinion in State v. Cotton,728 So. 2d 251 (Fla. 2d DCA 1998)] and

certifying its opinion conflicted with McKnight v. State, 727 So.2d

314  (Fla. 3rd DCA 1999) and Woods v. State, 24 Fla. L. Weekly (D)

831 (Fla. 1st DCA March 21, 1999). (See Exhibit A, attached.) On

August 25, 1999, the state filed its timely notice to invoke the

discretionary review of this Court. This petition follows.

SUMMARY OF THE ARGUMENT

The trial court erred in failing to sentence Respondent to a

mandatory 15 years in prison as a prison releasee reoffender

because the statute gives the trial court no discretion in

sentencing  defendants for whom the state seeks this sentencing and

who qualify for it under the statute.
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ARGUMENT

WHETHER THE TRIAL COURT ERRED IN REFUSING TO
SENTENCE RESPONDENT TO THE MANDATORY 15 YEAR
PRISON SENTENCE AS A PRISON RELEASEE
REOFFENDER WHERE HE QUALIFIED AS SUCH.

The trial court erred in failing to sentence Respondent to a

prison term of 15 years pursuant to the Prison Releasee Reoffender

statute where the state sought and Respondent qualified for such

sentencing. Section 775.082(8)(a), Fla. Stat. (1997), which sets

out the criteria for sentencing under the Prison Releasee

Reoffender Act, provides in pertinent part: 

“(8)(a)1. "Prison releasee reoffender" means
any defendant who commits, or attempts to commit: ...g.
Robbery ...within 3 years of being released from a state
correctional facility operated by the Department of
Corrections or a private vendor.

2. If the state attorney determines that a
defendant is a prison releasee reoffender as defined in
subparagraph 1., the state attorney may seek to have the
court sentence the defendant as a prison releasee
reoffender.  Upon proof from the state attorney that
establishes by a preponderance of the evidence that a
defendant is a prison releasee reoffender as defined in
this section, such defendant is not eligible for
sentencing under the sentencing guidelines and must be
sentenced as follows: 

... 
c. For a felony of the second degree, by a

term of imprisonment of 15 years; 
...

 (d)1. It is the intent of the Legislature
that offenders previously released from prison who meet
the criteria in paragraph (a) be punished to the fullest
extent of the law and as provided in this subsection,
unless any of the following circumstances exist:

a. The prosecuting attorney does not have
sufficient evidence to prove the highest charge
available;



7

b. The testimony of a material witness cannot
be obtained;

c. The victim does not want the offender to
receive the mandatory prison sentence and provides a
written statement to that effect;  or

d. Other extenuating circumstances exist which
preclude the just prosecution of the offender.

Section 775.082(8), Fla. Stat.(1997)(emphasis
added).

In the instant case, Respondent was charged with robbery. (I:

R196-197) The state filed a notice Respondent qualified as a prison

releasee reoffender and required sentencing under s. 775.082, Fla.

Stat. (1997). (II: R201) Respondent plead guilty to the robbery.

(I: T9-11; II: R241) During the sentencing hearing, the defense

argued Respondent’s background, addiction, mental illness and the

facts surrounding the crimes he had committed should mitigate his

sentence. (I: T141-151) As to the Prison Releasee Offender statute,

the defense argued the statute provided it was the legislature’s

intent to punish to the fullest extent of the law those who qualify

as prison releasee reoffenders (those committing the enumerated

crimes within three years of release from prison) unless “other

extenuating circumstances exist which preclude the just prosecution

of the offender.” (I: T144) The state responded arguing that the

extenuating circumstances referred to in the statute did not refer

to Respondent’s situation of addiction and mental illness but to

factors affecting the state’s ability to prove the case beyond a

reasonable doubt. (I: T160)
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The court erred in failing to sentence Respondent  to the

mandatory fifteen years as a Prison Releasee Reoffender where he

qualified as such. It is the state, not the trial court, who has

discretion not to seek an enhanced sentence under s. 775.082(8) as

evidenced by the language in (8)(a)2., “... the state attorney may

seek to have the court sentence the defendant as a prison releasee

reoffender.” However, once the state seeks this sentencing and the

defendant qualifies as such an offender, the court must sentence

him to the enhanced sentence. The statute refers to circumstances

affecting the prosecution of the offense and prosecution is not a

judicial function. It was the state’s choice, not the trial judge’s

choice, as to whether to seek the mandatory sentence. The trial

court did not have the discretion to refuse to impose the enhanced

sentence where the state sought its imposition and Respondent

qualified for such sentencing.  

The fact subsection (d) does not bestow discretion upon the

trial court to not impose the enhanced sentence is further

evidenced by the language of (d) 2. which requires the state

attorney to keep statistics on cases wherein the defendant

qualified as a prison releasee reoffender but was not sentenced to

the enhanced sentence. Since it is the state who must keep these

statistics (seemingly as a justification for why such sentencing

was not sought), it is the state which has the discretion as

limited by the statute in seeking imposition of these enhanced
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sentences. 

Additionally, the Senate Staff Analysis and Economic Impact

Statement (Staff Analysis) prepared for this statute supports the

state’s claim it is the state which bears all the discretion in

deciding whether to seek enhanced sentencing. See Exhibit B,

attached, at pages 6, 7 and 10. See page 6: 

A distinction between the prison releasee
provision and the current habitualization
provision is that, when the state attorney
does pursue sentencing of the defendant as a
prison releasee reoffender and proves that the
defendant is a prison releasee reoffender, the
court must impose the appropriate mandatory
minimum term of imprisonment. 

See page 7: 

The CS provides legislative intent to
prohibit plea bargaining in prison releasee
reoffender cases unless: there is insufficient
evidence; a material witness’s testimony
cannot be obtained; the victim provides a
written objection to such sentencing; or there
are other extenuating circumstances precluding
prosecution. 

See page 10: 

This CS gives the state attorney the
total discretion to pursue prison releasee
reoffender sentencing. If the court finds by a
preponderance of the evidence that the
defendant qualifies, it has no discretion and
must impose the statutory maximum allowable
for the offense.

The Staff Analysis clarifies that subsection (d) is directed

at the state attorney and expresses an intent to prohibit plea

bargaining except in these situations. (See Exhibit B, attached, at



4In Cotton, the Second District summarily concluded, “...
applicability of the exceptions set out in subsection (d) involves
a fact-finding function. We hold that the trial court, not the
prosecutor, has the responsibility to determine the facts and
exercise the discretion permitted by the statute. Historically,
fact-finding and discretion in sentencing have been the prerogative
of the trial court. Had the legislature wished to transfer this
exercise of judgment to the office of the state attorney, it would
have done so in unequivocal terms.” Merit briefs have been filed in
State v. Cotton, pending before this Court in Case Number 94,996.
[Subsequently, the Fourth District in State v. Wise, 24 Fla. L.
Weekly(D) 657 (Fla. 4th DCA March 10, 1999) aligned itself with
Cotton and certified conflict with McKnight. Wise is pending before
this Court in case number 95,230.]

The state notes that the legislature has done exactly as suggested
by the Second District in Cotton and clarified that it is the
state, not the judge, who has sentencing discretion under this
statute. See Ch. 99-188, Laws of Fla., attached as Exhibit C, where
the exception provision to Prison Releasee Re-offender sentencing
now provides:
 

It is the intent of the Legislature that offenders
previously released from prison who meet the criteria in
paragraph (a) be punished to the fullest extent of the
law and as provided in this subsection, unless the state
attorney determines that extenuating circumstances exist
which preclude the just prosecution of the offender,
including whether the victim recommends that the
offender not be sentenced as provided in this
subsection.

(Emphasis added.)

10

page 7.)  This interpretation explains why the language in

subsection (d) refers to factors affecting the prosection of the

offense as opposed to reasons to mitigate the sentence. The staff

analysis reflects the Second District’s opinion in State

v.Cotton,728 So.2d 251 (Fla. 2d DCA 1998) followed in the instant

case, was wrongly decided.4 

By contrast, the Third District in McKnight, in a lengthy,
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well-reasoned opinion, held that the statute does not afford the

trial court discretion in imposing the Prison Releasee Re-offender

sentence when the state seeks its imposition and the defendant

qualifies for such sentencing. The Third District based its holding

on the plain language of the statute and the legislative history as

set forth in the Staff Analysis and the House Committee on Criminal

Justice Appropriations, Committee Substitute for House Bill 1371

(1997) Bill Research and Economic Impact Statement 11 (April 2,

1997). 

The McKnight court noted that the exceptions set forth in

subsection (d) (except for the provision regarding the victim’s

desire the defendant not be subject to the Prison Releasee Re-

offender sentence) make no sense if applied to the trial court’s

discretion. For example, how can a sentencing judge apply (d) 1.

a.: “The prosecuting attorney does not have sufficient evidence to

prove the highest charge available;” (d) 1. b.: “The testimony of

a material witness cannot be obtained;” or (d) 1. d. “Other

extenuating circumstances exist which preclude the just prosecution

of the offender.” ? (Emphasis added.) These exceptions make no

sense when applied to a judge’s sentencing discretion. They make

perfect sense when applied to a prosecutor’s exercise of discretion

in determining whether to charge a crime which will bring the

defendant within the realm of the Prison Releasee Re-offender

statute or to charge a lesser crime which would not invoke the



5Woods v. State, 24 Fla. L. Weekly (D) 831 (Fla. 1st DCA March 21,
1999) (based on plain language of the statute, statute does not
afford trial judge discretion to not impose mandatory sentence; no
need to resort to legislative history for this conclusion because
of the plain language of the statute; however, legislative history
additionally supports this conclusion; no violation of separation
of powers/due process or equal protection; certified question to
this Court:  

DOES THE PRISON RELEASEE REOFFENDER PUNISHMENT
ACT, CODIFIED AS SECTION 775.082(8), FLORIDA
STATUTES (1997), VIOLATE THE SEPARATION OF
POWERS CLAUSE OF THE FLORIDA CONSTITUTION? 

6Speed v. State, 732 So.2d 17 (Fla. 5th DCA 1999) (based upon plain
language of the Act, and its legislative history, the state, not
the trial judge, has discretion under  subsection (d) as to whether
to seek the mandatory prison term; no violation of separation of
powers doctrine; raises issue but does not address possible due
process violation based on victim’s “veto” power.) Speed is pending
before this Court in Case Number 95,706.
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statute.

The reasoning of McKnight based on the legislative history and

plain language of the statute is the more sound analysis of the

instant issue. McKnight was followed by the First District in

Woods5 and the Fifth District in Speed6. Based on the plain

language of the statute and as clarified through the Staff

Analysis, the trial court had no discretion not to impose the

enhanced sentence in this case once the state sought enhanced

sentencing and Respondent qualified for sentencing as a Prison

Releasee Re-offender.

 Because the language of the statute is mandatory and does not

give the trial court discretion not to impose the mandatory
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sentence, the instant sentence should be reversed with directions

to the trial court impose the mandatory Prison Releasee Re-offender

fifteen year sentence.
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CONCLUSION

Based on the foregoing, Petitioner asks this Court to reverse

the instant sentence; disapprove the Second District’s opinion in

State v. Cotton (and the Fourth District’s opinion in State v.

Wise,) and approve the Third District opinion in McKnight v. State.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

_____________________________
ROBERT J. KRAUSS
Sr. Assistant Attorney General
Chief of Criminal Law, Tampa
Florida Bar No. 0238538
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WENDY BUFFINGTON
Assistant Attorney General
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Westwood Center
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PER CURIAM. 

We affirm the sentence imposed. See State v. Cotton, 728 So. 2d 251 

(Fla. 2d DCA 1998)(holding that the trial court has discretion to determine whether a 

defendant should be sentenced as a Prison Releasee Reoffender under the Prison 

Releasee Reoffender Act). & &Q Coleman v. State, 24 Fla. L. Weekly D1324 (Fla. 



a 2d DCA June 4, 1999); State v. Cowan, 24 Fla. L. Weekly D1085 (Fla. 2d DCA Apr. 28, 

1999); State v. Wise, 24 Fla. L. Weekly D657 (Fla. 4th DCA Mar. 10, 1999). We 

acknowledge and certify conflict with Woods v. State, 24 Fla. L. Weekly D831 (Fla. 1st 

DCA Mar. 26, 1999) and McKnisht v. State, 727 So. 2d 314 (Fla. 3d DCA 1999). 

Affirmed; conflict certified. 

THREADGILL, A.C.J., GREEN and STRINGER, JJ., Concur. 
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SOR: f Criminal Justice CornmillcL / .i BILL: CS/SB 2362 

and Senator Ostalkiewicz 
Page 1 

SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT -1 

(I’his docu~ncr~l is b,xd wly on hc provisiotls co&hcd ill lhc Icgislnliou m uf the lalcsl hlc lislcd hltrw.) 

DillC: April 10, 1997 Revised: 

Subjccl: Criminal I%xiallics 

AldYSl Slul‘l’ Director 

1. Erickson Miller CJ FavorablcKS 
2. Martin Smith WM I~avorable 
3. 
4. 
5. 

I. Summary: -. 

CS/SB 2362 provides that when a state attorney pursues sentencing of a defendant as a prison 
rclcasce rcoffcnder and proves that the rcoffender is a prison relcascc rcoffcndcr, the cowl must 
impose mandatory minimum pcnalti’cs, which graduate upward based on the I’clony dcgrcc of’ lhc 
current offense. A “prison releasee reoffender” is a person who, within 3 years after the person’s 
release from incarceration, cormnits any of the offenses, primarily violent offenses, designated in 
this legislation. A prison releasee reoffender is ineligible for parole, control release, or any form of 
early release. Legislative intent is to prohibit plea bargaining in prison releasec reoffendei cases, 
except in limited circumstances. 

The Department of Corrections is required to notify an inmate, prior to the inmate’s release, that 
the inmate may be sentcnccd as a prison relcasee reoffender upon commission of an ofcnsc 
dcsignntcd in the legislation within 3 years after the inmate’s rclcasc. 

A law enforcement officer may arrest without warrant a probation or community control violator. 

A probation, community control, or control release violator, forfeits all gain-time or commutation 
of lime hr good conducl carncd up to lhc dale of release on probation, community control, or 
control rclcasc. 

This CS substantially amends the following sections of the Florida Statutes: 775.082; 944.705; 
947.141; and 948.06. The CS reenacts sections 948,01(9) and (13)(b) and 958,14, Florida 
Statutes, to incorporate the amendments to section 948.06, Florida Statutes, in reference thereto. 



Q I. Present Situation: 

Scclion 775.082, ITS., sets forth the maximum statutory pcnaltics whiclr troy bc inrposccl for a 
misdcmcanor or felony, as hollows: 

F A capital felony shall bc punished by dcalh or lift imprisonmcnl without parole cligibilily. 

t A life felony committed prior to October 1, 1983, may be punished by life imprisonment 
or a term of imprisonmcnl of 30 or more years. A lift fclorry comnrillcd 011 or illicl 

October 1, 1983, may bc punished by life imprisonment or a term of imprisonmenl not 
exceeding 40 years. A life felony committed on or after July 1, 1995, may be punished by 
life imprisonmcnl. 

t A first dcgrce felony may be punished by a term of imprisonment not cxcecding 30 years 
or, when specifically provided by statute, imprisonment for n term of years not exceeding 
life imprisonment. 

F A second degree felony may be punished by a term of imprisonment not exceeding 15 
years. ., 

t A third degree felony may be punished by a term of imprisonment not exceeding 5 years. 

0 b A frost degree misdemeanor may be punished by a defmite term of imprisonment not 
exceeding 1 year. 

F A second degree misdemeanor may be punished by a definite term of imprisonment not 
exceeding GO days. 

Florida currently has several “habitualization” statutes that provide far enhanced sentences for 
offenders who qualify, and may also provide for minimum mandatory sentences, To be sentenced 
under these statutes, an offender must be noticed and must have a separate hearing pursuanl to 
s. 775.084(3), F.S. (1996 Supp.), to determine whether the offcndcr qualifies for application of 
one of these sentencing enhancements. 

If a state attorney pursues a habitual felony offender sanction against a defendant, and the court, 
in a separate proceeding, determines that the defendant meets the criteria for the habitual felony 
offender classification, the court must sentence the defendant as a habitual felony offender, subject 
to imprisonment, unless the court finds such sentencing is not necessary for Ule protection of the 
public. The finding nccesszuy to determine whether the defendant is a habitual felony offender is 
Llltlk 

t Ure defendant has previously been convicted of any combination of two or more felonies 

a 
in Florida or other qualified offenses; 
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0 *1 
b the felony for which the dcfcndant is to be scntcnccd was conmittcd withiu 5 years of *’ 

Uic date of the conviclion of the defendant’s last prior felony or olhcr qualified offense, 
or within 5 ycats of the defendant’s release from a prison scntencc; 

c lh felony for which the dcfc~‘cndaul is lo bc sc~~lcnccd, uud out of the two prior fclouy 
convictions, is not a violation of s. 893.13, the Controlled Substance Act; 

t the defendant has not received a pardon for any felony that is ncccssa~y to scntcncc the 
offender as a habitual felony offender; and 

b a conviction of a felony or other qualified offense that is ncccssary to apply lhc habitual 
statute has not been set aside in any postconviction proceeding. 

A “habitual felony offender” may be sentenced under s. 775.084(4)(a), VS. (1996 Supp.), as 
follows: 

b in the case of a life felony or a felony of the first degree, for life. 
F in the case of a second degree felony, for a term of years not exceeding 30 years, 
F in the case of a third degree felony, for a term of years not cxcccding 10 years. 

l 
If a state attorney pursues a habitual violent felony offender sanction against a defendant, and the 
court, in a scparatc proceeding, detqrnincs that the defendant meets the criteria for the habitual 
violent felony offender classification, the court must sentence the dcfcndant as a habitual violent 
felony offender, subject to imprisonment, unless the court finds such sentencing is not necessaq 
for the protection of the public. The finding necessary to determine whether the defendant is a 
habitual violent felony offender is that: . 

b the defendant has previously been convicted of a felony or an attempt or conspiracy to 
comtnit a felony and one or more of such convictions was for: arson; sexual battcry; 
robbery; kidilaping; aggravated child abuse; nggravatcd assault; mu&r; 1m1~4augl~tcr; 
unlawful throwing, placing, or discharging of a destructive device or bomb; armed 
burglary; aggruvalcd batlcry; or nggravatcd slaking; 

b the felony for which the defendant is to be sentenced was committed within 5 years of 
the date of lhc conviclion of lhc last prior cnuulcralcd fclouy or wilhiu 5 years of’ lhc 
defendant’s rclcasc from a prison sentence or other comnittncnt imposed as a result of a 
prior conviction for an enumerated felony; 

k the defendant has not received a pardon on the ground ofinnoccncc for any crime that is 
ncccssary for habitualimtion; and 

t a conviction of a crirnc ncccssmy to the operation of the habitual statute has uot been set 

e 
aside in any postconviction proceeding.. 
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a 
A “habitual violcnl Iblony oll’cndcr” may bc SCI~~CIKC~ under s. 775,084(4)(u), 1t.Y. (I 996 Suplr:.), *’ 
as follows: 

b in tlic cast of a lift felony or Iirst dcgrcc felony, for life, and sucli olfcnclcr sll:~ll,nol be 
cligiblc for rclcasc for 15 years. 

t in lhc cast of a second dcgrcc felony, for a term of years not cxcccding 30 years, and 
such offender shall not be eligible for release for 10 years. 

F in the cast of a lhird dcgrcc felony, for a lcrni of years not lo cxccccl IO yc;~rs, airrl suclr 
offcndcr shall no1 bc cligiblc for rcleasc for 5 years. 

If a state attorney pursues a violent career criminal sanction against a defendant, and the court, in 
a separate proceeding, determines that the defendant meets the criteria for the violent career 
criminal sanction, the court must sentence the defendant as a violent career criminal, subject to 
~imprisonment, unless the court finds that such sentencing is not necessary for the protection of the 
public. The finding necessary to determine whether the defendant is a violent career criminal is 
that: 

. . 

b the defendant has previously been convicted as an adult 3 or more times for an offense in 
Florida or other qualified offense that is: any forcible felony, as described in s. 776.08, 
F.S.; aggravated stalking; aggravated child abuse; lewd, lascivious, or indecent conduct, 
as described in s. 800.04, I;.$.; escape; or a felony violation ofchaplcr 730, F.S., 
involving the use of a firearm; 

b the defendant has been incarcerated in a state prison or a federal prison; _, 

F the primary felony offcnsc for which the defendant is to bc sentenced is a fciony 
cnumcratcd above and was committed on or after October 1, 1905, and while the 
defendant has served a prison sentence or other commitment imposed as a result of a 
prior conviction for an enumerated felony; or within 5 years after the conviction of the 
last prior enumerated felony or within 5 years after the defendant’s release from a prison 
scntcnce or other commitment imposed as a result of a prior conviction for an 
enumerated felony, whichever is later; 

b the defendant has not received a pardon for any felony that is neccssnry for the 
application of the violent c,areer criminal statute; and 

b a conviction 0r a felony or other qualified offense necessary for the applicalion of lhc 
violent career criminal statute has not been set aside in any postconviction proceeding. 

A “violcnl career criminal” rttzrsl bc scntcnced under s. 775.084(4)(~), F.S. (1336 Supp.), as 

0 
follows: 
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l F in the case of a life felony or a first degree felony, for lik 

b in the cast of a second dcgrcc felony, for a term ol’ycars not cxcccding 40 years, with a 
nlandatory minimutn term OF 30 years imprisonment. 

t in the case of n third degree felony, for a term of years no1 cxcccding 15 years, with ;I 
rnandaloly mini~num lcnn of 10 years itnprisonlncnt. 

Section 944.705, F.S., requires the Department of Corrections to provide participation in a 
standardized rclcasc orientation program to cvely rclcasc-cligiblc intnalc. 

Section 947.14 l(G), F.S,, provides that when a releasee’s conditional rclcasc, control rclcasc, or 
conditional medical rclcasc is rcvokcd and the rclcascc is ordcrcd to bc rclurncd to prison, the 
releasee, by reason of the misconduct, may be deemed to have forIcited all gain-time or 
commutation of time for good conduct, as provided by law, earned up to the date of release. A 

*conditional medical releasec’s gain-time accrued before the date of the conditional medical rclcasc 
cannot be forfeited if the conditional medical release is revoked due to the improved medical or 
physical condition of the releasee. This subsection does not deprive the prisoner of the right to 
gain-time or commutation of time for good conduct, as provided by law, from the dale of relurn 
to prison. 

0 Scclion 948.06(1), F.S., provides, iq part, that whenever, within the period or probation or 

control, there are reasontible grounds to believe thBt a probationer or controlee has violated his 
probation or community control ,in material respect, any parole or probation supervisor may 
arrest, or rcqucst any county or municipal law enforcement officer to arrest, the probalioncr or 
oflimlcr wi1lm.d w;uuIIl, whcrcvcr hImI, uid forll~witl~ rcturu hiill lo tllc court gI.ilIIlillg lllc 

probation or community control. 

Section 948.06(6), F.S., provides that whcnevcr probation, community control, or control rclcasc, 
including the probatibnary, community control portion of a split scntencc, is violalcd and the 
probation or community control is rcvokcd, the offcndcr, by reason of his misconduct, may bc 
dccmcd to have forfcitcd all gain-time or commutation of time for good conduct, as provided by 
law, earned up to the date of his release on probation, community control, or control rcleasc. This 
subsection dots not deprive the prisoner of his right to gain-time or commutation or time for good 
conduct, as provided by law, from the dale on which hc is rcturncd to prison. Howcvcr, il: lhc 
prisoner is scntcnccd to incarceration following termination from a drug punishment program 
imposed as a condition of probation, the sentence may include incarceration without gain-time or 
early release eligibility during the time remaining on the treatment program placement term. 

Section 948.01, F.S,, (1996 Supp,), which relates to the ccitcria governing the court’s placement 
of a defendant on probation or community control, provides, in part that proccdurcs governing 
violations of community control shall be the same as described in s. 948.06, F.S., and offenders 

l placed on drug offender probation are subject to revocation of probation as provided in s. 948.06, 
F.S. See s. 948.01(9) and (1 l), F.S, (1996 Supp.). 
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III. Effect of Proposed Changes: 

CS/SL3 2362 crcnlcs the “I’risoI1 l~clcascc I~col’lhdcr Punisllmcnl Act,” which provirlcs (01 
maudalory mixlimum sentences for a “prison releasee reoffctider,” which is delined as all ol’limlcr 
who, within 3 years of being released from a state correctional facility or a private vendor, 
commits, or allcmpls lo commit: treason; mu&r; manslnughlcr; sexual balloly; CiWj;ICkillg; Iwmc- 

invasion robbery; robbery; arson; kidnapping; aggravated assault; aggravated battcry; aggravated 
stalking; aircraft piracy; unlawful throwing, placing, or discharging of a dcsiructivc dcvicc or 
bomb; any felony which involves the use of threat of physical force or violcncc against an 
individual; armed burglary; burglary of an occupied structure or dwelling; any felony violation 
relating to having weapons while engaged in a criminal offense; any felony violation relating to 
lewd, lascivious, or iwlcccM assault or act up011 or iu Lhc prcsct~cc or a cllild; ilIly fclotly violaliw 
rclaling lo abuse, aggravntcd abuse, or neglect of a child; or any felony violation rclaling Lo scxuul 
performance by a child. 

, 
The CS further provides that, if a state attorney determines that a defendant is a prison releasee 
reoffender, the state attorney rwy seek to have the court sentence the defcwht as a prison 
releasee reoffender. Upon proof from the state attorney..that establishes by a preponderance of the 
cvidencc that a defendant is a prison i-eleasce reoffender, the defendant is not eligible for 
sentencing under the guidelines and must be sentenced as follows: 

c for a lift felony, life imprisonment. 
b for a frost degree felony, a 30”year term of imprisonment. 
c for a second degree felony, a 15-year term of imprisonment. 
b for a third dcgrcc felony, a 5-year term of imprisonment. .I 

Essentially, then, the mandatory minimum term imposed is the maximum stalutory penally under 
s. 775.082, F.S. These provisions require the court to impose the mandatory minimum term ly the 
state nttorncy purs&s scntcucing under thcsc provisions amI meets tlic hurtlcu of I)roof for 
cstablisbing that tllc defendant is a prison releascc rcoffenrlcr. 

The state attorney is not required to pursue sentencing the defendant as a prison relcnscc 
reoffender. Even if the defendant meets the criteria for a prison releasee reoffender, the state 
attorney can seek to have the defendant sentenced under the sentencing guidelines or, if he meets 
rclcvant criteria, hnbitualizcd ns an hnbitual felony offender, habitual 

A distinction between the prison releasee provision and 
l~abitualizalion provisions is that, whel? the state attorney dots pursue 
s a prison rcleasce reoffender and proves that the defendant is a prison releascc 

court must impose the appropriate mandatory minimum term of imprisomnenf. 

The CS further provides that a person scntcnccd as a prison rclcascc rcofrcndcr shall bc rclcasccl 
only by expiration of sentence and shall not be eligible for parole, control release, or any form of 
early release. The prison releasee reoffender must serve 100 percent of the court-imposed 
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scntcncc rather than 85 pcrccnt as current law provides. The court is 1101 prcvcntcd rroln inlposirrk 
a greater sentcncc of incarceration pursuant lo any other provision OF law. 

‘l’hc CS prqvidcs Jcgislalivc ililclll lo prol~ibil pica ba~gahing in pt’isoll rclc:isc ~col’l‘cllclcl~ cMX, 
unless: there is insufficient cvidcncc; a malcrial witness’s testimony cannot bc obtained; the victim 

il 

provides a written objection to such sentencing; or there are other extenuating circumstances 
precluding prosecution. ? 

The CS furlhcr provides that, as part of the rclcase oricntalion for an inmalc being rclcascd, tllc 
Dcpartmcnt of Corrcclions shall notiry Ux inmate, in no less than 1 21-poinl type in lhc ilimalc’s 
release documents, that the inmate may be sentenced as a prison releasee reoffender if the inmate 
commits a new offense within 3 years after the inmate’s release that would qualify the inmate as a 
prison rclcascc rcoffcndcr. The notice must bc prcfaccd by the word “WAIVING” in bold-l&cd 1 
type. This release orientation provision does not preclude sentencing a person as a prison releasec 
reoffender, nor does evidence that the Department of Corrections failed to provide such notice, 

V preclude such sentencing. The state is not required to demonstrate that,the person received notice 
in order for the court to scntencc the person as a prison rclcasee reofcnder. 

The CS further provides that any law cnforccmcnt off&r who is aware of UK probalionary or 
community control status of a probationer or controlee and who believes, based upon reasonable 

a 
grounds, that the probationer or controlee has violated probation or community control, may 
arrest Uic probationer or controlcc without warrant. Current law provides for a law cnrorccnlcnt 
officer to make a warrantless arrest of a probation or community control violator when requested 
by he violator’s parole or probation officer. 

The CS further provides that persons who violate probation, community control, or control 
release, including the probationary, community control portion of a split sentence, shall be 
deemed to have forfeited all gain-time or commutation of time for good conduct, as provided by 
law, earned up to the-date of release. Current law provides that such forfeiture is a discrctionaty 
matter, 

Finally, the CS reenacts provisions and sections in order to incorporate amcndmenls lo s. 948.06, 
FS., in rcfcrcnccs thcrclo, 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 

None. 

B. Public Records/Open Meetings Issues: 
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C. Trust Funds Restrictions: 

None. 

D. Other Constitutional Issues: 

7’1~ legislalioll corltains no provision for providing notice to the defendant prior to judgmcnl 
being pronounced. It is fundamental to due process that ‘crcasonable notice and an 
opportunity to appear and bc heard [bc provided] bcforc judgment is pro11ou1~cd.” Slrr/c cx 
ref. hrutzcik v. Gates, 134 So.2d 497,500 (Fla. 1961). Allhougl~ lhc Icgisla~io~l apprises 
each rclcascc that hc or she may bc subject lo the prison rclcascc rcoffcndcr sanction, thcrc is 
no actual notice by the state to the defendant prior to judgment of the slalc attorney’s intent 
to pursue such sanction. This is in contrast to current hnbitualization laws which notify the 
defendant prior to judgment of the state attorney’s intent to pursue habilualization, so that 
the defendant can prepare to defend himsclfor herself. See, Massey v. SIUIC, 589 So.2d 33G, 
337 (Flu. 5111 DCA 1991) (“Lack of any nolicc, writlcn or othcrwisc, is a due process 
violation. . . .“), approved, Massey v. State, 609 So.2d 598 (Fla. 1992). .+hley v. State, 614 
So.2d 486 (Fla. 1993), citing Massey. 

V. Economic Impact and Fiscal N&e: 

0 A. Tax/Fee Issues: 

Nom. 

B. Private Sector Impact: 

None. 

C. Government Sector Impact: 

As of April 22, 1997, a proposed Criminal Justice Estimating Conference prison bed impact 
for this bill is pending. The proposed CJEC analysis assumes 87.9 percent of the eligible 
offenders will be sentenced under the provisions of this legislation. This assumption is based 
upon the percent ofoffcndcrs cligiblc for habituaI offender scnlcncing in Dade Counly and 
Broward County where the prosecutor pursued habitualization through the case disposition. 

These offices, as well as others, do not use statutory criteria for habitualization. They use 
their own guidelines, which are more restrictive than the law. Presumably, were slate 
attorneys to USC more rcstrictivc guidelines for prison rclcascc rcoKcndcr scnlcncing, tllcrc 
would be some reduction in the offender eligibility pool. Provided below is the pending 

0 
unofficial CJEC estimate on the prison bed impact of CS/SB2362. The costs shown for these 
beds assumc that new prison capacity and operations would need to be funded. 
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‘l’hc analysis shown above considers ncilhcr the prison bed capacity lllal may already lx *. 
available to accomodale these population increases, nor the demand for additional prison 
beds that is currently projccled for future years’ admissions. Combining the impact of this 

CUMULATIVE OPERATIONS FIXED TOTAL 
INCREAS13 IN COSTS CAI’I’I’AI, COST CIJMlll,A’l’lVI’ 
PRISON POP. REQUIRED FOR FOR NEW BEDS COSTS FOR 
CSlSll2362 INCREASR EACH YEAR CS/SB 2302 

FY 1997-98 181 $1,493,069 $17,921,912 $ I9,4 I4,OX I 

FY 1998-99 764 %8,017,853 $22,270,144 $30,287,997 

I FY 1999-00 1,687 $21,440,123 $42,463,332 $63,903,455 

FY 2000-0 1 3,394 %45,911,916 %45,792,054 $91,703,970 

FY 200 1-02 5,176 $80,086,65i.l $5 I j44.832 $80,086,650 

$156.949.610 Sl79.$92.274 $285.397.052 -- 

bill with lhc currently l’orccastcd prison bed need AND currcnl fululrding l’or prison beds UIKICI 
current law yields the costs shown in the table below. THIS ASSUMES ‘I’HA’l’ THIS J31LL 
WOULD BE THE ONLY CHANGE TO OCCUR IN THE CURRENT FORECAST. 
OTHER BILLS PASSED BY THE LEGISLATURE COULD INCREASE THESE COSTS 
FURTHER. 
The operational costs are considerably lower in the combined impact table because of the 
current availability of vacant prison beds which can be opened with a marginal increase in 
operating costs, instead of Uw full operating perdicm cost for beds built in the futurq: The 

IMPACT COMBINED WITH C1 
CUMULATIVE OPERATIONS 
INCREASE IN COSTS 
PRISON POP. REQUIRED FOR 
CS/SB 2362 1NCREASE 

ISI $83 1,742 
764 $4,466,47 I 

1,687 $11,943,889 
3,394 $27,089,435 
5,176 $C2,256,390 

WENI’ FORECAST & FUNDING 

FIXED TOTAL 

CAPITAL COST CUMULATIVE 
FORNEW BEDS COSTS FOR 

EACH YEAR CS/SB 2362 
$0 $83 1,742 

$0 $4,466,47 I 
$36,965,736 $48,909,625 
395,348,538 % I22,438,033 
$SO,8 18,224 $I 13,074,614 

, $106.587.988 $183.132.498 $ 289J20.486 

lixcd capital costs, on the other hand, are greater in lhc combined impact table bccausc the 

0 
combined impact analysis calculates the construction costs when actually needed in later 
years at a higher per bed cost. (NOTE: This analysis ~SSUI~~CS that a 2% surplus of beds 
is mnintaincd tu nccount for error iu the cstimnting confcrcncc projections.) 
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VI. Technical Deficiencies: 
‘, 

None.' 1 

VII. Related Issues: 

‘I’llis CS gives the slnlc nllorncy hc total cliscrelion to pursue prison rclcnsce reoffendey 

L 

scntciiciu~. II’lIlc court liuds by ;I prcpulrdcrullcc 0l‘Lllc: cvidwcc: llljrl Llrc Jl!li'llClillll ilu:~lilics, il. 
has no discretion and must impose the statutory maximum allowable for the ol~ense. -7 Unlike the 
labitual oFfender provisions which have withstood court challenges, the provisions of this CS do 
not aulhorizc a court lo impost z1 lcsscr sc~hx~cc CVCI~ iT lhc court bclicvcs the dc~cndanl prcscnls 

11~ public, This dislinclion could raise argumcnls 11~1 11~ bill c~nI~owcrs 
:ys to be the ultimate sentencing authority, rather than the elected judiciary. 

no prcscnl danger to 
assistant state attorne 

Because this CS so closely parallels the felony habitunlizatidn statute pur&m~l to s. 775.084, F.S. 
(1996 Supp.), it seems that Florida’s sentencing policy should maintain consistency with regard to 
proccdurcs for scntcncing cnhanccmcnls. In an effort lo proviclc due process amI ~uw.la~w~llal 
fairness, offcndcrs who would bc “habitualized” under s..,775.084, F.S. (199G Supp.), for 
enhanced sentencing, are afforded written notice of a hearing and a separate determination 
hearing, where the court will determine if the offender meets the criteria of a habitual or habitual 
violcut Iclouy offcndcr, or a violcnt c,arccr crimind. Furlhcrmorc, an 0Kcndcr has an opportunity 
to present evidence and refute the imposition of an enhanced scntc~w. ‘1’11~ courl, ~1s hc ha1 
sentencing authority, is currently authorized to use its discretion to not “habitunlize” an offender if 
it determines that it is not necessary in order to protect the public. 

‘flrc proccdurcs that hnvc been statutorily adopted and nmintninctl for scntcncing c~hwenletlls 
under s. 775.084, l:.S. (19% Supp.), have consistently been upllcld by 111~ apl~cllntc cuurls as 
meeting due process and fundamental fairness challenges. No such procedures or elemenls of 
judicial discretion arc provided in this CS. It should be noted that this CS would be a departure 
lium currcul scWmcilig policy aml prwcdurc. 

VIII. Amendments: 

None. 

‘his Scnalc staffatlalysis dots not rcflcct llic hlcnt Or 0lTcial position of tllc bill’s sjxmor or 1llC I+.Gda SClliklC. 
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the State of Florida: 

1 as the “Three-Strike Violent Felonv 

I) of subsection (9) of section 775.082, 
are amended to read. 

of sentencing structures; mandatory 
fenders previously released from pris- 

Br” means any defendant who commits, 

c 
y weapon; 

IO 
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k. Aggravated battery; 

: 1. Aggravated stalking; 

m. Aircraft piracy; 

Unlawful 
blrib; 

throwing, placing, or discharging of a destructive device or 

o. Any felony that involves the use or threat of physical force or violence 
against an individual; 

p. Armed burglary; 

q. Burglary of an occupied structure or dwelling; or 

r. Any felony violation of s. 790.07, s. 800.04, s. 827.03, or s. 827.071; 

within 3 years of being released from a state correctional facility operated 
by the Department of Corrections or a private vendor. 

2. “Prison releasee reoffendern also means any defendant who commits 
or attempts to commit anv offense listed in subparaaranh (a)l.a.-r. while the 
defendant was serving a m-ison sentence or on escape status from a state 
correctional facilitv operated by the Department of Corrections or a private 
vendor. 

&% If the state attorney determines that a defendant is a prison releasee 
reoffender as defined in subparagraph l., the state attorney may seek to 
have the court sentence the defendant as a prison releasee reoffender. Upon 
proof from the state attorney that establishes by a preponderance of the 
evidence that a defendant is a prison releasee reoffender as defined in this 
section, such defendant is not eligible for sentencing under the sentencing 
guidelines and must be sentenced as follows: 

a. For a felony punishable by life, by a term of imprisonment for life; 

b. For a felony of the first degree, by a term of imprisonment of 30 years; 

For a felony of the second degree, by a term of imprisonment of 15 
ye&s; and 

d. For a felony of the third degree, by a term of imprisonment of 5 years. 

(d)l. It is the intent of the Legislature that offenders previously released 
from prison who meet the criteria in paragraph (a) be punished to the fullest 
extent of the law and as provided in this subsection, unless the state attor- , . + * nev determines that ) 

1041 
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d extenuating circumstances exist which preclude the just prose 
cution of the offender, includinp whether the victim recommends that the 
offender not be sentenced as provided in this subsection. 

2. For every case in which the offender meets the criteria in paragraph 
(a) and does not receive the mandatory minimum prison sentence, the state 
attorney must explain the sentencing deviation in writing and place such 
explanation in the case file maintained by the state attorney. On a quarterly 
basis, each state attorney shall submit copies of deviation memoranda re. 
garding offenses committed on or after the effective date of this subsection, 
to the president of the Florida Prosecuting Attorneys Association, Inc. The 
association must maintain such information, and make such information 
available to the public upon request, for at least a lo-year period. 

der” meana a d 

1. The defendant ha of any combination of two 
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5. A conviction of a felo 
operation of this paragraph 
proceeding. 

(b) “Habitual violent fclc 
court may impose an extent 
graph (4)(b), if it finds that: 

1. The defendant has pre 
or conspiracy to commit a fel 

a. Arson; 

b. Sexual battery; 

c. Robbery; 

d. Kidnapping; 

e, Aggravated child abus 

f. Aggravated abuse of a 

g. Aggravated assault y 

h. Murder; 

i. Manslaughter; 

j. Aggravated manslaugl 

k. Aggravated manslaug 

1. Unlawful throwing, pl 
bomb; 

m. Armed burglary; 
p: sr n. Aggravated battery; o 
t’ 
,: o. Aggravated stalking. 

s; ” 2. The felony for which t 

lony, whichever is la 


