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The size and style of type used in this brief is 12-point



Courier New, a font that is not proportionately spaced.

STATEMENT OF THE CASE

The state invokes this Court’s discretionary jurisdiction
pursuant to Rule 9.030(a)(2)(A) (vi), Fla. R App. P. (1999), of
the Second District Court of Appeal opinion issued in this case

certifying its decision is in direct conflict with MKnight v.

State, 727 So.2d 314 (Fla. 3rd DCA 1999)! and Whods v. State, 24

Fla. L. Wekly (D 831 (Fla. 1st DCA March 21, 1999)2
Additionally, the instant opinion is in direct conflict with the

Fifth District’s opinion in Speed v. State, 732 So.2d 17 (Fla. 5th

DCA 1999) .

STATEMENT OF THE FACTS

In an eleven count anended information in case nunber 97-
14662, the state charged Respondent wth one count of arned
burglary; five counts of grand theft; four counts of burglary; and
one count of fraudulent use of a credit card for acts occurring in
June and August of 1997. (R15-19). On Septenber 29, 1997, the state
filed its notice of Respondent’s qualifications for sentencing as
a Prison Rel easee Re-offender. (RL13)

On Cctober 1, 1998, a hearing was held at which Respondent’s
counsel presented Respondent’s background to the court. (R349)

Respondent’s counsel represented that Respondent’s nother, an

IMcKni ght is pending before this Court in case nunber 95, 154.
2Wods is pending before this Court in Case Nunber 95, 281.
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al coholic, took nethanphetam ne while pregnant wi th Respondent.?3
(R351) At sone tinme after he was born, she told himshe w shed she
had aborted him (R351) On Christnmas Eve when he was five, she
threw a glass ashtray at him because he was going to open sone
presents under the tree. (R351) It hit himin the forehead and
requi red stitches the next day. (R351)

At age seven, Respondent was placed in foster care and di d not
have a good foster care experience. (R351-352) At nine, Respondent
had his first contact with the crimnal justice system (R352) He
was charged with burglary for breaking into a nei ghbor’s house for
food when he was hungry. He also took a radio. (R352) His father,
who had left when Respondent was very young, reappeared when
Respondent was 10 and sexual | y abused hi mover the next fewyears.*
(R351-352) At 15, Respondent began a series of hospitalizations for
ment al heal th probl ens including several serious suicide attenpts.
(R352- 353)

His prior record consisted of only one violent crine, an
aggravated battery, for Respondent’s shooting soneone with a BB
gun. (R352; 360) He scored 30 years on the guidelines. (R353) Under
the Prison Rel easee Re-of fender statute, Respondent was required to

serve a mandatory |life sentence. (R353) The defense argued there

3Counsel pointed out to the court the nother was present to
corroborate any of these facts if the court desired. (R350; 355)

4“Counsel pointed out the allegations of sexual abuse were not new
and were set forth in his nental health records when Respondent was
15. (R355-356)



was a legitimte issue as to whether evidence of the burglaries
shoul d be suppressed based on the circunstances surrounding the
stop. A lengthy suppression notion had been filed. (R353-354) The
def ense was not arguing the suppression issue but presented it as
a legal basis for the court to not inpose the Prison Rel easee Re-
offender |ife sentence. (R354) Additionally, the defense argued
the court could deviate fromthe guidelines based on Respondent’s
host of enotional and nental health problens which had nade it
virtually inpossible for him to conform his behavior to the
requi renents of law. (R354) The defense asked for a 15 sentence
foll owed by 15 years probation. (R355)

Respondent spoke in his own behalf and stated his enotional
probl ens were not an excuse for the burglaries. (R357) He conmtted
the burglaries because no stable job could support his cocaine
habit, a habit which becane worse after he was sent to prison.
(R356-357) He was very afraid of spending his life in prison and
asked the court for nercy. (R358)

The state responded that the court had no discretion in not
sent enci ng Respondent to the mandatory Prison Rel easee Re-of f ender
life sentence. (R358) The factual basis for these crines was that
Respondent and a codefendant rented a U Haul truck and burglarized
three houses. (R358) During one of the burglaries, they stole an
unl oaded shot gun. (R359) The instant burglaries occurred | ess than

three nonths after Respondent’s release from prison for grand



theft, burglary and dealing in stolen property convictions. (R359)
VWhile in jail on the instant burglary charges, Respondent spit on
a corrections officer during a di sagreenent. (R360) A coupl e nonths
before the i nstant October 1, 1998 heari ng, Respondent master m nded
an escape attenpt with his girlfriend. (R360) The authorities got
w nd of the escape attenpt as Respondent and cohorts headed toward
an area where Respondent’s girlfriend had | eft a U-Haul truck with
keys in it, a dangerous |ooking knife and cigarettes. (R360-361)
When st opped, Respondent had a toothbrush with a razor in the end.
(R361) Respondent admtted the escape was his idea because he
didn't want to spend his life in prison. (R361) His girlfriend
adm tted her participation though Respondent tried to keep her out
of it. (R361)

The state, though synpathizing with Respondent’s rotten life,
argued the court had no discretion in not sentenci ng Respondent as
a Prison Rel easee Re-of fender. (R361-363; 366)

The court disagreed with the state concluding the statute gave
the court such discretion. (R364) The court offered Respondent 20
years incarceration, rather than the mandatory Ilife, finding
extenuating circunmstances under s. 775.082(8)(d)1.d., Fla. Stat.
(1997). (R367)

Respondent entered a guilty plea to the charges i n case nunber
97- 14662 with the understanding he woul d receive a sentence of 20

years incarceration as a habitual violent felony of fender, 15 year



m ni mrum mandatory, followed by 5 years probation in case nunbers
97-14662; 98-8982; and 98-14826. (R28-29; R376-380) This sentence
was to run concurrently with sentences in case nunbers 95-38888 and
95-36035. (R29) He was adjudicated guilty, (R380), and so
sentenced, over the state’s renewed objection. (R380)°

The state appealed the trial court’s refusal to inpose the
mandatory Prison Rel easee Re-offender sentence arguing it was not
within the trial court’s discretion not to inpose the mandatory
sentence once the state sought its inposition for a qualified
of fender. On August 11, 1999, the Second District Court of Appeal

issued a witten opinion affirmng the sentence [based on its

SRespondent was sentence in case nunber 97-14662, on each count, as
fol | ows:

1 (arnmed burglary): 20 years as a habitual violent felony offender
with a 15 year m ni rummandatory, followed by five years probati on,
(R30-32-33);

2, 4, 6, and 11 (grand theft): 10 years as a habitual violent
felony of fender with a 10 year m ni nrum mandat ory( R30; 34-35; 38-
39; 42-43; 52-53);

3, 5, 8 and 10 (burglary): 20 years as a habitual violent felony
of fender with a 15 year m ni nrum mandatory, followed by five years
probation (R30; 36-37; 40-41; 46-47; 50-51);

7 (fraudul ent use of a credit card): 10 years as a habi tual viol ent
felony offender wwth a 10 year m ni nrum mandatory. (R30; 44-45)

9: The judgnent refl ects Respondent was sentenced on count 9, grand
theft to 20 years incarceration as opposed to the 10 years i nposed
on all the other grand theft charges. Because grand theft is a
third degree fel ony punishable by up to five years and when doubl ed
for habitual offender sentencing, punishable by up to 10 years,
the 20 year sentence on this count is inproper. Petitioner believes
this is a scrivener’s error in |ight of how many counts Respondent
was sentenced on. Petitioner believes the witten sentence should
reflect this count as a 10 year habitual violent felony offender
sentence wth a ten year m ni nrummandatory as the other grand theft
convi ctions.

These sentences are to run concurrently with those in case nunbers
98-14826; 98-08982; and 95-11825. (R54)
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opinion in State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA 1998)] and

certifying its opinion conflicted with McKnight v. State, 727 So. 2d

314 (Fla. 3rd DCA 1999) and Wods v. State, 24 Fla. L. Wekly (D)

831 (Fla. 1st DCA March 21, 1999). (See Exhibit A, attached.) On
August 25, 1999, the state filed its tinely notice to invoke the

di scretionary review of this Court. This petition foll ows.

SUMMARY OF THE ARGUMENT

The Prison Rel easee Re-offender statute | eaves no discretion
to the trial court to not inpose the mandatory sentences provided
in the statute where the state seeks such sentencing and the
def endant qualifies for such sentencing. The instant trial judge
erred in not inposing the mandatory sentence. Because the pl ea was
entered based on a belief Respondent would not receive the
mandat ory sent ence, Respondent shoul d be able to withdraw his plea

upon renmand.



ARGUMENT

WHETHER THE TRI AL COURT ERRED | N REFUSI NG TO
SENTENCE RESPONDENT TO THE MANDATORY LIFE IN
PRISON SENTENCE AS A PRISON RELEASEE
REOFFENDER WHERE HE QUALI FI ED AS SUCH

The trial court erred in failing to sentence Respondent to
l[ife in prison pursuant to the Prison Rel easee Reoffender statute
where the state sought and Respondent qualified for such
sentencing. Section 775.082(8)(a), Fla. Stat. (1997), which sets
out the criteria for sentencing under the Prison Releasee
Reof f ender Act, provides in pertinent part:

“(8)(a)l. "Prison rel easee reoffender"” neans
any defendant who commts, or attenpts to commt: ...p.
Armed burglary ...wWithin 3 years of being rel eased from
a state correctional facility operated by the Departnent
of Corrections or a private vendor.

2. If the state attorney determ nes that a
defendant is a prison rel easee reoffender as defined in
subparagraph 1., the state attorney nmay seek to have the
court sentence the defendant as a prison releasee
r eof f ender. Upon proof from the state attorney that
establishes by a preponderance of the evidence that a
defendant is a prison releasee reoffender as defined in
this section, such defendant is not eligible for
sentencing under the sentencing guidelines and must be
sentenced as follows:

é:'For a felony punishable by life, by a term
of inprisonnment for life;

(d)yl. It is the intent of the Legislature
that of fenders previously rel eased from prison who neet
the criteria in paragraph (a) be punished to the fullest
extent of the law and as provided in this subsection,
unl ess any of the follow ng circunstances exist:

a. The prosecuting attorney does not have
sufficient evidence to prove the highest <charge
avai |l abl e;



b. The testinony of a material w tness cannot

be obt ai ned;

c. The victim does not want the offender to

receive the mandatory prison sentence and provides a

witten statenent to that effect; or

d. O her extenuating circunstances exi st which
preclude the just prosecution Of the offender.
Section 775.082(8), Fl a. Stat. (1997) (enphasi s

added) .

In the instant case, the court erred in failing to sentence
Respondent to the mandatory life sentence on the arned burglary
charge as a Prison Rel easee Reoffender where he qualified as such.
It is the state, not the trial court, who has discretion not to
seek an enhanced sentence under s. 775.082(8) as evidenced by the
| anguage in (8)(a)2., “... the state attorney may Seek to have the
court sentence the defendant as a prison releasee reoffender.”
However, once the state seeks this sentencing and the defendant
qualifies as such an offender, the court must sentence himto the
enhanced sentence. The statute refers to circunstances affecting
the prosecution of the offense and prosecution is not a judicial
function. It was the state’s choice, not the trial judge s choice,
as to whether to seek the mandatory sentence. The trial court did
not have the discretion to refuse to i npose the enhanced sentence
where the state sought its inposition and Respondent qualified for
such sent enci ng.

The fact subsection (d) does not bestow discretion upon the

trial court to not inpose the enhanced sentence is further



evidenced by the |anguage of (d) 2. which requires the state
attorney to keep statistics on cases wherein the defendant
qualified as a prison rel easee reoffender but was not sentenced to
t he enhanced sentence. Since it is the state who nust keep these
statistics (seemingly as a justification for why such sentencing
was not sought), it follows it is the state which has the
discretion as |[imted by the statute i n seeking i nposition of these
enhanced sentences.

Additionally, the Senate Staff Analysis and Econom c | npact
Statenent (Staff Analysis) prepared for this statute supports the
state’s claimit is the state which bears all the discretion in
deciding whether to seek enhanced sentencing. See Exhibit B,
attached, at pages 6, 7 and 10. See page 6:

A distinction between the prison rel easee
provision and the «current habitualization
provision is that, when the state attorney
does pursue sentencing of the defendant as a
prison rel easee reoffender and proves that the
defendant is a prison rel easee reoffender, the
court must inpose the appropriate nmandatory
m ni mum term of inprisonnment.

See page 7:

The CS provides legislative intent to
prohibit plea bargaining in prison releasee
reof f ender cases unless: there is insufficient
evidence; a material wtness's testinony
cannot be obtained; the victim provides a
witten objection to such sentencing; or there
are ot her extenuating circunstances precluding
prosecuti on.

See page 10:
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This CS gives the state attorney the
total discretion to pursue prison releasee
reof fender sentencing. If the court finds by a
preponderance of the evidence that the
defendant qualifies, it has no discretion and
must inpose the statutory maxi num all owabl e
for the offense.

The Staff Analysis clarifies that subsection (d) is directed
at the state attorney and expresses an intent to prohibit plea
bar gai ni ng except in these situations. (See Exhibit B, attached, at
page 7.) This interpretation explains why the |anguage in
subsection (d) refers to factors affecting the prosection of the
of fense as opposed to reasons to mtigate the sentence. The staff
analysis reflects the Second District’s opinion in State
v. Cotton, 728 So.2d 251 (Fla. 2d DCA 1998), followed in the instant

case, was wongly decided.?

°ln Cotton, the Second District summarily concluded, “..
applicability of the exceptions set out in subsection (d) |nvolves
a fact-finding function. W hold that the trial court, not the
prosecutor, has the responsibility to determne the facts and
exercise the discretion permtted by the statute. Hi storically,
fact-finding and di scretion in sentencing have been the prerogative
of the trial court. Had the legislature wshed to transfer this
exercise of judgnent to the office of the state attorney, it would
have done so i n unequivocal terns.” Merit briefs have been filed in
State v. Cotton, pending before this Court in Case Nunmber 94, 996
[ Subsequently, the Fourth District in State v. Wse, 24 Fla. L.
Weekly(D) 657 (Fla. 4th DCA March 10, 1999) aligned itself with
Cotton and certified conflict with McKnight. Wse is pendi ng before
this Court in case nunber 95, 230.]

The state notes that the | egislature has done exactly as suggested
by the Second District in Cotton and clarified that it is the
state, not the judge, who has sentencing discretion under this
statute. See Ch. 99-188, Laws of Fla., attached as Exhibit C, where
the exception provision to Prison Rel easee Re-of fender sentencing
now provi des:

11



By contrast, the Third District in MKnight, in a |engthy,
wel | -reasoned opinion, held that the statute does not afford the
trial court discretion in inposing the Prison Rel easee Re-offender
sentence when the state seeks its inposition and the defendant
qualifies for such sentencing. The Third District based its hol ding
on the plain | anguage of the statute and the |l egislative history as
set forthin the Staff Analysis and the House Commttee on Cri m nal
Justice Appropriations, Commttee Substitute for House Bill 1371
(1997) Bill Research and Econom c Inpact Statenment 11 (April 2,
1997).

The MKnight court noted that the exceptions set forth in
subsection (d) (except for the provision regarding the victims
desire the defendant not be subject to the Prison Rel easee Re-
of fender sentence) nake no sense if applied to the trial court’s
di scretion. For exanple, how can a sentencing judge apply (d) 1.
a.: “The prosecuting attorney does not have sufficient evidence to
prove the highest charge available;” (d) 1. b.: “The testinony of

a material wtness cannot be obtained;” or (d) 1. d. “OQher

It is the intent of the Legislature that offenders
previously released fromprison who neet the criteriain
paragraph (a) be punished to the fullest extent of the
| aw and as provided in this subsection, unless the state
attorney determines t hat extenuating circunstances exi st
whi ch preclude the just prosecution of the offender,
including whether the victim recommends that the
offender not be sentenced as provided in this
subsecti on.

(Enmphasi s added.)
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ext enuating circunst ances exi st which preclude the just prosecution
of the offender.” ? (Enphasis added.) These exceptions nmake no
sense when applied to a judge’'s sentencing discretion. They nake
perfect sense when applied to a prosecutor’s exerci se of discretion
in determning whether to charge a crinme which will bring the
defendant within the realm of the Prison Releasee Re-offender
statute or to charge a lesser crinme which would not invoke the
statute.

The reasoni ng of McKni ght based on the | egislative history and
pl ain | anguage of the statute is the nore sound analysis of the
instant issue. MKnight was followed by the First District in
Wods’” and the Fifth District in Speed®. Based on the plain

| anguage of the statute and as clarified through the Staff

"Wods v. State, 24 Fla. L. Wekly (D) 831 (Fla. 1st DCA March 21,
1999) (based on plain |anguage of the statute, statute does not
afford trial judge discretion to not inpose mandatory sentence; no
need to resort to legislative history for this concl usion because
of the plain |anguage of the statute; however, |egislative history
additional ly supports this conclusion; no violation of separation
of powers/due process or equal protection; certified question to
this Court:

DCES THE PRI SON RELEASEE REOFFENDER PUNI SHVENT

ACT, CODI FIED AS SECTION 775.082(8), FLORIDA

STATUTES (1997), VIOLATE THE SEPARATION OF

PONERS CLAUSE OF THE FLORI DA CONSTI TUTI ON?

8Speed v. State, 732 So.2d 17 (Fla. 5th DCA 1999) (based upon plain
| anguage of the Act, and its legislative history, the state, not
the trial judge, has discretion under subsection (d) as to whether
to seek the nmandatory prison term no violation of separation of
powers doctrine; raises issue but does not address possible due
process viol ati on based on victinms “veto” power.) Speed is pending
before this Court in Case Nunmber 95, 706.

13



Anal ysis, the trial court had no discretion not to inpose the
enhanced sentence in this case once the state sought enhanced
sentenci ng and Respondent qualified for sentencing as a Prison
Rel easee Re- of f ender.

Because t he | anguage of the statute i s mandat ory and does not
give the trial court discretion not to inpose the nandatory
sentence, the instant sentence should be reversed. Because
Respondent entered his pleas in case nunber 97-14662 with the
understanding he would receive the instant 20 year sentence, he

must be given an opportunity to withdraw his pleas on renand.
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CONCLUSION

Based on the foregoing, Petitioner asks this Court to reverse
the instant sentence; disapprove the Second District’s opinion in

State v. Cotton (and the Fourth District’s opinion in State v.

Wse,) and approve the Third District opinion in MKnight v. State.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

ROBERT J. KRAUSS

Sr. Assistant Attorney General
Chief of Crimnal Law, Tanpa
Fl ori da Bar No. 0238538

WENDY BUFFINGTON

Assi stant Attorney General

Fl ori da Bar No. 0779921

2002 N. Lois Avenue, Suite 700
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PER CURIAM.

We affirm the sentence imposed. See State v, Cotion, 728 So. 2d 251

(Fla. 2d DCA 1998)(holding that the trial court has discretion to determine whether a
defendant should be sentenced as a Prison Releasee Reoffender under the Prison

Releasee Reoffender Act). See also Coleman v. State, 24 Fla. L. Weekly D1324 (Fla.




2d DCA June 4, 1999); State v. Cowart, 24 Fla. L. Weekly D1085 (Fla. 2d DCA Apr. 28,
1999); State v, Wise, 24 Fla. L. Weekly D657 (Fla. 4th DCA Mar. 10, 1999). We
acknowledge and certify conflict with Woods v. State, 24 Fla. L. Weekly D831 (Fla. 1st

DCA Mar. 26, 1999), and McKnight v. State, 727 So. 2d 314 (Fla. 3d DCA 1999).

Affirmed; conflict certified.

THREADGILL, A.C.J., GREEN and STRINGER, JJ., Concur.
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. SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT g

(This ducument is based only on the provisions contained in the legislation as of the latest datc listed balow.)

Dale: April 10, 1997 Revised:

Subject:  Criminal Penaltics

Aunalyst Stafl Dircetot’ Relerencee Action
Enickson Miller CJ Favorable/CS
Martin Smith WM Favorable

RN SR

l. Summary:

CS/SB 2362 provides that when a state attorney pursues sentencing of a defendant as a prison
. releasee reoffender and proves that the reoffender is a prison relcasee rcolflcader, the courl must
impose mandatory minimum penalties, which graduate upward based on the felony degree of the
current offense. A “prison releasee reoffendet” is a person who, within 3 years after the person’s
release from incarceration, commits any of the offenses, primarily violent offenses, designated in
this legislation. A prison relcasee reoffender is ineligible for parole, control release, or any form of

carly release. Legislative intent is to prohibit plea bargaining in prison releasec reoffender cases,
except in limited circumstances.

The Department of Corrections is required to notify an inmate, prior to the inmate’s release, that
the inmate may be sentenced as a prison releasce reoffender upon commission of an offense
designaled in the legislation within 3 ycars after the inmate’s release.

A law enforcement officer may arrest without warrant a probation or community control violator.

A probation, community control, or control release violator, forfeits all gain-time or commutation
of time for good conduct carncd up to the date of release on probation, conununity control, or
control release,

This CS subétantially amends the following sections of the Florida Statutes: 775.082; 944.705;
947.141; and 948.06. The CS reenacts sections 948.01(9) and (13)(b) and 958.14, Florida
Statutes, to incorporate the amendmients to section 948.06, Florida Statutes, in reference thereto.
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I.Present Situation:

Section 775.082, I.8., sets forth the maximum statutory penaltics which may be imposed lor a
misdemecanor or felony, as follows:

» A capital felony shall be punished by death or life imprisonment without parole eligibility.

» A life felony committed prior to October 1, 1983, may be punished by life imprisonment
or a term of imprisonment of 30 or more ycars. A life fclony commitied on or aller
October 1, 1983, may be punished by life imprisonment or a term of imprisonment not

exceeding 40 years. A life felony committed on or after July 1, 1995, may be punished by
life imprisonment,

» A first degree felony may be punished by a term of imprisotunent not exceeding 30 years
or, when specifically provided by statute, imprisonment for a term of years not excecding
life imprisonment,

» A second degree felony may be punished by a term of imprisonment not exceeding 15
years, '

» A third degree felony may be punished by a term of imprisonment not exceeding 5 years.

. » A first degree misdemeanor may be punished by a definite term of imprisonment not
exceeding-1 year. :

» A second degree misdemeanor may be punished by a definite term of imprisonment not
exceeding 60 days.

Florida currently has several “habitualization” statutes that provide for enhanced sentences for
offenders who qualify, and may also provide for minimum mandatory sentences. To be sentenced
under these statutes, an offender must be noticed and must have a separate hearing pursuant to

5. 775.084(3), IF.S. (1996 Supp.), to determine whether the offender qualifies for application of
one of these sentencing enhancements.

If a state attorney pursues a habitual felony offender sanction against a defendant, and the court,
in a separate proceeding, determines that the defendant meets the criteria for the habitual felony
offender classification, the court must sentence the defendant as a habitual felony offender, subject
1o nnpnsoumcnt unless the court finds such sentencing is not necessary for the protection of the -

public. The finding necessary to determine whether the defendant is a habitual felony offender is
that: o

» the defendant has previously been convicted of any combination of two or more felonies
in Florida or other qualified oflenses;
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the felony for which the defendant is to be sentenced was commitled within 5 years of *
the date of the conviction of the defendant’s last prior felony or other qualified oflense,
or within 5 years of the defendant’s release from a prison sentence;

the felony for which the defendant is to be senlenced, and one of the two prior l:clony
convictions, is not a violation of s. 893.13, the Controlled Substance Act;

the defendant has not reccived a pardon for any felony that is necessary to sentence the
offender as a habitual felony offender; and

a conviction of a felony or other qualified offense that is nccessary to apply the habitual
statute has not been set aside in any postconviction proceeding.

A “habilual felony offender” may be sentenced under s. 775.084(4)(a), I.S. (1996 Supp.), as

follows:

>
>

»

in the case of a life felony or a felony of the first degree, for life.
in the case of a second degree felony, for a term of years not exceeding 30 years,
in the case of a third degree felony, for a term of years not exceeding 10 ycars.

If a state altorney pursues a habitual violent felony offender sanction against a defendant, and the

. court, in a scparate procceding, determines that the defendant meets the criteria for the habitual
violent felony offender classification, the court must sentence the defendant as a habitual violent
felony offender, subject to imprisonment, unless the court finds such sentencing is not necessary
for the protection of the public. The finding necessary to determine whether the defendant is a
habitual violent felony offender is that;

|

the defendant has previously been convicted of a felony or an attempt or conspiracy to
comunit a felony and one or more of such convictions was for: arson; sexual batlery;
robbery; kidnaping; aggravated child abuse; aggravated assault; murder; manslaughiter;
unlawful throwing, placing, or discharging of a destructive device or bomb; armed
burglary; aggravated battery; or aggravated stalking;

the felony for which the defendant is to be sentenced was committed within 5 years of
the date of the conviction of the last prior enumerated fclony or within § ycars of the
defendant’s rclease from a prison senlence or other commitment imposed as a result of a
prior conviction for an enumerated felony;

the defendant has not received a pardon on the ground of innocence for any crime that is
necessary for habitualization; and

a conviction of a crite necessary to the operation of the habitual statute has not been set
aside in any postconviction proceeding..
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. A “habitual violent felony olfender” may be sentenced under s. 775.084(4)(@), .S, (1996 Supp:),u
as follows: :

» inthe case of a life felony or [irst dcgréc fclony, for life, and such offender shall not be
cligible for release for 15 ycars.

»  in the casc of a sccond degree felony, for a term of ycars not cxceeding 30 years, and
such offender shall not be eligible for relcase for 10 years.

» inthe casc of a third degree felony, for a term of years not to exceed 10 years, and such
offender shall not be cligible for release for 5 years.

If a state altorney pursues a violent career criminal sanction against a defendant, and the court, in
a separate proceeding, determines that the defendant meets the criteria for the violent carcer
criminal sanction, the court must sentence the defendant as a violent career criminal, subject to
-imprisonment, unless the court {inds that such sentencing is not necessary for the protection of the

public. The finding necessary to determine whether the defendant is a violent career criminal is
that:

» the defendant has previously been convicted as an adult 3 or more times for an offense in
Florida or other qualified offense that is: any forcible felony, as described in s, 776.08,
' . F.S.; aggravated stalking; a'ggrav'ated child abuse; lewd, lascivious, or indecent conduct,
as described in s. 800.04, I.S.; escape; or a {elony violation of chapter 790, I.S.,
involving the use of a firearm;

» the defendant has been incarcerated in a state prison or a {ederal prison;

» the primary felony offense for which the defendant is to be sentenced is a [clony
cniumerated above and was committed on or afier October 1, 1995, and while the
defendant Has served a prison sentence or other commitment imposed as a result of a
prior conviction for an enumerated felony; or within 5 years after the conviction of the
last prior enumerated felony or within 5 years after the defendant’s relcase from a prison
scntence or other commitment imposed as a result of a prior conviclion for an
enumerated felony, whichever is later;

» the defendant has not received a pardon for any felony that is necessary for the
application of the violent career criminal statute; and

» a coni\(iclion of a felony or other qualified offense necessary for the application of the
violent career criminal statute has not been set aside in any postconviction proceeding,

A “violent carcer criminal” must be sentenced under s. 775.084(4)(c), I.S. (1996 Supp.), as

. follows:
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» inthe case of a life felony or a first degree fclony, for life.

» in the case of a second degree {elony, for a term of years not exceeding 40 ycars, with a
mandatory minimum term of 30 years imprisonment,

» inthe case of a third degree felony, for a term of years not exceeding 15 years, with a
mandatory minimum term of 10 years imprisonment,

Section 944.705, F.S., requires the Department of Corrections to provide participation in a
standardized relcase oricntation program to every release-eligible inmate.

Section 947.141(6), F.S., provides that when a releasee’s conditional release, control release, or
conditional medical releasce is revoked and the releasee is ordered to be returncd to prison, the
releasee, by reason of the misconduct, may be deemed to have forfeited all gain-time or
commutation of time for good conduct, as provided by law, earncd up to the date of relcase. A

-conditional medical releasee’s gain-time accrued before the date of the conditional medical release

cannot be forfeited if the conditional medical release is revoked due to the improved medical or
physical condition of the releasee. This subsection does not deprive the prisoner of the right to

gain-time or commutation of time for good conduct, as provided by law, from the datc of return
to prison. '

Scction 948.06(1), I.S., provides, in part, that whenever, within the period of probation or
control, there are reasonable grounds to believe that a probationer or controlee has violated his
probation or communily control in material respect, any parole or probation supervisor may
arrest, or request any county or municipal law enforcement officer (o arrest, the probationer or
oflender without warrant, wherever found, and forthwith return him (o the court granting (he
probation or community control.

Scction 948.06(6), F.S., provides that whenever probation, communily control, or control release,
including the probationary, communily control portion of a split sentence, is violated and the
probation or communily control is revoked, the offender, by rcason of his misconduct, may be
deemed to have forleited all gain-time or commutation of time for good conduct, as provided by
law, earned up to the date of his release on probation, community control, or control release. This
subsection does not deprive the prisoner of his right to gain-lime or commutation of time for good
conduct, as provided by law, from the date on which he is returned to prison. However, if the
prisoner is sentenced to incarceration following termination from a drug punishment program
imposed as a condition of probation, the sentence may include incarceration without gain-time or
early release eligibility during the time remaining on the treatment program placement term, '

Scction 948.01,T.8., (1996 Supp.), which relates to the crileria governing the court’s placement
of a defendant on probation or community control, provides, in part that procedures governing
violations of community control shall be the same as desctibed in s. 948.006, F.S., and offenders

placed on drug offender probation are subject to revocation of probation as provided in s. 948.06,
F.S. Sce s, 948.01(9) and (11), F.S. (1996 Supp.).
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lll. Effect of Proposed Changes:

CS/SB 2362 creales the “Prison Releasce Reoflender Punishment Act,” which provides for
mandatory minimum sentences for a “prison releasee reoffender,” which is defined as an offender
who, within 3 years of being released from a state correctional facility or a private vendor,
conunils, or allcmipts to commit: treason; murder; manslaughter; sexual battery; cagjacking; home-
invasion robbery; robbery; arson; kidnapping; aggravated assault; aggravated battery; aggravated
stalking; aircraft piracy; unlawful throwing, placing, or discharging of a destructive device or
bomb; any felony which involves the use of threat of physical force or violence against an
individual; armed burglary; burglary of an occupied structure or dwelling; any felony violation
relating to having weapons while engaged in a criminal offense; any felony violation relating to
lewd, lascivious, or indecent assault or act upon or in the presence of a child; any felony violation

relating to abuse, apgravated abuse, or neglect of a child; or any {elony violation relaling to sexual
performance by a child.

The CS further provides that, if a state attorney determines that a defendant is a prison rcleasce
reoffender, the state atlorney may seek to have the court sentence the defendant as a prison
releasee reoflender, Upon proof from the slale attorney. that establishes by a preponderance of the
cevidence that a defendant is a prison releasce reoffender, the defendant is not eligible for
sentencing under the guidelines and must be sentenced as follows:

for a life felony, life imprisonment.

for a first degree felony, a 30-year term of imprisonment.
for a second degree felony, a 15-year term of imprisonment.
for a third degree fclony, a 5-ycar term of imprisonment,

Yy ¥ ¥ v

Essentially, then, the mandatory minimum term imposed is the maximum statutory penalty under
s. 775.082, F.S. These provisions require the court to impose the mandatory minimum term if the

state attorney pursucs sentencing under these provisions and meets the burden of proof for
establishing that the defendant is a prison releasce reoffender.

The state attorney is not required to pursue sentencing the defendant as a prison releasce
reoffender. Even if the defendant meets the criteria for a prison releasee reoffender, the state
attorney can seek to have the defendant sentenced under the sentencing guidelines or, if he meets
relevant criteria, habitualized as an habitual felony offender, habitual violent felony offender or
[Violent career criminal. A distinction between the prison releasee provision and the current
habitualizalion_provisions is that, when the state attorney does pursue senlencing of the delendant
as a prison releasee reoffender and proves that the defendant is a prison releasce reoffender, the
court must impose the appropriate mandatory minimum term of imprisonment.

e )

The CS further provides that a person sentenced as a prison releasce reoflender shall be released
. only by expiration of sentence and shall not be eligible for parole, control release, or any form of
early release. The prison releasee reoffender must serve 100 percent of the court-imposed
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a greater senlence of incarceration pursuant to any other provision of law.

"The C8 provides legislative intent to prohibit plea bargaining in prison release reollender cases,
unless: there is insuflicicnt evidence; a material witness's testimony cannot be obtained; the victim

provides a written objection to such sentencing; or there are other extenuating circumstances
precluding prosecution.

The CS further provides that, as part of the rclease orientation for an inmate being released, the
Department of Corrcctions shall nolily the inmate, in no less than 18-point type in the inmate’s
release documents, that the inmate may be sentenced as a prison releasee reoffender if the inmate
comumits a new offense within 3 ycars afler the inmate’s release that would qualify the inmate as a
prison relcasce reoflender. The notice must be prefaced by the word “WARNING” in bold-laced
type. This release orientation provision does not preclude sentencing a person as a prison releasec
reoffender, nor does evidence that the Department of Corrections failed to provide such notice,
-preclude such sentencing. The state is not required to demonstrate that,the person received notice
in order for the court to sentence the person as a prison releasee reoffender.

The CS further provides that any law enforcement officer who is aware ol the probationary or

community control status of a probationer or controlee and who belicves, based upon reasonable

grounds, that the probationer or controlee has violated probation or community control, may
. arrest the probationer or controlec without warrant. Current law provides for a law enforccment

officer to make a warrantless arrest of a probation or community control violator when requested
by the violator’s parole or probation officer, |

The CS further provides that persons who violate probation, community control, or control
release, including the probationary, community control portion of a split sentence, shall be
deemed to have forfeited all gain-time or commutation of time for good conduct, as provided by
law, earned up to the date of rclease. Current law provides that such forfeiture is a discretionary
matter.

Finally, the CS reenacls provisions and sections in order to incorporale amendments to s. 948.00,
F.S,, in references therelo.

IV. Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

“

B. Public Records/Open Meelings Issues:

. None.

sentence rather than 85 pereent as current law provides. The courl is not prevented from impositg

———
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C. Trust Funds Restrictions:
None.

D. Other Constitutional Issues:

The legislation contains no provision for providing notice to the defendant prior to judgment
being pronounced. It is fundamental to due process that “reasonable notice and an
opportunity to appcar and be heard [be provided] before judgment is pronounced.” State ex
rel. Barancik v. Gates, 134 S0.2d 497, 500 (Fla. 1961). Although the legislation apprises
cach releasce that he or she may be subject to the prison releasee reoffender sanction, there is
no actual notice by the state to the defendant prior to judgment of the state atlorney’s intent
to pursue such sanction. This is in contrast to current habitualization laws which notify the
defendant prior to judgment of the state attorney’s intent to pursue habitualization, so that
the defendant can prepare to defend himself or herself, See, Massey v. State, 589 So.2d 336,
337 (Fla, St DCA. 1991) (“Lack of any notice, wrilten or olherwisc, is a duc process
violation. . . .”"), approved, Massey v. State, 609 So0.2d 598 (Fla. 1992). Ashley v. State, 614
S0.2d 486 (Fla 1993), citing Massey.

V. Economic lmpact and Fiscal Note:
. A. Tax/Fee Issues:

None,
B. Private Sector Impact:
Noune,

C. Government Sector Impact:

As of April 22, 1997, a proposed Criminal Justice Estimating Conference prison bed impact
for this bill is pending. The proposed CIEC analysis assumes 87.9 percent of the eligible
offenders will be sentenced under the provisions of this legislation. This asswuption is based
upon tlic percent of offenders cligible for habitual offender sentencing in Dade County and
Broward County where the prosecutor pursued habitualization through the case disposition.

These offices, as well as others, do not use statutory criteria for habitualization. They use

their own guidelines, which are more restrictive than the law. Presumably, were slate

altorneys to usc more restrictive guidelines for prison releasee reoffender sentencing, there

would be some reduction in the offender eligibility pool. Provided below is the pending

unofficial CJEC estimate on the prison bed impact of CS/SB2362. The costs shown for these
. beds assume that new prison capacity and operations would need to be funded.
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‘The analysis shown above considers neither the prison bed capacity that may alrcady be
available to accomodate these population increases, nor the demand for additional prison
beds that is currently projected for {uture years® admissions. Combining the impact of this

CUMULATIVE | OPERATIONS FIXED TOTAL
INCRIEASE IN COSTS CAPITAL COST| CUMULATIVE
PRISON POP. |REQUIRED FOR|FOR NEW BEDS| COSTS FOR
CS/SI} 2362 INCREASE EACH YEAR CS/513 2362
FY 1997-98 181 $1,493,069 $17,921,912 $19.414,981
FY 1998-99 764 $8,017,853 $22,270,144 $30,287,997
FY_1999-00 1,687 $21,440,123 $42,463,332 $63,903,455
FY 2000-01 3,394 $45,911,916 $45,792,054 $91,703,970
FY 2001-02 5,176 '$80,086,650 $51,344,832 | . $80,086,650
$156,949.610 $179.792274 ___ $285397,052

bill with the currently forecasted prison bed need AND current [unding, for prison beds under
current law yields the costs shown in the table below. THIS ASSUMES THAT THIS BILL
WOULD BE THE ONLY CHANGE TO OCCUR IN THE CURRENT FORECAST.

OTHER BILLS PASSED BY THE LE

FURTHER.

‘

GISLATURE COULD INCREASE TIESE COSTS

The operational costs are considerably lower in the combined impact table because of the
current availability of vacant prison beds which can be opened with a marginal increase in
operating costs, instcad of the full operating perdicm cost for beds built in the future, The

IMPACT COMBINED WITH CURRENT FORECAST & FUNDING

CUMULATIVE | OPERATIONS FIXED TOTAL

INCREASE IN COSTS CAPITAL COST | CUMULATIVLE

PRISON POP. |REQUIRED FOR|FORNEW BEDS| COSTS FOR

CS/SB 2362 INCREASE | EACH YEAR_| Cs/si 2362
FY_1997-98 181 $831,742 $0 $831,742
FY 1998-99 764 $4,466,471 $0 $4,466,471
FY 1999-00 1,687 $11,943,889 $36,965,736 $48,909.625
FY 2000-01] 3394 $27,089,495 $95348.538 | $122,438,033
FY 2001-02 5,176 $62,256,390 $50,818,224 $113,074,614
* $106,587.988 __ $183.132.498 _ $289.720,486

fixed capital costs, on the other hand, are greater in the combined impact table because the
combined impact analysis calculates the construction costs when actually needed in later
years at a higher per bed cost. (NOTE: This analysis assumes that a 2% surplus of beds
is maintained to account for error in the estimating conference projections.)
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None.' ot

VIl. Related Issues:

sentencing, 1 the court [inds by a preponderance ol the evidence that the defendant qual

has no discretion and must impose the statutory maximum allowable for the ollense. Unlike the
1abitual offender provisions which have withstood court challenges, the provisions of this CS do
not authorize a court to imposc a lesser scntence even if the court believes the delendant presents
no present danger to the public. "This distinction could raise arguments that the bill cupowers
assistant state attorneys to be the ultimate sentencing authority, rather than the elected judiciary.

This CS gives the slate attorney the total discretion to pursue prison rcleasce reofTender —j
: ifies, it

Because this CS so closcly parallels the felony habitualization statute pursuant to s. 775.084, I'.S.
(1996 Supp.), it seems that Florida’s sentencing policy should maintain consistency with regard to
procedures for sentencing enhancements, In an cffort to provide due process and [undamental
fairness, offenders who would be “habitualized” under s, 775.084, F.S. (1996 Supp.), for
enhanced sentencing, are afforded wrilten notice of a hearing and a separale determination
hearing, where the court will determine if the offender meets the criteria of a habitual or habitual

. violent felony offender, or a violent carcer criminal. Furthcrmore, an offender has an opportunity
to present evidence and refute the imposition of an enhanced sentence. The court, as the final
sentencing authority, is currently authorized to use its discretion to not “habitualize” an offender if
it determines that it is not necessary in order to protect the public.

The procedures that have been statutorily adopted and maintained for sentencing enhancements
under s. 775.084, I'.S. (1996 Supp.), have consistently been upheld by the appellate courts as
meeting due process and fundamental fairness challenges. No such procedures or elements of

judicial discretion are provided in this CS. It should be noted that this CS would be a departure
from current sentencing policy and procedure.

Vill. Amendments:

None,

‘Ihis Senalg stalT analysis docs not reflect the intent or official position ol the bill's sponsor or the Florida Senate,

»
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as_the “Three-Strike Violent Felony

. within 3 years of being released from a state correctional facility operated
by the Department of Corrections or a private vendor.

2. “Prison releasee reoffender” also means any defendant who commits
or attempts to commit any offense listed in subparagraph (a)l.a.-r. while the

defendant was serving a prison sentence or on escape status from a state

correctional facility operated by the Department of Corrections or a private
vendor.

of subsection (9) of section 775.082,

ire amended to read. 3.2. Ifthe state attorney determines that a defendant is a prison releasee

reoffender as defined in subparagraph 1., the state attorney may seek to
have the court sentence the defendant as a prison releasee reoffender. Upon
proof from the state attorney that establishes by a preponderance of the
evidence that a defendant is a prison releasee reoffender as defined in this
section, such defendant is not eligible for sentencing under the sentencing
guidelines and must be sentenced as follows:

f scntcncin.g structures; mandatory
:nders previously released from pris-

L]
means any defendant who commits,

a. For a felony punishable by life, by a term of imprisonment for life;
b. For a felony of the first degree, by a term of imprisonment of 30 years;

¢. Yor a felony of the second degree, by a term of imprisonment of 15
years; and

d. For a felony of the third degree, by a term of imprisonment of 5 years.

(d)1. Itisthe intent of the Legislature that offenders previously released
from prison who meet the criteria in paragraph (a) be punished to the fullest
extent of the law and as provided in this subsection, unless_ the state attor-

ney determines that i

weapon;
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5. A conviction of a felo
operation of this paragraph
tr . proceeding.
d—other extenuating circumstances exist which preclude the just prose-
cution of the offender, including whether the victim recommends that thefx

offender not be sentenced as provided in this subsection.

2. For every case in which the offender meets the criteria in paragraph
(a) and does not receive the mandatory minimum prison sentence, the state i
attorney must explain the sentencing deviation in writing and place such i
explanation in the case file maintained by the state attorney. On a quarterly #
basis, each state attorney shall submit copies of deviation memoranda re- ¥
garding offenses committed on or after the effective date of this subsection, i
to the president of the Florida Prosecuting Attorneys Association, Inc. The b
association must maintain such information, and make such information{§
available to the public upon request, for at least a 10-year period. b

[]:1 . . I 3 ‘; II Ffl l . l I . ’

(b) “Habitual violent felo
courl may impose an extend
graph (4)(b), if it findy that:

1. The defendant has pre
or conspiracy to commit a fel

a. Arson;

=3

Sexual battery;

¢. Robbery;

ection 3. Section 775.084, Florida Statutes,- 1998 Supplement, is d. Kidnapping;

ameégded to read:

)
)

e. Aggravated child abus:

775.084 Violent career criminals; habitual felony offenders and Mabitual )
violent felgny offenders; three-time violent felony offenders; defipitions; pro-f
cedure; enhanced penalties or mandatory minimum prison terins.— 1

f. Aggravated abuse of a

g. Aggravated assault wi

(1) As used\in this act: h. Murder;

(a) “Habitual f\ony offender” means a defendant fof whom the court may} :

impose an extended\term of imprisoninent, as proyifled in paragraph (4)Xa)
if it finds that:

i. Manslaughter;

j- Aggravated manslaugh

1. The defendant has pyeviously been conyicted of any combination of two #
or more felonies in this stde or other quglified offenses. :

—

k. Aggravated manslaug

1. Unlawful throwing, pla

2, The felony for which the\Jefendaat is to be sentenced was committed ¢. bomb;

a. While the defendant was selying a prison sentence or other sentence, §
or_court-ordered or lawfully imp6shd supervision that is cenmitment im

posed as a result of a prior cop¥ictionMpr a felony or other qualified offense
or

m. Armed burglary;

n. Aggravated battery; or

; Aggravated stalking.
b.  Within 5 years of the date of the convidion of the defendant’s last prior §
felony or other qualified’offense, or within 5 ygars of the defendant’s release §
from a prison sentence, probation, community chntrol, control release, condi .
tional release, pargle or court-ordered or lawfully imposed supervision o a. While the defendant w:

'other sentence thdt is eemmitment imposed as a régult of a prior conviction or court-ordered or lr“qu“V
for a felony or pfher qualified offense, whichever is Iqter.

:xb. . Within 5 years of the d
ated felony, or within 5 years
robation, communit

" The felony for which th

3. The felony for which the defendant is to be senten¢ed, and one of the
two prior felony convictions, is not a violation of s, 893.13 relating to the
purchasg or the possession of a controlled substance.

4. /The defendant has not received a pardon for any felony ox other quali
fied offense that is necessary for the operation of this paragraph.
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