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1McKnight is pending before this Court in case number 95,154.

2Woods is pending before this Court in Case Number 95,281.
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Courier New, a font that is not proportionately spaced.

STATEMENT OF THE CASE

The state invokes this Court’s discretionary jurisdiction

pursuant to Rule 9.030(a)(2)(A) (vi), Fla. R. App. P. (1999), of

the Second District Court of Appeal opinion issued in this case

certifying its decision is in direct conflict with McKnight v.

State, 727 So.2d 314  (Fla. 3rd DCA 1999)1 and Woods v. State, 24

Fla. L. Weekly (D) 831 (Fla. 1st DCA March 21, 1999)2.

Additionally, the instant opinion is in direct conflict with the

Fifth District’s opinion in Speed v. State, 732 So.2d 17 (Fla. 5th

DCA 1999).

STATEMENT OF THE FACTS

In an eleven count amended information in case number 97-

14662, the state charged Respondent with one count of armed

burglary; five counts of grand theft; four counts of burglary; and

one count of fraudulent use of a credit card for acts occurring in

June and August of 1997. (R15-19). On September 29, 1997, the state

filed its notice of Respondent’s qualifications for sentencing as

a Prison Releasee Re-offender. (R13)

On October 1, 1998, a hearing was held at which Respondent’s

counsel presented Respondent’s background to the court. (R349)

Respondent’s counsel represented that Respondent’s mother, an



3Counsel pointed out to the court the mother was present to
corroborate any of these facts if the court desired. (R350; 355)

4Counsel pointed out the allegations of sexual abuse were not new
and were set forth in his mental health records when Respondent was
15. (R355-356) 
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alcoholic, took methamphetamine while pregnant with Respondent.3

(R351) At some time after he was born, she told him she wished she

had aborted him. (R351) On Christmas Eve when he was five, she

threw a glass ashtray at him because he was going to open some

presents under the tree. (R351) It hit him in the forehead and

required stitches the next day. (R351)  

At age seven, Respondent was placed in foster care and did not

have a good foster care experience. (R351-352) At nine, Respondent

had his first contact with the criminal justice system. (R352) He

was charged with burglary for breaking into a  neighbor’s house for

food when he was hungry. He also took a radio. (R352) His father,

who had left when Respondent was very young, reappeared when

Respondent was 10 and sexually abused him over the next few years.4

(R351-352) At 15, Respondent began a series of hospitalizations for

mental health problems including several serious suicide attempts.

(R352-353) 

His prior record consisted of only one violent crime, an

aggravated battery, for Respondent’s shooting someone with a BB

gun. (R352; 360) He scored 30 years on the guidelines. (R353) Under

the Prison Releasee Re-offender statute, Respondent was required to

serve a mandatory life sentence. (R353) The defense argued there
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was a legitimate issue as to whether evidence of the burglaries

should be suppressed based on the circumstances surrounding the

stop. A lengthy suppression motion had been filed. (R353-354) The

defense was not arguing the suppression issue but presented it as

a legal basis for the court to not impose the Prison Releasee Re-

offender life sentence. (R354)  Additionally, the defense argued

the court could deviate from the guidelines based on Respondent’s

host of emotional and mental health problems which had made it

virtually impossible for him to conform  his behavior to the

requirements of law. (R354)  The defense asked for a 15 sentence

followed by 15 years probation. (R355)

Respondent spoke in his own behalf and stated his emotional

problems were not an excuse for the burglaries. (R357) He committed

the burglaries because no stable job could support his cocaine

habit, a habit which became worse after he was sent to prison.

(R356-357) He was very afraid of spending his life in prison and

asked the court for mercy. (R358)

The state responded that the court had no discretion in not

sentencing Respondent to the mandatory Prison Releasee Re-offender

life sentence. (R358) The factual basis for these crimes was that

Respondent and a codefendant rented a U-Haul truck and burglarized

three houses. (R358) During one of the burglaries, they stole an

unloaded shotgun. (R359) The instant burglaries occurred less than

three months after Respondent’s release from prison for grand
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theft, burglary and dealing in stolen property convictions. (R359)

While in jail on the instant burglary charges, Respondent spit on

a corrections officer during a disagreement. (R360) A couple months

before the instant October 1, 1998 hearing, Respondent masterminded

an escape attempt with his girlfriend. (R360) The authorities got

wind of the escape attempt as Respondent and cohorts headed toward

an area where Respondent’s girlfriend had left a U-Haul truck with

keys in it, a dangerous looking knife and cigarettes. (R360-361)

When stopped, Respondent had a toothbrush with a razor in the end.

(R361)  Respondent admitted the escape was his idea because he

didn’t want to spend his life in prison. (R361) His girlfriend

admitted her participation though Respondent tried to keep her out

of it. (R361) 

The state, though sympathizing with Respondent’s rotten life,

argued the court had no discretion in not sentencing Respondent as

a Prison Releasee Re-offender. (R361-363; 366)

The court disagreed with the state concluding the statute gave

the court such discretion. (R364) The court offered Respondent 20

years incarceration, rather than the mandatory life, finding

extenuating circumstances under s. 775.082(8)(d)1.d., Fla. Stat.

(1997). (R367) 

Respondent entered a guilty plea to the charges in case number

97-14662 with the understanding he would receive a sentence of 20

years incarceration as a habitual violent felony offender, 15 year



5Respondent was sentence in case number 97-14662, on each count, as
follows: 
1 (armed burglary): 20 years as a habitual violent felony offender
with a 15 year minimum mandatory, followed by five years probation,
(R30-32-33); 
2, 4, 6, and 11 (grand theft): 10 years as a habitual violent
felony offender with a 10 year minimum mandatory( R30; 34-35; 38-
39; 42-43; 52-53); 
3, 5, 8 and 10 (burglary): 20 years as a habitual violent felony
offender with a 15 year minimum mandatory, followed by five years
probation (R30;  36-37; 40-41; 46-47; 50-51); 
7 (fraudulent use of a credit card): 10 years as a habitual violent
felony offender with a 10 year minimum mandatory. (R30; 44-45) 
9: The judgment reflects Respondent was sentenced on count 9, grand
theft to 20 years incarceration as opposed to the 10 years imposed
on all the other grand theft charges. Because grand theft is a
third degree felony punishable by up to five years and when doubled
for habitual  offender sentencing, punishable by up to 10 years,
the 20 year sentence on this count is improper. Petitioner believes
this is a scrivener’s error in light of how many counts Respondent
was sentenced on. Petitioner believes the written sentence should
reflect this count as a 10 year habitual violent felony offender
sentence with a ten year minimum mandatory as the other grand theft
convictions. 
These sentences are to run concurrently with those in case numbers
98-14826; 98-08982; and 95-11825. (R54)

6

minimum mandatory, followed by 5 years probation in case numbers

97-14662; 98-8982; and 98-14826. (R28-29; R376-380) This sentence

was to run concurrently with sentences in case numbers 95-38888 and

95-36035. (R29) He was adjudicated guilty, (R380), and so

sentenced, over the state’s renewed objection. (R380)5 

The state appealed the trial court’s refusal to impose the

mandatory Prison Releasee Re-offender sentence arguing it was not

within the trial court’s discretion not to impose the mandatory

sentence once the state sought its imposition for a qualified

offender. On August 11, 1999,  the Second District Court of Appeal

issued a written opinion affirming the sentence [based on its
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opinion in State v. Cotton,728 So. 2d 251 (Fla. 2d DCA 1998)] and

certifying its opinion conflicted with McKnight v. State, 727 So.2d

314  (Fla. 3rd DCA 1999) and Woods v. State, 24 Fla. L. Weekly (D)

831 (Fla. 1st DCA March 21, 1999). (See Exhibit A, attached.) On

August 25, 1999, the state filed its timely notice to invoke the

discretionary review of this Court. This petition follows.

SUMMARY OF THE ARGUMENT

The Prison Releasee Re-offender statute leaves no discretion

to the trial court to not impose the mandatory sentences provided

in the statute where the state seeks such sentencing and the

defendant qualifies for such sentencing. The instant trial judge

erred in not imposing the mandatory sentence. Because the plea was

entered based on a belief Respondent would not receive the

mandatory sentence, Respondent should be able to withdraw his plea

upon remand.
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ARGUMENT

WHETHER THE TRIAL COURT ERRED IN REFUSING TO
SENTENCE RESPONDENT TO THE MANDATORY LIFE IN
PRISON SENTENCE AS A PRISON RELEASEE
REOFFENDER WHERE HE QUALIFIED AS SUCH.

The trial court erred in failing to sentence Respondent to

life in prison pursuant to the Prison Releasee Reoffender statute

where the state sought and Respondent qualified for such

sentencing. Section 775.082(8)(a), Fla. Stat. (1997), which sets

out the criteria for sentencing under the Prison Releasee

Reoffender Act, provides in pertinent part: 

“(8)(a)1. "Prison releasee reoffender" means
any defendant who commits, or attempts to commit: ...p.
Armed burglary ...within 3 years of being released from
a state correctional facility operated by the Department
of Corrections or a private vendor.

2. If the state attorney determines that a
defendant is a prison releasee reoffender as defined in
subparagraph 1., the state attorney may seek to have the
court sentence the defendant as a prison releasee
reoffender.  Upon proof from the state attorney that
establishes by a preponderance of the evidence that a
defendant is a prison releasee reoffender as defined in
this section, such defendant is not eligible for
sentencing under the sentencing guidelines and must be
sentenced as follows: 

... 
a. For a felony punishable by life, by a term

of imprisonment for life; 
...

 (d)1. It is the intent of the Legislature
that offenders previously released from prison who meet
the criteria in paragraph (a) be punished to the fullest
extent of the law and as provided in this subsection,
unless any of the following circumstances exist:

a. The prosecuting attorney does not have
sufficient evidence to prove the highest charge
available;
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b. The testimony of a material witness cannot
be obtained;

c. The victim does not want the offender to
receive the mandatory prison sentence and provides a
written statement to that effect;  or

d. Other extenuating circumstances exist which
preclude the just prosecution of the offender.

Section 775.082(8), Fla. Stat.(1997)(emphasis
added).

In the instant case, the court erred in failing to sentence

Respondent  to the mandatory life sentence on the armed burglary

charge as a Prison Releasee Reoffender where he qualified as such.

It is the state, not the trial court, who has discretion not to

seek an enhanced sentence under s. 775.082(8) as evidenced by the

language in (8)(a)2., “... the state attorney may seek to have the

court sentence the defendant as a prison releasee reoffender.”

However, once the state seeks this sentencing and the defendant

qualifies as such an offender, the court must sentence him to the

enhanced sentence. The statute refers to circumstances affecting

the prosecution of the offense and prosecution is not a judicial

function. It was the state’s choice, not the trial judge’s choice,

as to whether to seek the mandatory sentence. The trial court did

not have the discretion to refuse to impose the enhanced sentence

where the state sought its imposition and Respondent qualified for

such sentencing.  

The fact subsection (d) does not bestow discretion upon the

trial court to not impose the enhanced sentence is further
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evidenced by the language of (d) 2. which requires the state

attorney to keep statistics on cases wherein the defendant

qualified as a prison releasee reoffender but was not sentenced to

the enhanced sentence. Since it is the state who must keep these

statistics (seemingly as a justification for why such sentencing

was not sought), it follows it is the state which has the

discretion as limited by the statute in seeking imposition of these

enhanced sentences. 

Additionally, the Senate Staff Analysis and Economic Impact

Statement (Staff Analysis) prepared for this statute supports the

state’s claim it is the state which bears all the discretion in

deciding whether to seek enhanced sentencing. See Exhibit B,

attached, at pages 6, 7 and 10. See page 6: 

A distinction between the prison releasee
provision and the current habitualization
provision is that, when the state attorney
does pursue sentencing of the defendant as a
prison releasee reoffender and proves that the
defendant is a prison releasee reoffender, the
court must impose the appropriate mandatory
minimum term of imprisonment. 

See page 7: 

The CS provides legislative intent to
prohibit plea bargaining in prison releasee
reoffender cases unless: there is insufficient
evidence; a material witness’s testimony
cannot be obtained; the victim provides a
written objection to such sentencing; or there
are other extenuating circumstances precluding
prosecution. 

See page 10: 



6In Cotton, the Second District summarily concluded, “...
applicability of the exceptions set out in subsection (d) involves
a fact-finding function. We hold that the trial court, not the
prosecutor, has the responsibility to determine the facts and
exercise the discretion permitted by the statute. Historically,
fact-finding and discretion in sentencing have been the prerogative
of the trial court. Had the legislature wished to transfer this
exercise of judgment to the office of the state attorney, it would
have done so in unequivocal terms.” Merit briefs have been filed in
State v. Cotton, pending before this Court in Case Number 94,996.
[Subsequently, the Fourth District in State v. Wise, 24 Fla. L.
Weekly(D) 657 (Fla. 4th DCA March 10, 1999) aligned itself with
Cotton and certified conflict with McKnight. Wise is pending before
this Court in case number 95,230.]

The state notes that the legislature has done exactly as suggested
by the Second District in Cotton and clarified that it is the
state, not the judge, who has sentencing discretion under this
statute. See Ch. 99-188, Laws of Fla., attached as Exhibit C, where
the exception provision to Prison Releasee Re-offender sentencing
now provides:

11

This CS gives the state attorney the
total discretion to pursue prison releasee
reoffender sentencing. If the court finds by a
preponderance of the evidence that the
defendant qualifies, it has no discretion and
must impose the statutory maximum allowable
for the offense.

The Staff Analysis clarifies that subsection (d) is directed

at the state attorney and expresses an intent to prohibit plea

bargaining except in these situations. (See Exhibit B, attached, at

page 7.)  This interpretation explains why the language in

subsection (d) refers to factors affecting the prosection of the

offense as opposed to reasons to mitigate the sentence. The staff

analysis reflects the Second District’s opinion in State

v.Cotton,728 So.2d 251 (Fla. 2d DCA 1998), followed in the instant

case, was wrongly decided.6 



 
It is the intent of the Legislature that offenders
previously released from prison who meet the criteria in
paragraph (a) be punished to the fullest extent of the
law and as provided in this subsection, unless the state
attorney determines that extenuating circumstances exist
which preclude the just prosecution of the offender,
including whether the victim recommends that the
offender not be sentenced as provided in this
subsection.

(Emphasis added.)

12

By contrast, the Third District in McKnight, in a lengthy,

well-reasoned opinion, held that the statute does not afford the

trial court discretion in imposing the Prison Releasee Re-offender

sentence when the state seeks its imposition and the defendant

qualifies for such sentencing. The Third District based its holding

on the plain language of the statute and the legislative history as

set forth in the Staff Analysis and the House Committee on Criminal

Justice Appropriations, Committee Substitute for House Bill 1371

(1997) Bill Research and Economic Impact Statement 11 (April 2,

1997). 

The McKnight court noted that the exceptions set forth in

subsection (d) (except for the provision regarding the victim’s

desire the defendant not be subject to the Prison Releasee Re-

offender sentence) make no sense if applied to the trial court’s

discretion. For example, how can a sentencing judge apply (d) 1.

a.: “The prosecuting attorney does not have sufficient evidence to

prove the highest charge available;” (d) 1. b.: “The testimony of

a material witness cannot be obtained;” or (d) 1. d. “Other



7Woods v. State, 24 Fla. L. Weekly (D) 831 (Fla. 1st DCA March 21,
1999) (based on plain language of the statute, statute does not
afford trial judge discretion to not impose mandatory sentence; no
need to resort to legislative history for this conclusion because
of the plain language of the statute; however, legislative history
additionally supports this conclusion; no violation of separation
of powers/due process or equal protection; certified question to
this Court:  

DOES THE PRISON RELEASEE REOFFENDER PUNISHMENT
ACT, CODIFIED AS SECTION 775.082(8), FLORIDA
STATUTES (1997), VIOLATE THE SEPARATION OF
POWERS CLAUSE OF THE FLORIDA CONSTITUTION? 

8Speed v. State, 732 So.2d 17 (Fla. 5th DCA 1999) (based upon plain
language of the Act, and its legislative history, the state, not
the trial judge, has discretion under  subsection (d) as to whether
to seek the mandatory prison term; no violation of separation of
powers doctrine; raises issue but does not address possible due
process violation based on victim’s “veto” power.) Speed is pending
before this Court in Case Number 95,706.

13

extenuating circumstances exist which preclude the just prosecution

of the offender.” ? (Emphasis added.) These exceptions make no

sense when applied to a judge’s sentencing discretion. They make

perfect sense when applied to a prosecutor’s exercise of discretion

in determining whether to charge a crime which will bring the

defendant within the realm of the Prison Releasee Re-offender

statute or to charge a lesser crime which would not invoke the

statute.

The reasoning of McKnight based on the legislative history and

plain language of the statute is the more sound analysis of the

instant issue. McKnight was followed by the First District in

Woods7 and the Fifth District in Speed8. Based on the plain

language of the statute and as clarified through the Staff
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Analysis, the trial court had no discretion not to impose the

enhanced sentence in this case once the state sought enhanced

sentencing and Respondent qualified for sentencing as a Prison

Releasee Re-offender.

 Because the language of the statute is mandatory and does not

give the trial court discretion not to impose the mandatory

sentence, the instant sentence should be reversed. Because

Respondent entered his pleas in case number 97-14662 with the

understanding he would receive the instant 20 year sentence, he

must be given an opportunity to withdraw  his pleas on remand.
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CONCLUSION

Based on the foregoing, Petitioner asks this Court to reverse

the instant sentence; disapprove the Second District’s opinion in

State v. Cotton (and the Fourth District’s opinion in State v.

Wise,) and approve the Third District opinion in McKnight v. State.

Respectfully submitted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

_____________________________
ROBERT J. KRAUSS
Sr. Assistant Attorney General
Chief of Criminal Law, Tampa
Florida Bar No. 0238538
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PER CURIAM. 

We affirm the sentence imposed. See State v. Cotton, 728 So. 2d 251 

(Fla. 2d DCA 1998)(holding that the trial court has discretion to determine whether a 

defendant should be sentenced as a Prison Releasee Reoffender under the Prison 

Releasee Reoffender Act). See also Coleman v. State, 24 Fla. L. Weekly D1324 (Fla 



2d DCA June 4, 1999); State v. Cowart, 24 Fla. L. Weekly D1085 (Fla. 2d DCA Apr. 28, 

l 1999); State v. Wise, 24 Fla. L. Weekly D657 (Fla. 4th DCA Mar. 10, 1999). We 

acknowledge and certify conflict with Woods v. State, 24 Fla. L. Weekly D831 (Fla. 1st 

DCA Mar. 26, 1999), and McKnight v, State, 727 So. 2d 314 (Fla. 3d DCA 1999). 

Affirmed; conflict certified. 

THREADGILL, A.C.J., GREEN and STRINGER, JJ., Concur. 

-2- 
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I. Summary: -. 

CS/SB 2362 provides that when a state attorney pursues sentencing of a defendant as a prison 
rclcasce rcoffcnder and proves that lhc rcoffender is a prison rclcascc rcoffcndcr, llrc court Inust 
iqosc mandnlory minimun~ pcnaltics, which graduate upward based on the felony dcgrec of lllc 
current offense. A “prison releasee reoffender” is a person who, within 3 years after the person’s 
release from incarceration, commits any of the offenses, primarily violent offenses, designated in 
this Icgislation. A prison relcasce reoffender is ineligible for parole, control relcasc, or any fornr 01’ 
early release. Legislative intent is to prohibit plea bargaining in prison releasec reoffendei cases, 
except in limited circurnstanccs. 

The Department of Corrections is required to notify an inmate, prior to the inmate’s release, that 
UK inrnalc nlay be sentcnccd as a prison relcascc rcoffendcr upon commission of an offcnsc 
dcsignalcd in the lcgislalion wilhin 3 years after Ulc imnatc’s rclcasc. 

A Iaw enforcement officer may arrest without warrant a probation or community control violator. 

A probation, community control, or control release violator, forfeits all gain-time or commutation 
of lime for good conduct carncd up to the date of rclcasc on probation, community control, or 
control rclcasc, 

This CS substantially amends the following sections of the Florida Statutes: 775.082; 944.705; , 
947.141; and 948.06, The CS reenacts sections 948,01(9) and (13)(b) and 958.14, Florida 
Statutes, to incorporate the amendments to section 948.06, Florida Statutes, in rcrerencc thcrcto. 



I m Present Situation: 
*. 

l ’ 

Scclion 775.082, FS., scls forth lhc maximum slalutory pwdlics wlricll IIMY lx iulposccl for iI 
niisdcmcanor or felony, as follows: 

t A capital rclony shall lx puhdml by dcalh or lift imprisutmcnl wilhoul parole cligihility. 

t A life felony committed prior to October 1, 1983, may be punished by lik imprisonmcnl 
or r? lcrm of imprisonmcul or 30 or more ycUrs. A lil’c fclorly co~~~~~~illccl 011 or iiliCl 

October 1, 1983, may bc punished by life imprisonment or a term OC imprisonulcnt not 
exceeding 40 years. A life felony committed on or after July 1, 1995, may be punished by 
life imprisonment. 

c A first dcgrcc felony may be punished by a term of imprisonnlcnt not cxcecding 30 years 
or, when specifically provided by statute, imprisonment for n term of years not exceeding 
life imprisonment. 

F A second degree felony may be punished by a term of imprisonment not exceeding 15 
years. . . 

k A third degree felony may bc punished by a term of imprisonment not exceeding 5 years. 

e p A fist degree rnisdemeanok may be punished by a defmite term of imprisonment not 
exceeding.1 year. 

b A second degree misdemeanor may be punished by a defmite term of imprisonment not 
exceeding GO days. 

Florida currently has several “habitualization” statutes that provide tar cnha+d selltcnces for 
offenders who qualify, and may also provide for minimum mandatory sentences, To be sentenced 
under these statutes, an offender must be noticed and must have a scparatc hearing pursuant to 
s. 775.084(3), F.S. (199G Supp.), to determine whcthcr the offcndcr qualilies for applicalioll or 
one of these sentencing enhancements. 

If a state attorney pursues a habitual felony offender sanction against a defendant, and the court, 
in a separate proceeding, determines that the defend,ant meets the criteria for the habitual felony 
offender classification, the court must sentence the defendant as a habitual felony offender, subject 
to imprisonment, LLI~S the court finds such sentencing is not neccssaly for the protection of the 
public. The iin’ding ncccssary to detcrrnine whether the defendant is a habitual felony oCfcnder is 
ll1a1: 

, 
‘k 

t the defendant has previously been convicted of any combination of two or more felonies 

I) 

in Florida or other qualified offenses; 



. 
P NSOR: Criminal Just& ‘committee 

and Senator os:;kICWIC. / 

rc 
BILL: CS/SB 2362 . . 
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ä the Many for which the dcfcndant is to be scntcnccd was comrnillcd within 5 years of ” 

the dale of the conviclion of the dcfendant’s last prior felony or olhcr qualified offcnsc, 
or within 5 ycors of the defendant’s release from a prison scnlencc; 

c lh felony for which lhc dcfcndanl is lo bc scnlcnccd, and one of the two prior lelony 
convictions, is not a violation of s. 893.13, the Controlled Substance Act; 

b UAC defendant has not rcccived a pardon for any felony that is ncccssury to scntcncc the 
offender as a habitual felony offender; and 

c a conviction of a felony or other qualified offense that is ncccssury lo apply lhc habitual 
statute has not been set aside in any postconviction proceeding. 

A “habitual felony offender” may be sentenced under s. 775.084(4)(a), 1;S. (1996 Supp.), as 
follows: 

F in the case of a life felony or a felony of the fnst degree, for life. 
k in the case of a second degree felony, for a term of years not exceeding 30 years. 
t in the cast of a third degree felony, for a term of years not cxcccding 10 years. 

a 

If a state attorney pursues a habitual violent felony offender sanction against a defendant, and the 
court, in a separate proceeding, detcrmincs that the defendant meets the criteria for the habitual 
violent felony offender classification, the court must sentence the dcfcndant as a habitual violent 
felony offender, subject to imprisonment, unless the court finds such sentencing is not necessary 
for the protection of the public, The finding necessary to determine whether the defendant is a 
habitual violent felony offender is that: . . 

b the defendant has previously been convicted of a felony or an attempt or conspiracy to 
commit a felony and ON or more of such convictions was for: arson; sexual battcry; 
robbery; kidnaping; aggravated child abuse; aggravated assault; murder; ~wuulslu~glhx; 
unlawful throwing, placing, or discharging of a destructive device or bomb; armed 
burglary; aggrnvulcd lx~llc~y; or aggravalcd slalking; 

b the felony for which the defendant is to be sentenced was committed within 5 years of 
the date of the conviction of the last prior c~~~~ucrillcd ~clwy or within 5 years of 111~ 
defendant’s rcleasc from a prison sentence or other commitment imposed as a result of a 
prior conviction for &an cnurnerated felony; 

z 
k the dcfcndant has not received a pardon on the ground of innoccncc for any crime lhal is , 

ncccssary for habitualization; and 

t a conviction of a crime ncccssary to the operation of the habitual statute has no1 been scl 

l aside in any postconviction proceeding.. 
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0 A “habilual violcnl fcluny ollcndcr” may bc scnlcnccd under s. 775.084(4)(a), F.S. (I W)o Suppr), ” 
as follows: 

b in lllc cast of a lik fclolty or Iirsl dcgrcc hlo~~y, hr lil’c, :ud sucli ul‘l’c~dcr* sl~all,l~ul bc 
ciigiblc for release for 15 years. 

b in the cast of a second dcgrcc felony, for a lcrm of years no1 cxcccding 30 years, and 
such drd~r shall not bc eligible for rclcase for 10 years. 

c in lhc cnsc of a third dcgrcc felony, for a term of years not Lo cxcccri IO years, :IIICI sucl~ 
offcndcr shall not bc cligiblc for rdci~ [or 5 YCXS. 

If a state altorney pursues a violent career criminal sanction against a defendant, and the court, in 
a separate proceeding, dclcrmines that the defendant meets the criteria for the violcnl career 
criminal sanction, the court must sentence the defendant as a violent career criminal, subject to 
~imprisonment, unless the court iinds that such sentencing is not necessary for the protection of the 
public. The finding ncccssary to determine whether the defendant is a violent career criminal is 
that; 

t 

b 

the defendant has previously been convicted as an adult 3 or more times for an offense in 
Florida or other qualified offense that is: any forcible felony, as described in s. 77608, 
F.S.; aggravated stalking; a,ggravhted child abuse; lewd, lascivious, or indecent conduct, 
as described in s. 800.04, F.S,; escape; or a felony violation ofchapicr 790, F.S., 
involving the use of a firearm; 

the defendant has been incarcerated in a state prison or a federal prison; ., 

the primary felony offense for which the defendant is to bc sentenced is a felony 
cnumcratcd abovc.and was committed on or after October 1, 1995, and while the 
defendant has served a prison sentence or other commitment imposed as a result of a 
prior conviction for an enumerated felony; or within 5 years after the conviction OF the 
last prior enumerated felony or within 5 years after the defendant’s relcasc from a prison 
scntcnce or other commitment imposed as a result of a prior conviction for an 
enumerated felony, whichever is later; 

the dcfcndant has not received a pardon for any felony that is necessary for lhc 
application 0r the violent carter criminal statute; and 

a con;iction of a felony or other qualified offcnsc necessary for the application of the 
violent career criminal statute has not been set aside in any postconviction proceeding. 

, 

A “violent career criminal” rrnrs/ bc scntcnccd under s. 775,084(4)(c), F.S. (I!% Supp.), as 

a 
r0li0ws: 
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0 c in ihc case of a life felony or a first degree felony, for lift. 

b in Lhc cast of a scco~d dcgrcc felony, for a tcrni ol’ycars 1101 cxcccding 40 years, with a 
n>andatory minimum term of 30 years imprisonment. ’ 

c in the cast of a third dcgrec felony, for a km of years 1101 cxcccding 15 years, with a 
~mudalo~y n~inimun~ lcrm of 10 years iniprisonmcnl. 

Section 944.705, F.S., requires the Department of Corrections to provide participation in a 
slandardizcd rclcasc oricntalion progranr Lo cvcly rclcasc-cligiblc inuialc. 

Section 947.14 I(G), P.S., provides that when a releasec’s conditional rclcasc, control rclciisc, or 
conditional medical rclcasc is rcvokcd and the rclcnscc is ordcrcd lo bc rcturncd to prison, the 
rcleasee, by reason of the misconduct, may be deemed to have forfeited all gain-time or 
commutation of time for good conduct, as provided by law, carncd up to the date of release. A 

*conditional medical rclcascc’s gain-time accrued before the date of the conditional medical rclcasc 
cannot be forfeited if the conditional medical release is revoked due to the improved medical or 
physical condition of the releasee. This subsection does not deprive the prisoner of the right to 
gain-time or commutation of time for good conduct, as provided by law, from the date of return 
lo prison. 

* 
Section 948.06(1), I:.$., provides, in part, that whenever, within the period of probation or 
control, there are reasonable grounds to believe t&t a probationer or controlec has violated his 
probation or community control ,in material respect, any parole or probation supervisor may 
arrest, or rcqucst any county or municipal law enforcement officer to arrcsl, 11~ probalioncr or 
ol+l’c~klcr without warra~l, whcrcvcr l'oiiii~I, luid forll~will~ rctuni liiilr lo 111~ courl graillillg lllc 
probation or conlmunity control. 

Section 948,OG(G), F.S., provides that whcncvcr probation, community umtrol, or contr01 rclcasc, 
including the probatibnary, community control portion of a split scntcncc, is viol&d and the 
probation or community control is rcvokcd, the offcndcr, by reason of his misconduct, may bc 
decmcd to have forfcitcd all gain-time or commutation of time for good conduct, as provided by 
law, earned up to the date of his release on probation, community control, or control relcasc. This 
subsection dots not deprive the prisoner of his right to gain-time or conlrnulation of time for good 
conduct, as provided by law, from the date on which hc is rcturncd to prison. I~Iowcvc~*, if lhc 
prisoner is scntcnced to incarceration following termination from a drug punishrncnt program 
imposed as a condition of probation, the sentence may include incarceration without gain-time or 
early release eligibility during the time remaining on the treatment program placement term. 

Section 948.OljT.S., (139G Supp.), which rclatcs to the criteria governing tlic court’s placement 
of a defendant on probation or community control, provides, in part that proccdurcs governing 
violations of community control shall be the same as described in s. 948.06, F.S., tild offcnders 

a 
placed on drug offender probation are subject to revocation of probation as provided in s. 948.06, 
F.S, See s. 948.01(9) alld (1 l), F.S. (1996 Supp,). 
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III. Effect of Proposed Changes: 

0 

CS/SB 2362 crcalcs llic “Prison l~clcoscc RcolYcndcr llluGhmcnl Act,” wlhll proviclcs I$1 
mdalory nhlimu~~ seh3~ccs for a “prison relcasec feoffcndcr,” which is dclincd as an ol’l’cndcr 
who, within 3 years of being released from a state correctional facility or a private vendor, 
conunits, or allc~~q~ls lo comrnil: trcnson; murder; n~anslauglrlcr; scxuul ballc~y; carjackillg; Iiot~ic- 
invasion robbery; robbery; arson; kidnapping; aggravated assault; aggrnvutcd buttcry; nggravahi 
stalking; aircraft piracy; unlawful throwing, placing, or disch,arging OF a dcstructivc dcvicc or 
bomb; any @any which involves the USC of threat of physical rorcc or violcncc against an 
individual; armed burglary; burglary of an occupied structure or dwelling; any felony violation 
relating to having weapons while engaged in a criminal offense; any felony violation relating to 
lewd, lascivious, or indcccnl assault or act upon or in lhc prcscncc oT a clrild; any I+clolry violalioll 
rcluting to abusc, nggrnvatcd nbusc, or neglect of Q child; or any felony violation rclnling lo scxuul 
performance by a child. 

. 
The CS further provides that, if a state attorney determines that a defendant is a prison rcleasee 
reoffender, the state attorney may seek to have the court sentence the dchdant as a prison 
relcasee reoflknder. Upon proof from the state attorney..lhat establishes by a preponderance of the 
cvidcncc that a dcfcndant is a prison i-clcasce reoffender, the defendant is not eligible for 
sentencing under the guidelines and must be sentenced as follows: 

p for a lift felony, life impris&nient. 
c for a fust degree felony, a 30-year term of imprisonment. 
F for a second degree felony, a 15-year term of imprisonment. 
b for a third dcgrcc felony, a 5-year term of imprisom!lcnt. 

Essentially, then, the mandatory minimum term imposed is the maximurn slalulory penally under 
s. 775,082, F.S. These provisions require the court to impose the mandatory minimum term ifthc 
state attorucy pursics scntcmiug uudcr tlmc provisioris awl meets the burdcu of proof for 
establishing that tltc rlefenrlattt is a prisott relcascc reoffettrlcr. 

The stale attorney is not rcquircd to pursue sentencing the dcfcndant as a prison rclcascc 
reoffender. Even if the defendant meets the criteria for a prison releasee reoffender, the state 
attorney can seek to have the defendant sentenced under the sentencing guidelines or, if he meets 
rclcvanl criteria, habitunlizcd as an habitual felony offender, habitual violent felony oCfender or 

career criminal. A distinction between the prison releasee provision and tllc 
lmbitualization provisions is that, when the state attorney dots pursue scntcncing or the dc~cnrlanl 
s a prison releasce reoffender and proves that the defendant is a prison releascc rcoff’cndcr, the 

court must &pose the appropriate mandatory minimum term of imprisonnmenf. 

The CS further provides that a person scntcnccd as a prisoti rclcascc rcof’l’cndcr shall bc rclcascd 

0 
only by expiration of sentence and shall not be eligible for parole, control release, or any form of 
early release. The prison releasee reoffender must serve 100 percent of the court-imposed 
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scntcnce ralhcr than 85 pcrccnt as current law provides. The court is not prcvclllcd from imposirrj: 
a grcatcr senlcnce of incarceration pursuant to any other provision of law. 

rc’ 
‘1’1~ CS prqvidcs lcgislulivc illlcrll Lo prohibit pica bargaiuhg ill prison rclcusc rcol’l’c~~clcr, casts. 
unless: thcrc is hsufficicnt cvidcncc; a nialcrial wiUlcss’s tcslimoiiy cruulot bc oblaincd; Lhc victim 
provides a written objection to such sentencing; or there arc oher exlenuating circumstances 

, precluding proscculion. 1 
- 

The CS further provides llial, as part of the rclcase oricrllaliou for an inmalc being rclcascd, tllc 
Dcparhcnl of Corrcclions shall nolil) tlic hnalc, in no less lhi 1 tl-poirll lypc ill tllc inmalc’s 
release documents, that the inmate may be sentenced as a prison releasee reoffender if the inmate 
commits a new offense within 3 years al& tllc inmate’s relcasc that would qualify the iumntc as a 
prison rclcascc rcoffcndcr. 7’1~ notice must bc prchccd by the word “Walling” iu bold-heed e 
lype. This release orientation provision does not preclude sentencing a pcrsou as a prison releasec 
reoffender, nor does evidence that the Department of Corrections failed to provide such notice, 

a preclude such sentencing. The state is not required to demonstrale that.the person rcceivcd notice 
in order for the court to scrltcr~cc the pcrsoll as a prison rclcasee rcofcndcr. 

‘l‘lic CS further provides Lhal uiy law cnforccniciil ofliq who is awilrc 01’ lllc pdXiliWlill+y 01 
community control status of a probationer or controlee and who believes, based upon reasonal$e 
grounds, that the probationer or controlee has violated probation or community control, may 

l arrest tlic probationer or controlcc without warraut. Current law provides for a law cnrorccmcut 
officer to make a warrantless arrest bf a probation or community control violator when requested 
by the violalor’s parole or probalion officer. 

Tllc CS furhcr provides that pcrsolls who viol& probation, commurlily control, or conirol 
release, including tllc probationary, commuuity control portion of a split sentence, shall bc 
deemed to have forfeited all gain-time or commutation of time for good conduct, as provided by 
law, earned up to the+date of release. Current law provides that such forfciturc is a discrctionaly 
matter. 

Finally, tllc CS recnacls provisions auld sections in order to incorporalc amcndmcnts to s. 948.06, 
F.;,S,, in rcfcrcnccs tlmclo, 

IV. Constitutional Issues: 

A. Municipality/County Mandates Restrictions: 
! 

None. ,_ d . 

B. Public Records/Open Meetings Issues: 

0 None. 
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C. Trust Funds Restrictions: v’ 

None. 

D. Other Constitutional Issues: 

‘1’1~ lcgislalion contains no provision for providing notice to 11~ dclkndant prior lo judgmcnl 
being pronounced. It is fundamental to due process that’“rcasonable notice amI an 
opportuuily lo appear and bc heard [bc provided] bcforc judg:rnmt is pro~~ou~~cccl.” ,S~U/C cs 
rd. Llarmcik v. Gutes, 134 So.2d 497,500 (Fla. 1961). Allhough the Icgislaliou apprises 
each relcascc hat lx or she may bc subject LO the prison rclcascc rcoflixdcr saxlion, lhcrc is 
no actual notice by the slate to the defendant prior to judgment of the state atlorncy’s intcllt 
to pursue such sanction. This is in contrast to current habitualization laws which notify the 
defendant prior to judgment of the state attorney’s intent to pursue habilualization, so that 
the defendant CZI.II prepare to defend himself or herself. See, Massey v. Sfufc, 589 So.2d 336, 
337 @‘la. 5th DCA 1991) (“Lack ofuny notice, written or othcrwisc, is a due process 
violation. . . .“), qq>rovecf, Massey v. Stafe, GO9 So.2d 598 (Fla. 1992). +hley v. Slate, 614 
So.2d 486 (Fla. 1993), citittg Massey. 

-. 
V. Economic Impact and Fiscal N&e: 

l A. Tax/Fee Issues: 

None. 

B. Private Sector Impact: ., 

None. 

C. Government Sector Impact: 

As of April 22, 1997, n proposed Criminal Justice Estimating Conference prison bed impact 
for this bill is pending. The proposed CJEC analysis assumes 87.9 percent of the eligible 
ofhdcrs will be sentenced under the provisions of this legislation. This assumption is based 
upon UK percent ofoffcndcrs cligiblc for habitual ofhder scntcncing in Dade County and 
Broward Couuly whcrc the proseculor pursued hbitualization through the cast disposition. 

These of&es, as well as others, do not use statutory criteria for habitualization. They use , 
their owe guidelines, which are more restrictive than the law. Presumably, were state 
allorncys to use more rcslrictivc guidelines for prison rclcasec rcoKcndcr scnlcncing, tlicrc 
would be some reduction in the offender eligibility pool, Provided below is the petlding 

a 

unofficial CJEC cstimale on the prison bed impact of CSEB2362. The costs S~IOWII for these 
beds assume that new prison capacity and operations would riced to be funded. 
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The analysis shown above considers klhcr lhc prison bed cupacily Lllul may hmly bc: ” 
available to accomodate these population increases, nor the demand for additional prison 
beds that is currently projcctcd for future years’ admissions. Combining lhc impact of this 

t  

I  

FY 1997-91 
FY 199%9! 

_ FY 1999-01 
FY 2000-0 
FY 200 1-0: 

CUMULATIVE 
INCRMSI~ IN 
PIUSON POP. 

CS/SII 2362 
181 
764 
1,687 
3,394 
5,17G 

OPERATIONS FlXED TOTAL 
cos’I’s CAI’I’I’AI. COST CUMlII,A’I’IVI: 

REQUIRED FOn FOR NEW BEDS COSTS FOR 
INCREASR EACI.1 YEAR CS/SII 2302 

$ I ,493,069 $17,Y21,912 $ I Y,4 I4,OX l 
$8,017,853 $22,270,144 $30,287,997 

$21,440,123 $42,463,332 $63,903,455 
$45.911,916 $45,792,054 $9 1,703,970 
%80,086,650 $5 I ,j44,832 $80,08G,GSO 

‘$156.949.6 IO $ I79.!‘92.274 ,$285,397,052- L 

bill wilh the currently lbrccastcd prison bed need AND currcllt liuldillg I’or prison beds UI~I 
currcllt law yields lhc costs sllow~l ill the table below. ‘I’l-IIS ASSUMES ‘l’l-IA’l”1’1~11S BILL 
WOULD BE THE ONLY CHANGB TO OCCUR IN THE CURRENT FORECAST. 
OTHBR BILLS PASSED BY THE LEGISLATURIZ COULD INCREASE THIX3B COSTS 
FURTHER. 
The operational costs are considerably lower in the combined impact table because of the 
current availability of vacant prison beds which can be opened with a marginal increase in 
opcraling costs, iustcad of the full operating pcrdicm cost for beds built in the fulureF ‘fhc 

IMPACT COMBINED WITI-I Cl 
CUMULATlVE OPERATlONS 
INCREASE IN COSTS 
PRISON POP. REQULRBD FOR 

CS/SB 2362 INCREASE 
I81 $83 1,742 
764 $4,466,47 I 

1,687 $11,943,889 
FY 2000-0 1 3,394 $27,089,435 
FY 200 1-02 5, I76 $62,251,390 

DENT i:oiumsr tk ~:UNDING 
FIXED TOTAL 

CAPITAL COST CUMULATIVE 
FORNBW BEUS COSTS FOR 

EACH YEAR CS/Sl3 2362 
$0 $83 1,742 
$0 $4,4GG,47 I 

$36,965,736 $48,909,G25 
$95,348,538 .R I22,438,033 
$50,8 18,224 %I 13,074,614 

* $106.587.988 $183.132,498 $289,720,486 

Gxcd capital cosls, on the other hand, are greater in the combined impact table bccausc the 

0 

combined impact analysis calculates the construction costs when actually nccdcd in later 
years at a higher per bed cost. (NOTE: This analysis ~SSUIIWS that a 2% surplus of beds 
is rllaintairlcd to,nccount for crrw in tllc cstimnthg corrfcrcucc projcctioris.) 
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VI. Technical Deficiencies: 

VII. Related Issues: : 

r- Tllis CS Eivcs the slnlc nllorncy lhc Lotnl cliscrelion to plrsuc prison rclcnsce rcoffctlde~ 
‘SclWxcillg. I[ lllc court limls by ;i prcpolidcr;LiICI: ol’lllc cvidcllcc llrjll Lllc LlCl~lldillll qi~:~lilics, iI. 

1, 
I has no discretion and must impose the statutory maximum allowable for Ihe ol‘fense. Unlike the 

labitual offender provisions which have withstood court challenges, the provisions of this CS do 
not aulhorizc a courl lo iinposc a lcsscr sc111cncc cvcn iT lhc courl bclicvcs 11~2 rlc~cidnl~l prcscnls 
no prcscnl daugcr lo lhc public. ‘I’liis dislillclion could raise argiuilcnls Lhul Lhc bill c~1~powcrS 
assistant state attorneys to be the ultimate sentencing authority, rather than the elected judiciary. 

Because this CS so closely parallels the felony habilualiz&n stalulc pursuant to s. 775.084, F.S. 
(1996 Supp.), it seems that Florida’s sentencing policy should maintain consistency with regard to 
proccdurcs for scnlcncing clll~anccnlcnls. 111 an effort Lo provide due process and funrlarncnlal 
fairness, oP[cndcrs who would bc “habilualizcd” under s,,775.084, P.S. (199G Supp.), for 
enhanced sentencing, are afforded written notice OF a hexing and a separale de.termination 
hearing, where the court will determine if Ihe offender meets the crileria of a habitual or habitual 
viohit fcl011y orhdcr, or a violent c,arccr criminal, Furllicrmorc, an oUfcndcr has ii11 opportunily 
to prcscnl cvidcnce a.~id rehlc the imposition of an cnliru~ccd sc~hxcc. ‘1’11~ court, as lhc ha1 
sentencing autilorily, is currently authorized to use its discretion lo not “habi~ualize” an orfcnder if 
it determines that it is not necessary in order Lo protect the public. 

‘I’hc proccdurcs Ll~ll hnvc been slalulorily ntlaphxi mid niainlninccl for scnlcncing c~~hanceiiienls 
u&r s. 775.084, l:.S. (IWG Supp.), 11avc consishilly ~CCII upl~cld by 11~ appcllulc coi~rls ;I.‘; 
meeting due process and fundamental fairness challenges. No such procedures or elements of 
judicial discrclion arc provided in this CS. It should be noted lhnt tllis CS would bc a departure 
from currcnl sonlcncing policy mcl prwcdurc. 

VIII. Amendments: 

None. 

‘his Scrialg shKatialysis dots riot rcllcct Ihc i~~lc~it or oflicial positi 0Tllrc bill’s spolwr ur 1l1c Floridn Scwlc. 

‘i ‘i , , 
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LAWS OF FLORIDA Ch. 99-188 

I,) k. Aggravated battery; 

:;, 8 1.. Aggravated stalking; 

m. Aircraft piracy; 

n. Unlawful throwing, placing, or discharging of a destructive device or 
bomb; 

o. Any felony that involves the use or threat of physical force or violence 
, against an individual; 

p. Armed burglary; 

q. Burglary of an occupied structure or dwelling; or 

r. Any felony violation of 8. 790.07, s. 800.04, s. 827.03, or s. 827.071; 

within 3 years of being released from a state correctional facility operated 
by the Department of Corrections or a private vendor. 

2. “Prison releasee reoffender” also means any defendant who commits 
or attempts to commit any offense listed in subparamaph (a)l.a.-r. while the 
defendant was serving a prison sentence or on escawe status from a state 
correctional facility operated bv the Deuartment of Corrections or a wrlvate 
vendor. 

&& If the state attorney determines that a defendant is a prison releasee 
reoffender as defined in subparagraph L., the state attorney may seek to 
have the court sentence the defondant as a prison releasee reoffender, Upon 
proof from the state attorney that establishes by a preponderance of the 
evidence that a defendant is a prison releasee reoffender as defined in this 
section, such defendant is not eligible for sentencing under the sentencing 
guidelines and must be sentenced as follows: 

a. For a felony punishable by life, by a term of imprisonment for life; 

b. For a felony of the first degree, by a term of imprisonment of 30 years; 

c. For a felony of the second degree, by a term of imprisonment of 15 
years; and 

d. For a felony of the third degree, by a term of imprisonment of 5 years. . 
(d)l. It is the intent of the Legislature that offenders previously released 

from prison who meet the criteria in paragraph (a) be punished to the fullest 
extent of the law and as provided in this subsection, unless the state attor- I . 
nev determines that 7 
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d extenuating circumstances exist which preclude the just prose, 
cution of the offender, including whether the victim recommends that tht 
offender not be sentenced as urovided in this subsection. 

2. For every case in which the offender meets the criteria in paragraph 
(a) and does not receive the mandatory minimum prison sentence, the statt 
attorney must explain the sentencing deviation in writing and place suet 
explanation in the case file maintained by the state attorney. On a yuarterh 
basis, each state attorney shall submit copies of deviation memoranda re 
garding offenses committed on or after the effective date of this subsection 
to the president of the Florida Prosecuting Attorneys Association, Inc. Tht 
association must maintain such information, and make such informatioa 
available to the public upon rcqucst, for al lcnst a lo-year period. 

der” means a d 
paragraph (+(a) 

1. The defendant ha 
or more felonies in this 

2. The felony for which t s to be sentenced was committed 

n of the defendant’s last prior 
nse or within rs of the defendant’s release 
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5. A conviction of a folc 
operation of this paragrap 
proceeding. 

(b) “Habitual violcut Tel 
court may impose an exten 
graph (4)(b), if it finds that 

1. The defendant has pr1 
or conspiracy to commit a fe 

a. Arson; 

b. Sexual battery; 

c. Robbery; 

d. Kidnapping; 

e. Aggravated child nbu 

f. Aggravated abuse of’ : 

g. Aggravated assault tl 

1~. Murder; 

i. Manslaughter; 

j. Aggravated manslaug 

1. k. Aggravated mauslau; 

1. Unlawful throwing, 11 
bomb; 

L,’ m. Armed burglary; 
,$ 
$. 

n. Aggravated battery; 1 

I: o. Aggravated stalking. 
,,:. 
8,” 2. The felony for which 


