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SUMMARY OF ARGUMENT
. Since the legislature has stated that a mnor cannot consent
to sexual activity, there is nothing for the courts to consider in
defense of a sexual crime against a mnor, or in mtigation when
sentencing a defendant for engaging in sexual activity with a
mnor. The State's conpelling interest in protecting mnors from

sexual exploitation precludes the use of "consent" as a mtigator

to reduce sentences for defendants who are guilty of such

expl oi tati on.




ARGUMENT
IN LIGHT OF THE STATE S COVPELLI NG

I NTEREST I N PROTECTING M NORS FROM
SEXUAL EXPLO TATI ON, NEI THER A
M NOR S CONSENT NOR A DEFENDANT' S
M STAKE AS TO THE M NOCR S AGE SHOULD
BE CONSI DERED A M Tl GATI NG FACTOR

WHERE THE DEFENDANT WAS CONVI CTED OF
SEXUAL ACTIVITY WTH A M NOR
Respondent suggests that the State's argument confuses cause
and effect when it asserts that a mnor's consent to sexual
activity cannot serve as a mtigating factor in sentencing.
Respondent states that the State confuses the sexual act itself
with the damage caused by sexual abuse. (Respondent's Merits
Brief, pp. 9-10). This is sinply not true. The State's position
merely preserves this Court's long-standing view that "any type of
sexual conduct involving a child constitutes an intrusion upon the
rights of that child, whether or not the child consents..."
Schmtt v, State, 590 So. 24 404, 410-411 (Fla. 1991), cert.
denied, 503 u.s. 964 (1992). See also, Jones V. State, 640 So- 2d

1084, 1086 (Fla. 1994); B.B. v. State, 659 So. 2d 256 (Fla. 1995);

J.AS v. State, 705 So. 24 1381 (Fla. 1998).

In recognizing that "sexual activity with a child opens the
door to sexual exploitation, physi cal har m and sometimes
psychol ogi cal damage, regardless of the child s maturity or |ack of

chastity," Jones v. State, 640 So. 2d at 1086, this Court has

already enbraced the rationale which substantiates the State's

position. Based upon minors' recognized immaturity and lack of
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experience, they may unwittingly "consent" to something that can
ruin their lives, jeopardize their health, or cause enotional scars
that will never leave them Id. at 1089 (Kogan, J. concurring).
Children do not think the sanme way as adults. Mmnors do not have
the capacity to make neaningful choices in sexual matters. \Wat
may gi ve the appearance of consent nmay actually be a desperate
reaction of a young person who feels there is no other choice. Id.
at 1090.  Such poor, wuniforned choices are quite apparent in this
case Wwhere a thirteen-year old girl is out on the streets
prostituting herself in the wee hours of the norning for twenty
dollars. Unlike Respondent suggests, the sexual act itself and the
damage caused by sexual abuse cannot be separated from one another.
Respondent relies wupon the follow ng |anguage in State v

Rife, 723 So. 2d 541, 543 (rla. 5th DCA 1999), rev. pending,
(Fla.) (Case No. 95,752):

W find that a logic which holds that because

consent may not be a defense, it cannot be a

mtigator does not conpute. A does not equal

B nor is something true of A necessarily true

of B. Defenses to a crimnal defense and

factors to be considered in nmitigation are

appl es and oranges.
The District Court's analysis begins W th an invalid prem se.
Therefore, the resulting conclusion is flawed. The difficulty wth

the District Court's logic is that it presupposes a mnor's ability

to give consent. However, the legislature has specifically stated

that a mnor cannot consent to sexual activity. Therefore, since




a minor's "consent" does not exist, it cannot be used as either a
defense to the crine, i.e., "A", or as a mitigator i N sentencing,
ie. IIBu.

In Schmitt v, State, supra, this Court stated that m nor
children are legally incapable of consenting to asexual act in

nost  circunst ances. Schmitt v. State, 590 so. 2d at 411, n.10.

Later, in B.B. v. Sate, gupra, this Court stated, "[ilf our
decision [in this case] were based upon whether mnors could
consent to sexual activity as though they were adults, our decision
woul d be 'no' for the reasons stated in Justice Kogan's concurring

opinion in Jones v. State." P.R v. State, 659 So. 2d at 258.

The inability to utilize consent in nitigation when a
defendant is convicted of statutorily prohibited sexual activity
with a mnor will have a protective effect upon children as well as
a deterrent effect on the crimnal. If adults are strenuously
puni shed for engaging in sexual activity wwth mnors, then the
matter of mnors having sexual relations with adults will be
greatly dimnished. The State's conpelling interest in protecting
children from sexual exploitation can best be carried out by ruling

that a mnor's "consent" to statutorily prohibited sexual activity

cannot be utilized to mitigate the defendant's sentence.




Based on the argunents and

Petitioner respectfully requests

CONCLUSI ON

authorities presented herein,

this honorable Court reverse the

ruling of the Fifth District Court of Appeal and find that a minor-

victimMs consent may never

activity with a mnor; neither

be a mtigating factor in sexual

should a defendant's mstake as to

a mnor victims age be a mtigating factor. The case should be

remanded for a guidelines sentence.
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