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PRELI M NARY STATEMENT

This brief is being prepared prior to the record on appea
havi ng been received. A Master Index to the Record on Appeal has
been furnished and provides sone guidance as to where relevant
materials can be found in the record proper; where possible,
references to the record will be made as “R” followed by the
record page nunber (record volune nunbers are not noted on the
| ndex). References to the transcript of the evidentiary hearing
from August 31 through Septenmber 2, 1999, wll be cited by
transcript volunme and page nunber, as “T. Vol. p.” and may differ
slightly fromthe proper record on appeal citation. References to
the trial court’s August 3, 1999, Oder finding Provenzano to be
conpetent (R 88-104) will be cited as “Order” foll owed by the page
nunmber. References to the exhibits admtted at the hearing will be
cited as “State Ex.,” “Def. Ex.,” or “Court Ex.,” followed by the
exhibit nunber. Oher references are self-explanatory.

Sonme of the docunents filed by Provenzano do not appear in the
record on appeal, as they were captioned with the Ninth Crcuit
court and case nunber. Where necessary, these docunents may be
i ncl uded as appendices to this brief, and cited by identifying the
docunent and appendi x nunber. A separate Mdtion to Suppl enent w |
be filed requesting that these docunents be supplenented to the

record on appeal.



STATEMENT OF THE CASE AND FACTS

Appel  ant Thomas Provenzano was convicted of first degree
murder and two counts of attenpted first degree nurder and
sentenced to death in 1984. This Court affirmed his convictions

and sentences in Provenzano v. State, 497 So. 2d 1177 (Fla. 1986),

cert. denied, 481 U S 1024 (1987). Postconviction relief has

been repeatedly denied in state and federal courts. See,

Provenzano v. Dugger, 561 So. 2d 541 (Fla. 1990); Provenzano V.

State, 616 So. 2d 428 (Fla. 1993); Provenzano v. State, 24

Fla.L. Wekly S314 (Fla. July 1, 1999), cert. denied, Provenzano v.

Florida, U S S. C. Case No. 99-150 (July 6, 1999); Provenzano V.

Singletary, 148 F.3d 1327 (11th Gr. 1998), affirm ng, Provenzano

v. Singletary, 3 F. Supp. 2d 1353 (MD. Fla. 1997).

On June 9, 1999, Governor Jeb Bush signed a warrant for
Provenzano’ s execution on July 7, 1999. On July 5, 1999, two days
before his schedul ed execution, Provenzano raised a claimthat he
is currently insane to be executed, invoking the provisions of
Section 922.07, Florida Statutes, by notifying the Governor of
Provenzano’s claim of insanity for execution. On July 6, 1999,
Governor Bush issued Executive Order 99-150, appointing a three-
menber comm ssion to determ ne Provenzano’s nental conpetency. The
Commi ssion consisted of three psychiatrists, Wade C. Myers, MD.

Leslie Parsons, D.O, and Alan J. Wal dman, M D., each D pl omat es of



t he American Board of Psychiatry and Neurology in the subspecialty

of Forensic Psychiatry. The Comm ssion nenbers
Provenzano’ s Departnent of Corrections records and nedi cal
interviewed corrections officers; and conducted an
clinical interviewwth Provenzano. They issued a witt

to the Governor, stating, in pertinent part:

revi ewed
records;
80-m nut e

en report

Prior to beginning the interview the nature, scope,

and purpose of the evaluation was explained to
inmate, wth detail s repeatedly expl ai ned. Nevert hel

t he
ess,

he continued to respond that he did not understand any of

t hese el enments and asked no questions in return.

Thi s

pattern of responding with “I don’t understand” or “I

don’t know' persisted throughout the interview.
response to questions about his nental health,

In
he

endorsed nultiple, inconsistent, and bizarre synptons

that are inconpatible with any known nental disor

der.

These synptons included disorientation to surroundi ngs
and ci rcunst ances, severe nenory loss (e.g., inabilityto

remenber where he grew up, how far he went in school,

t he

colors of the flag - “red, white, green”), paranoid
del usions (delusions: fixed, false beliefs), grandiose

delusions (e.g., admts to being Jesus Christ),
auditory, visual, gustatory, and tactile hall ucinati
The nore that M. Provenzano was questi oned about var

and
ons.
i ous

psychiatric synptons, the nore he endorsed synptons in
areas that had previously been di scussed. Unlike what is
typically found innentally ill individuals, there seened

to be no end to the depth and breadth of the inmat
reported psychiatric conpl aints.

es’s

The nmenory and cognitive deficits displayed by M.

Provenzano were inconsistent wth his appearance
reported capability to carry out normal daily activi
such as hygiene, conversation, and reading.
corrections of ficers queried about hi s cur
functioning stated that he “acts normal,” has

and
ties
Bot h
rent
been

readi ng | egal publications, has an adequate appetite and
energy |l evel, speaks in a |l ogi cal and coherent manner (at
tinmes initiating conversations), and has never appeared

to be responding to hallucinations or delusions. W
also infornmed that the inmate told Sergeant

wer e
D. K.

WIllianms, just before today’'s interview, that he would
not talk to the “psychol ogists” until his attorney was

2



present .

Hs history of reported intermttent psychotic
synptons in his nedical files often revealed the
di agnosis of “atypical psychosis,” but no definitive
maj or psychoti c di sorder was ever docunented. The nental
health professionals’ reports over the vyears not
uncommonl y stated that in spite of his reported psychotic
synptons, no overt signs of each illness were observed.

It is thus our opinion that M. Provenzano is
mal i ngering nental illness. Hs loss of nenory and
disorientation are inconsistent with any true nenory
di sorder. As well, his conplaints of psychosis are
i nconsi stent with any known nental disorder.

CPINION: It is our unani nous opi nion with reasonabl e
medi cal certainty that Thomas H Provenzano does not
suffer fromany nental disease, disorder, or defect that
woul d inpair his ability to understand and appreci ate t he
nature and effect of the death penalty and why it is to
be i nposed on him

The Governor determned that Provenzano is sane to be
execut ed, and Provenzano’s counsel thereafter filed a notion for a
hearing on insanity for execution in the Eighth Judicial GCircuit
court. On July 7, 1999, the trial court, after receiving and
reviewing the nunerous exhibits and the report of the three
psychi atrists, denied Provenzano’s notion for hearing on insanity
at time of execution. This Court thereafter entered a stay until
Septenber 14, 1999, and directed that an evidentiary hearing be
conducted as to the present working condition of Florida's electric
chair. Following that hearing, this Court accepted suppl enenta
briefs on the trial court’s denial of Provenzano’s request for a
hearing on the issue of his conpetency to be executed.

Oral argunent was held on August 24, 1999, and on August 26,

1999, this Court remanded the case for an evidentiary hearing



finding that Provenzano had present ed reasonabl e grounds to believe

that he m ght be insane. Provenzano v. State, 24 Fla.L. Wekly S406

(Fla. August 26, 1999). At that tinme, this Court assigned the
Honor abl e E. Randol ph Bentl ey, Senior Judge, to the Ei ghth Judi ci al
Circuit to hear and determ ne the i ssue of Provenzano’ s conpetency
to be executed (R 29).

On Friday, August 27, Judge Bentley conducted a tel ephonic
status hearing in order to determne a date and |ocation for the
evidentiary hearing (R 106-133). Provenzano’ s counsel, M chae
Reiter of the Ofice of Capital Collateral Regional Counsel -
M ddle Region (CCRC), notified Judge Bentley that one of his
W tnesses, Dr. Patricia Flem ng of Wom ng, would be avail abl e on
Tuesday, August 31, but would not be available after that date.
However, M. Reiter did not feel that he could be adequately
prepared on such short notice and requested a continuance and stay
of execution. Judge Bentley denied the continuance and set the
hearing for August 31, 1999, in Bartow, Florida.

Wthin mnutes of the conclusion of the tel ephonic hearing,
Provenzano’ s counsel faxed a list of prospective w tnesses, which
included a statenment that Dr. Flem ng had advised CCRC that she
woul d not be available at all during the week of August 30 through
Septenber 3 (Defense Wtness List, App. 1). The judge requested an

affidavit from Dr. Flem ng attesting to her wunavailability and



conduct ed anot her tel ephoni c hearing on Monday, August 30, wherein
a continuance was again requested and denied (R 30, 65-82).
However, Judge Bentl ey indicated his willingness to accommodate Dr.
Flem ng’s schedule by accepting her testinony via tel ephone or
deposition and, if necessary, out of order and outside of normal
busi ness hours in order to alleviate tinme zone differences.

The evidentiary hearing was conducted from August 31 through
Septenber 2, 1999. Each side presented twelve wtnesses.
Provenzano presented two Departnent of Corrections psychol ogi st
specialists, two DOC psychiatrists, two DOC correctional officers,
Dr. Robert Pollack, Dr. Harold Smth, Dr. Patricia Flemng of
Wom ng, and Provenzano’s sister, niece, and nephew. Provenzano
al so offered affidavits fromfive other death row i nmates, which
were admtted by stipulation (Def. Ex. 1-5). The State presented
the three psychiatrists fromthe Governor’s Commi ssion, Dr. Harry
McCl aren, and eight DOC corrections officers.

The affidavits from death row inmates Jerry Correll, Robert
Hendri x, Anton Meyers, Jason WAl ton, and Wayne Tonpki ns stated t hat
they had observed Provenzano exhibit bizarre behavior, such as
sl eepi ng under his bunk and covering his face with rags to “prevent
denons from getting inside hint (Def. Ex. 1-5). Provenzano’ s
sister, niece, and nephew testified that Provenzano did not

under st and what was goi ng on as he repeatedly asked themto explain



what was happening to him(T. Vol. I, pp. 136-138; T. Vol. Il, p.
559; T. Vol. Il, p. 562).! In addition, the sister testified that
she had not visited with Provenzano in the last five years, until
the signing of the death warrant in June; since that time, he
agreed to see her and she has spoken to or seen him about tw ce a
week. She assuned the reason he woul d not see her before June was
for her safety (T. Vol. |1, pp. 134-135).

Dr. Flemng testified briefly as to her qualifications, but
refused to di scuss any conclusion as to Provenzano’s nental state,
cl ai m ng she was not prepared (T. Vol. V, pp. 654-655). Dr. Smth,
a forensic psychologist, and Dr. Pollack, a psychiatrist,
criticized the report witten by the Governor’s Comm ssion as
insufficient and questioned the adequacy of the Conm ssion’s
exam nation, but did not dispute the findings of the Conm ssion (T.
Vol. Il, p. 145; T. Vol. 1V, p. 480). Dr. Pollack opined that the
evaluation did not conply with accepted psychiatric principles,
primarily due to the presence of three psychiatrists and three
attorneys during the evaluation (T. Vol. Il, pp. 149-151). Dr.
Pol | ack had no opinion as to Provenzano’s current conpetency, and

woul d have needed extensive tine to review records and eval uate

A statenent from the sister, dated July 7, 1999, states that
Provenzano “says they are going to kill him by a chair wth
electric. | explainthat to himon every visit so he understands.”
See, Provenzano v. State, F.S.C. Case No. 95,959, at R 76.

6



Provenzano in order to reach any conclusion on this issue.

One of the DOC psychol ogi cal specialists, Lisa WIley, noted
that Provenzano had exhibited strange behavior while housed at
Union Correctional Institute (UClI) prior to the signing of his
death warrant (T. Vol. 1, p. 23). She had observed him weari ng
cardboard masks, rags or towels on his face for “keeping out evil
spirits,” overdressing despite warm tenperatures, sleeping or
hi di ng under his bunk, tal king out loud or yelling fromhis cell to
no one in particular, and appearing tense, guarded, and suspi ci ous
(T. Vol. I, pp. 29-32). She stated that Provenzano heard voices
and stated, fromtine to tinme, that he was Jesus Christ (T. Vol. I,
p. 34). However, he would not consent to treatnent and woul d not
foll owthrough by visiting with her because such call outs required
strip searches; although he told her he feared the strip searches,
Wl ey noted that he consented to themin order to visit with his
attorneys or to get his teeth cleaned (T. Vol. I, pp. 33, 39, 41).

Wley referred Provenzano to a seni or psychiatrist at UCI, Dr.
Anil Arora (T. Vol. I, p. 53). Dr. Arora testified that he had
seen Provenzano a nunber of times over the years at his cell front,
as Provenzano refused the call outs to cone and see Arora. He did
not recall when he | ast saw Provenzano but estimated it was five or
si x nmont hs ago. He noted that Provenzano had been referred for

wearing masks on his face but did not renenber if he had asked



Provenzano why he did this or what the answer may have been. He
also recalled that Provenzano had said he was Jesus Christ and
noted that he would not prescribe nedication to an i nmate based on
this (T. Vol. I, pp. 58-60).

The ot her psychol ogi cal specialist, Larry Kelly, noted that he
first had contact with Provenzano in early August, 1999, when
Provenzano was claimng to suffer from hallucinations, including
auditory hallucinations in his left ear (T. Vol. I, pp. 72-73,
76) .2 Provenzano also indicated that he was having trouble
sl eeping. Kelly noted that Provenzano was general ly cl ean and wel |
kept, although generally soneone who is not nentally well does not
have good hygiene (T. Vol. I, pp. 75-76). He al so stated that
Provenzano’ s behavi or was appropriate for his circunstances. The
tension and anxi ety were not inappropriate, he did not appear to
respond to internal stinmuli, and his behavior was goal directed (T.
Vol . |, pp. 76-77).

Kelly referred Provenzano to Dr. de GCcanpo, a senior
psychiatrist (T. Vol. I, p. 63). Dr. de Ccanpo net wth Provenzano
three times in August, 1999 (T. Vol. I, pp. 64-65). She initially

prescribed Visteril® for his anxiety and later, on August 23,

2Thi s was subsequent to the exam nation by the Commi ssion, where
Dr. WAl dnan suggested to Provenzano that sone individuals only
heard hal l uci nations in one ear.

Visteril is an antihistamine, simlar to the over-the-counter
medi cation Benadryl (T. Vol. Ill, p. 365).

8



changed the prescription to an anti-psychotic nedication. She
noted that his synptonms changed each tinme she saw him and she
merely prescribed nedication to address his self-reported synptons
(T. Vol. 1, pp. 66-67).

Provenzano also presented the testinony of Correctional
Oficer Sergeants Chris Yost and Ty Jordan. Yost and Jordan had
contact with Provenzano during his transport to the evidentiary
hearing in Olando in July, 1999; Jordan also supervised
Provenzano’s visitations (T. Vol. I, pp. 83, 116). Both stated
t hey had not observed anything out of the ordinary in Provenzano’s
behavior (T. Vol. |, pp. 84, 117). He acted normally during strip
searches, carried on normal conversations, and was responsive to
their directions (T. Vol. |, p. 84). The testinony from these
W t nesses was consistent with the testinony of other correctional
officers presented by the State, including Lt. WIIliam Mise and
Sgt. David Garland, both of whom observed Provenzano during his
trip to Olando and stated that Provenzano responded to verba
directions and followed their instructions to the letter (T. Vol.
|, pp. 101-104, 109). Muse also recalled Provenzano talking to him
about Provenzano’s having been a contract electrician in Ol ando
prior to being on death row (T. Vol. |, pp. 104-105).

The State also presented the testinony of five correctional

officers that had nonitored Provenzano since his being placed on



deat h wat ch when his warrant was signed. Sgt. CGeorge Hanson noted
that Provenzano puts his coffee cup on a shelf at his cell or
sinply asks for water when he wants Hanson to get hi mhot water for
his coffee (T. Vol. 1, p. 90). Provenzano has always been

responsi ve to Hanson’s questions and orders and spends tine in his

cell listening to the radio, watching television, reading
paperwor k, or working out. Hanson recalled conversations wth
Provenzano about current events, including recently tracking
Hurricane Dennis (T. Vol. I, pp. 91-92).

Sgt. Martin Sanders noted that Provenzano asked for coffee
when he wanted it, maintained a neat appearance, and asked for a
broomto clean his cell at appropriate tinmes. Sanders noted that
Provenzano sonetines has a pillowtied around his waist (T. Vol. |
pp. 121-122). Once Sanders saw Provenzano with a shirt wapped
around his nmouth, which Provenzano said was due to his sweat;
Sanders told Provenzano that he couldn’t understand him and to
remove the shirt when he tal ked to Sanders. Since then, Provenzano
removes the shirt when Sanders approaches to speak with him and
then replaces it when they are finished conversing (T. Vol. I, p.
123). Sanders also stated that Provenzano sleeps on the floor in
front of his bunk, sonetinmes partially under his bunk, where it is
cooler, closer to the fan (T. Vol. |, pp. 124-125).

Sgt. Tinothy Ford testified that Provenzano had told Ford t hat

10



he kept a towel across his nouth because he had a nedical condition
that caused himto drool (T. Vol. Il, p. 202). Ford was aware that
Provenzano had told a nurse recently that the towel was to keep out
evil spirits, but this was the first Ford had ever heard anyt hing
about evil spirits (T. Vol. Il, pp. 202-203). Provenzano also told

Ford that he kept a pillowon his back because he had back pain (T.

Vol. Il, p. 203). Ford stated that Provenzano was able to carry on
normal conversations, and recalled sone of these (T. Vol. I1l, p.
203). In one conversation, Ford asked Provenzano how he was doi ng,

and Provenzano responded he was fine physically but not nentally.
Provenzano then asked Ford if he had heard any news; Ford asked if
he nmeant about the hurricane, or sports, and Provenzano replied no,
about hi s execution, that he didn’t know why he was bei ng execut ed.
On July 10, 1999, Provenzano told Ford that he was |ucky to have
gotten a stay of execution (T. Vol. Il, pp. 200-201). Ford noted
that he had had contact with a nunber of inmates wth nenta
condi tions, including some that were seriously nentally disturbed,
but that he had never observed anything about Provenzano which
woul d cause himto question Provenzano’s nmental capacity (T. Vol.
1, pp. 204-205). Ford also stated that Provenzano sl eeps on his
bunk, but sonetines sleeps on the floor or under the bunk, noting
that it was closer to the fan on the concrete floor (T. Vol. 11

pp. 210-211).
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Sgt. d enn Fogg and Sgt. Thomas Henderson testified that it is
generally comon for inmates to sleep on the floor because the
concrete is cooler (T. Vol. I, p. 218; T. Vol. 1V, pp. 455-456).
Bot h descri bed Provenzano’ s behavi or and i nteraction as normal for
soneone on death watch (T. Vol. Il, p. 216; T. Vol. 1V, pp. 455-
456) . Fogg recal | ed general conversations with Provenzano, such as
about the hurricane (T. Vol. 11, p. 214). He al so noted that
Provenzano was abl e to manage hi s noney and cant een orders and t hat
he had observed Provenzano readi ng books and court transcripts.
Fogg stated that he had seen Provenzano with a rag over his face,
which could be a little strange, depending on why he was doing it.
Fogg had not observed Provenzano to scream vyell, act unruly or
present a discipline problem Provenzano understood procedures,

foll owed directions, and kept hinself and his cell neat and cl ean

(T. Vol. Il, pp. 215-217). When he wanted coffee, Provenzano woul d
ask for water or put his cup on a shelf in his cell (T. Vol. 11, p.
218).

Col. Alton Christie nmet Provenzano when he brought Provenzano
to Florida State Prison from UCI after the signing of the death
warrant. He recalled Provenzano' s reaction when Assistant \Warden
Thornton told Provenzano that the warrant had been signed,
Provenzano was surprised, telling Thornton he couldn’t believe it

because he had just finished his appeals, and he thought there were

12



thirty-five or forty inmates ahead of him (T. Vol. 1V, p. 460).
Christie had frequent contacts with Provenzano while he was on
death watch, getting his canteen orders and hot water for his
coffee. Christie recalled once he asked Provenzano if he coul d get
hi manyt hi ng, and Provenzano replied, “Not unless you got a stay in
your back pocket, you can’'t help me” (T. Vol. 1V, p. 461).
Christie stated that Provenzano had, since receiving a stay in
July, discussed his execution pending on Septenber 14, 1999. Last
Saturday [August 28], they had discussed the upcom ng conpetency
heari ng; Provenzano asked Christie where it would be held.
Christie noted that, although sone inmates on death watch act
strange and need to be cal ned down, Provenzano was not |ike that.
Christie had not observed any bizarre or unusual behavior from
Provenzano (T. Vol. IV, p. 462-465).

Dr. Leslie Parsons, Dr. Al an Wal dman, and Dr. \Wade Myers, al
forensic psychiatrists, testified about their actions and
concl usi ons on the Governor’s Conm ssion to eval uate Provenzano for
conpetency to be executed (T. Vol. Il, p. 243; T. Vol. |11, p. 318;
T. Vol. IV, 469). Al three independently reached the concl usion
t hat Provenzano was mal i ngering and suffered no nental disorder or
illness which would interfere with his capacity to understand the
nature and effect of the death penalty or the reason it was i nposed

on him(State’'s Ex. 4; T. Vol. IIl, pp. 248, 267; T. Vol. 11, p.

13



367; T. Vol. 1V, p. 475). Al three were aware of the statutory
standard for conpetency to be executed and determ ned that
Provenzano net that standard within a reasonabl e degree of nedical
certainty (T. Vol. IIl, pp. 248, 257-258; T. Vol. IIl, pp. 327, 367-
368; T. Vol. 1V, p. 475). They described having reviewed
Department of Corrections docunents goi ng back to 1984 and tal ki ng
to two correctional officers prior to their nental status
exam nation, as well as the conditions of their evaluation (T. Vol.
I, p. 244; T. Vol. |11, pp. 321-325, 363, 384, 391, 394-397; T.
Vol . 1V, pp. 472-474, 525). Neither the tine constraints nor the
nunber of people present at the exam nation interfered with their
ability to conplete the evaluation and reach their conclusions (T.
Vol . I, pp. 246, 276, 283; T. Vol. Ill, pp. 363-364; T. Vol. 1V,
pp. 472, 535). Prior to the evaluation, Dr. Myers was chosen to
take the | ead i n maki ng i ntroducti ons and aski ng questi ons since he
had previously conducted an exam nation into conpetency to be
executed (T. Vol. Il, p. 246; T. Vol. IIl, p. 377, T. Vol. 1V, pp.
543-544, 546).

The doctors noted that Provenzano directly expressed an
under standing of the death penalty, acknow edging that he was in
pri son because he had killed sonmeone and describing the death
penalty as “killing, or whatever they call it,” which happens

because “you kill, so they kill you” (T. Vol. IIl, pp. 253-254; T.
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Vol. 111, pp. 332, 334-335). In addition, they noted that the
standard for conpetence to be executed is such a low threshold
that, in order to be inconpetent, an inmate would have to suffer
from severe nental retardation, profoundly disorganized or
di sassoci ative thoughts, or severe cognitive deficits, none of
whi ch was present in this case (T. Vol. 11, pp. 255-256; T. Vol
11, p. 339). Such a person woul d appear disheveled, with poor
hygi ene, and nonsensical or ranbling talk (T. Vol. |1, pp. 249-250;
T. Vol. IIll, p. 340).

The doctors noted Provenzano’s response to a question on the
colors of the Anerican flag -- red, white, and green -- and his
appropriate use of proverbs such as “An eye for an eye, and a tooth
for a tooth” (when asked about the death penalty) and “It’s G eek
to nme” (after Provenzano stated he didn’t know what a psychiatri st
was) as indicative of Provenzano's true nental state (T. Vol. 11
pp. 252, 254; T. Vol. 111, pp. 326-327, 335). They determ ned he
was intentionally being evasive and uncooperative, malingering
mental illness in order to avoid the application of the death
penalty (T. Vol. II, p. 249; T. Vol. 1V, pp. 430, 474, 554-555).

Dr. Waldman, a forensic psychiatrist wwth a subspecialty in
mal i ngering, testified extensively about a nunber of indications
t hat denonstrated that Provenzano was nalingering. These include:

a | ack of response | atency (Provenzano woul d frequently respond “I
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don’t know' wi t hout giving any thought to the question; individuals
wWith cognitive deficits will typically stop to ponder any question
they truly can't answer) (T. Vol. 1Il, pp. 330-332); the
appropriate use of proverbs (as noted above) which denonstrate
abstract thinking, inconsistent wth any nental illness (T. Vol

11, pp. 326, 335); his physical appearance and normal behavior as
noted by the corrections officers (good hygiene, ability to
converse normally, reading Georgetown Law Review in cell, good
eating and sl eeping patterns) (T. Vol. IIl, pp. 324-325, 340); the
organi zed, sophisticated docunents which he had drafted, included
in the DOC records (T. Vol. 11l, pp. 354-356); his inability to
answer why he believed he was Jesus Christ was inconsistent with a
true delusion (T. Vol. 11, pp. 336-337); his responses to
questions which even severely nentally ill individuals, young
children, and Al zheiner’s patients do not mss, such as the colors
of the flag or the ability to repeat the nane of an object (T. Vol.
11, pp. 340; T. Vol. 1V, p. 547); his claimof hearing voices al

of the tinme, even in his sleep (although only in his left ear,
based on a response to a question designed to elicit this), and his
inability to describe the ghouls he clained to see (T. Vol. 111,
pp. 343-347) ; his characterization of his synptons as
hal | uci nati ons, a nedical termwhich would not be used by soneone

truly experiencing hallucinations (T. Vol. 111, pp. 547-548); and
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his description of hallucinations across nultiple spheres
(auditory, visual, tactile, and gustatory) (T. Vol. 111, pp. 342-
351). According to Dr. WAl dman, an individual that suffered from
cognitive deficits as severe as suggested by Provenzano’ s responses
woul d be in a nursing hone receiving total care, unable to toilet
thenmselves (T. Vol. Ill, p. 333).

The State’s last witness was Dr. Harry McClaren, a forensic
psychol ogist (T. Vol. V, p. 599). Dr. MO aren had reviewed
Provenzano’ s records and had observed Provenzano in court during
two days of the evidentiary hearing in Olando regarding the
functioning of the electric chair, and during the two previous days
of his conmpetency hearing (T. Vol. V, pp. 601-602). Dr. M aren
not ed t hat Provenzano had behaved appropriately at all tinmes during
his observations and he had not noticed any signs of psychotic
i npai rment. Provenzano never appeared to be responding to internal
stimuli, such as rocking, talking to hinself, or exhibiting bizarre
out bursts. He appeared to recognize and confer wwth his attorneys
and famly nmenbers in the courtroom He stood or was seated as
directed when a judge entered or left court; he watched his
attorneys and reacted appropriately, |ooking horrified when | arge,
graphic photos of the Allen Davis execution were displayed and
concerned when the Davis autopsy and the dying process were

di scussed (T. Vol. V, pp. 605-608, 611). MC aren opi ned that the
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| ack of inappropriate courtroom behavi or or any manifestations of
mental illness were inconsistent with what woul d be expected from
an inmate with a severe nental illness. Furthernore, MO aren
noted that the proceeding in Ol ando woul d have been stressful for
Provenzano, which should nmaxim ze the likelihood of any abnorna

behavior (T. Vol. V, pp. 609-612).

After all of the State’'s evidence had been presented,
Provenzano’ s counsel requested the court bel ow “for an extension of
time in order to obtain and have Dr. Pollack and Dr. Henry Lyons
examne ny client” (T. Vol. V, p. 617). Although counsel stated he
was “renewi ng” a notion for extension of time, no prior request for
such action had ever been made. Counsel requested “anywhere from
two weeks to a nonth” to get a new expert opinion on Provenzano’' s
conpet ency. Judge Bentley indicated he nay have agreed to this
request had it been presented earlier in the hearing, and denied it
as untimely (T. Vol. V, p. 620).

Foll ow ng the conclusion of the evidentiary hearing, Judge
Bentley entered an extensive order finding Provenzano to be

conpetent to be executed (R 88-104). This appeal follows.
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SUMVARY OF THE ARGUMENT

Provenzano has failed to denonstrate any error in the trial
court’s finding him to be conpetent to be executed, or any
constitutional infirmty in the applicable rules governing this

process. Accordingly, all relief should be denied.
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ARGUMENT
| SSUE |

WHETHER THE TRIAL COURT ERRED |IN FI ND NG
PROVENZANO TO BE COMPETENT FOR EXECUTI ON.

A person under sentence of death is insane for purposes of
execution if the person | acks the nental capacity to understand the
fact of the inpending execution and the reason for it. Rul e
3.811(b), Fla.R CrimP. Rule 3.812(e) specifically requires a
def endant to prove, by clear and convincing evidence, that he is
i nconpetent to be executed. |I|nasnuch as Provenzano failed to neet
this burden at the evidentiary hearing below, this Court nust
affirmthe judicial finding of conpetency entered by Judge Bentl ey.

After explaining his reasons for giving less weight to the
testi nmony of Provenzano’'s expert, Dr. Patricia Flem ng -- including
noting that Flemng s credentials were |less inpressive than the
ot her experts and the court’s dissatisfaction of her reasons for
not participating nore conpletely in the hearing (see, Oder, pp.
9-10; R 97-98) -- Judge Bentley detailed his findings and the
reasons for his conclusion of conpetency:

I n considering the evidence and testinony, the Court

has given great weight to the testinony of Leslie

Parsons, D.O, Alan J. Waldnan, M D., and Wade C. Meyers,

M D. These three doctors are the psychiatrists who were

appointed by the Governor to examne Provenzano's

conpetency to be executed. The three doctors testified

t hat al though the conditions under which they exam ned

Provenzano were not optimal, they were adequate, and t hat

they were able, with a reasonable degree of nedical
certainty to opine that Provenzano does not suffer from
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any nental di sease, disorder, or defect that would inpair
his ability to understand and appreciate the nature and
effect of the death penalty and why it is to be inposed
upon hi m

One aspect of the testinony of Dr. Parsons and Dr.
Wal dman that was particularly persuasive to this Court
was their testinony regarding Provenzano's response to
guesti ons from Dr. Meyer s about Provenzano’ s
under st andi ng of the nature of the death penalty and why
is was to be inposed upon him They testified that
during their exam nation of Provenzano, in response to
guestions on this subject, Provenzano said sonething to
the effect that “if you kill soneone, they kill you
back.” Additionally, in response to this sanme |ine of
di scussi on, Provenzano stated “eye-for-an-eye, tooth-for-
a-tooth.”

The testinony of Alton Christie, Colonel at Florida
State Prison, was also given great weight. Col onel
Christie testified that when Provenzano was notified
about the Governor signing his death warrant, Provenzano
responded, in essence, that he was surprised because he
had just finished his appeals, and that he thought there
would be thirty-five to forty others who were ahead of
hi m

The Court gave no great weight to the testinony of
Harold H- Smth, Jr., Ph.D. He testified that he would
have conduct ed t he exam nati on of Provenzano differently
from the manner in which the three psychiatrists
appoi nted by the Governor conducted it. His testinony
was not given great wei ght because it becane cl ear during
t he course of the exam nation of himthat he did not have
sufficient information regarding the actions the
psychi atrists took during the course of the exam nati on.
In short, he was basing his opinion that their
exam nation was inadequate primarily on the statenents
contained in the final report that they issued to the
Gover nor. Hs testinony did not address the issue of
whet her Provenzano net the standard, but rather the
adequacy of the exam nation by the State’s w tnesses.

Robert Pollack, MD., a psychiatrist who exam ned
Provenzano before trial, testified regarding his belief
that the report generated by Doctors Meyers, Parsons, and
Wal dman was not adequate. The Court did not give great
weight to this testinony because it did not address the
matter before the Court for consideration. Instead, this
testinmony was directed at alleged problens wth the
exam nation conducted by Dr. Meyers, Dr. Parsons, and Dr.
Wal dman. Dr. Pollock’s main conplaint was that there
were too many individuals present in the roomduring the
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exam nation. He testified that it was not a generally
accepted procedure to have other individuals present
during a psychiatric exam nation. Further, Dr. Pollock
specifically testified that he could not testify as to
whet her Provenzano is conpetent to be executed.

Harry McO aren, Ph.D., testified that he observed
Provenzano not only throughout these proceedi ngs, but
t hroughout the proceedings held in Olando July 27
through 30, 1999, regarding the functioning of the
electric chair. Dr. MCaren testified that throughout
t hese proceedi ngs, he never observed Provenzano exhi bit
any bizarre behavior; Provenzano had no stereotypica
nmovenent or signs which indicated that he was respondi ng
tointernal stimuli; Provenzano tracked the proceedi ngs;
Provenzano consulted with his counsel and read docunents
during the proceedi ngs regarding the electric chair; and,
Provenzano |ooked horrified when the disturbing
phot ographs of Allen Lee Davis were displayed at the
hearing on the functioning of the electric chair. Dr.
McCl aren opi ned that this behavior is not consistent with
t he suggestion the Provenzano suffers fromsevere nenta
illness.

A person under sentence of death shall not be
executed while he or she is insane. See Ford V.
Wai nwright, 477 U S. 399 (1986); Fla. R Cim P. 3.811
See also Martin v. Dugger, 686 F. Supp. 1523 (M D. Fla.
1988); 8§ 922.07, Fla. Stat. In Florida, a person is
considered to be “insane to be executed” if he or she
“l acks the nental capacity to understand the fact of the
i npendi ng execution and the reason for it.” Fla. r.
Crim P. 3.811(b). See also 8§ 922.07, Fla. Stat. In
attenpting to establish that a prisoner is insane to be
execut ed, counsel for the prisoner nust establish by a
preponderance of the evidence that the prisoner “lacks
the nental capacity to understand the fact of the
i npendi ng execution and the reason for it.” See Fla. R
Crim P. 3.811(b) and 3.812(e). Counsel for Provenzano
did not neet this burden.

Further, assum ng for the sake of argunent that the
burden of proof inthis matter is sinply preponderance of
t he evi dence, counsel for Provenzano did neet that burden
either.* In fact, Provenzano’s counsel presented m ni nal
evi dence that Provenzano i s not conpetent to be executed.

He presented sone evidence of unusual behavior by

“A correction to the Order was | ater entered which clarified that
the court intended this sentence to read that Provenzano had not
met the | ower, preponderance of the evidence standard (R 105).
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Provenzano. Such behavi or includes covering his face
with rags or towels, sleeping on the floor under his
bunk, and his sel f-diagnosed phobia of strip searches.
However, the testinony at the hearing established that it
is not uncommon for inmates at Florida State Prison to
sleep on the floor because it is hot in the prison and
the concrete floor is cooler. Furt her, sl eeping under
hi s bunk puts Provenzano in a position where he is cl oser
to a fan, and thus, but sl eeping under his bunk, he is
cooler and nore confortable. Mor eover, despite his
phobi a of strip searches, Provenzano wllingly succunbs
tothe strip searches when it suits his personal desires.
For example, Provenzano wllingly submts to strip
searches so that he may have his teeth cleaned and so
that he may neet with his attorneys. The only tinme he
expresses concern over the strip searches and refuses to
subj ect hinself to themis when a nental health issue is
i nvol ved.

Assuming for the sake of argunent that sonme of
Provenzano’ s behavior is bizarre, bizarre behavi or does
not render one inconpetent to be executed. As the court
in Martin stated: “A defendant may be nentally ill and
still be conpetent enough to be executed.” Martin, 686 F.
Supp. at 1572-73. The Court finds that Provenzano may
have nental health problens, but that these problens do
not prevent himfromhaving the required nental capacity
to understand the fact of the i npendi ng execution and the
reason for it. Further, as Dr. Waldman testified, one
woul d have to virtually be unable to clean hinself, feed
hi msel f, or otherwi se function in order to neet the | ow
threshhol d [sic] of inconpetency to be executed. Aside
from the above behavior, the min evidence of
Provenzano’'s inconpetency is Dr. Flemng' s report,
coupled wth the opinion expressed in the continuance
af fidavit. The Court does not find her analysis as
convincing as that of the State experts and, for reasons
given earlier, does not find her testinony entitled to
great weight.

Provenzano’s counsel vigorously attacked and
attenpted to whittle away at the evidence presented by
the State which, even after vigorous cross-exam nation,
establ i shed that Provenzano i s conpetent to be executed.
Even if one were to assune that the State had the burden
of establishing Provenzano’ s conpetency to be executed,
Provenzano’s counsel’s attack on the State’s w tnesses
was not particularly successful given the facts and
opi nions presented in this matter.

During closing argunment, counsel for Provenzano
argued that the testinony of the three psychiatrists
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appoi nted by the Governor to exam ne Provenzano pursuant
to section 922.07, Florida Statutes, was inadm ssible in
this proceedi ng because the standard of conpetency set
forth in section 922.07 is different fromthe standard of
conpetency set forth in Florida Rule of Crimnal
Procedure 3.812 which this Court nmust enpl oy.

Provenzano’s counsel is correct in that there is a
difference in the wording of the two standards. Under
section 922.07, Florida Statutes, an individual 1is

conpetent to be executed if “he or she understands the
nature and effect of the death penalty and why it is to
be inposed upon him or her.” Under Florida Rule of
Crimnal Procedure 3.812, a person is conpetent to be
executed if he or she does not |ack “the nental capacity
to understand the fact of the i npendi ng execution and the
reason for it.” The Court finds this variation in
wordi ng of the two standards is a distinction without a
difference, and rejects Provenzano’'s claim that the
testimony of these experts is inadm ssible.

This Court, as the finder of fact, has considered
t he deneanor of the witnesses, has carefully considered
t he testinony and evi dence presented at the hearing, and
has weighed the credibility of the evidence and
W t nesses. Additionally, the Court has had the
opportunity to personally observe Provenzano over the
course of two and one-half days. Throughout the hearing
on this matter, Provenzano has at all tinmes acted
appropriately. He has, at tinmes, appeared sad, and he
appeared to beconme nore nelancholy when the State’s
experts testified or when the attorney for the State was
provi di ng argunent agai nst him

Dr. Wal dman, a well-credential ed expert with a sub-
specialty in malingering, finds that Provenzano is
mal i ngering nental illness.

The Court finds Provenzano has failed to prove
i nconpetence for execution by clear and convincing
evi dence.

(Order, pp. 11-16; R 99-104).

reasonabl y suggesting that Provenzano is inconpetent.

The testinony presented below fell far short of

focused on attacking the Conm ssion’s conclusions rather

proving his inconpetence. |In fact, Provenzano was left with |ess
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than what had originally been presented to Judge Johnson and to
this Court in seeking an evidentiary hearing. Sonme “bizarre”
behavi or was explained, such as sleeping under his bunk in an
effort to stay cool, and wearing rags to absorb sweat or drool

Provenzano had only Dr. Flemng' s report, which she, testifying
tel ephonically, did not endorse and would not be cross exam ned
about . As noted below, strange behavior alone, or even when
coupled with a diagnosed nental illness, does not bar the execution
of an inmate that understands the fact of the execution and the

reason for it. See, Medina v. State, 690 So. 2d 1255, 1256 (Fl a.

1997); Weeks v. Jones, 52 F.3d 1559, 1571 (11th Cr.) (conpetent

for executi on, notw thstanding |ong-standing diagnoses of
schi zophreni a, paranoi d type, and del usi ons i ncl udi ng Weeks’ bel i ef

“he is God in various mani festations”), cert. denied, 514 U. S. 1104

(1995); Shaw v. Arnontrout, 900 F.2d 123 (8th G r. 1990) (nenta

i npai rments and brai n damage di d not precl ude findi ng of conpet ence

to be executed), cert. denied, 507 U S. 927 (1993).

Judge Bentl ey applied the correct rule of law, and his factual
findings are supported by conpetent, substantial evidence.
Provenzano has failed to denonstrate any error in the circuit
court’s finding him conpetent to be executed. Therefore, this

Court nust affirmthe denial of relief.
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| SSUE 1 |

WHETHER THE TRIAL COURT ERRED | N DENYI NG
APPELLANT’ S MOTI ON FOR CONTI NUANCE

Provenzano also may challenge the trial court’s refusal to
continue this hearing until at |east Septenmber 7, 1999, so that
Provenzano could present the testinony of Dr. Patricia Flem ng of
Wom ng. Wen advi sed of the potential scheduling problemw th Dr.
Flem ng, the trial judge requested an affidavit fromDr. Flem ng
attesting to her unavailability. In response, Dr. Fl em ng executed
an affidavit which stated:

1. My nanme is Patricia Flemng. I am a licensed
clinical psychologist. | first conpleted a psychol ogi cal
eval uation of Thomas Provenzano on March 4, 1989 and
foll owed his psychol ogical condition during the years
followng his conviction. | conpleted a second
psychol ogi cal eval uation on July 4, 1999 to determ ne his
current nental status and conpetency to be executed.

2. Upon ny return to Cheyenne today, August 27, 1999, |
received word that the Honorable Judge Bentley had
schedul ed an evidentiary hearing for Thomas Provenzano
for the week of August 30, 1999. | amunable to be in
Florida during this week due to prior commtnents that
cannot be changed on short noti ce.

3. Training for State of Wom ng enployees has been
schedul ed during this week for a conputer program that

has been devel oped for case managers. |t would not be
possi ble to change the date since the participants and
their supervisors throughout Womng wll be in

at t endance. This neeting has been scheduled for over
t hree nonths. On Monday, August 30 the neeting for
finalization of the conputer program and training is
schedul ed. On Wednesday, August 29 [sic], we travel to
the training site and return on Friday, Septenber 3. In
addition, | have hospital and office patients that | was
not able to see during ny recent absence.

4. | considered the option of requesting a tel ephone

26



testinony, but there is not tine to adequately prepare.
It is necessary to review the records and prepare for
testinony, which requires at | east seven or eight hours,
time that is not available during now and the tine
schedul ed for the evidentiary hearing.

5. | examned M. Provenzano for conpetency to be
executed on July 4, 1999 and ny conplete findings are
available in that report. It is nmy professional opinion
that M. Provenzano is i nconpetent to be executed due to
the severity of his nmental illness. Thomas Provenzano
does not appreciate or wunderstand the fact of his
i npendi ng execution and the reason for it. | regret ny

inability to participate in the hearing.

6. | could be avail able for testinony Septenber 7, 8, 9,
or 10 of the follow ng week.

August 27, 1999, Affidavit of Patricia Flem ng, Ed.D.°®

The court held a tel ephonic hearing on Monday, August 30, in
order to consider the issue of Dr. Flemng' s availability. Judge
Bentl ey recalled the prior representation that Dr. Fl em ng woul d be
avai l abl e on August 31, and noted that, although the affidavit
indicated the conflicting training was for State of Wom ng
enpl oyees, there was no explanation as to why Dr. Flem ng needed to
attend the training.® Utimtely, CCRCs nobtion to continue was
deni ed, but the court offered to accombdate Fl em ng’ s schedul e by
accepting her testinony out of order and via tel ephone.

In his order finding Provenzano to be conpetent, Judge Bentl ey

SOr. Fleming is an Ed. D., or doctor of education in psychol ogy, not
a Ph.D. in clinical psychology (Oder, p. 10; R 98).

5On Thursday, Septenber 2, it was discovered that Dr. Flem ng and
her daughter were giving the training on Septenber 2 (Order, p. 4;
R 92).
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comrented on his denial of the notion to continue:

Despite her references in the affidavit to conputer
training for State of Wom ng enpl oyees, Dr. Flemng is
not, insofar as has been nmade known to this Court, an
enpl oyee of the State of Wom ng. In fact, as Dr.
Flem ng testified at this matter, she is in private
practi ce. So, it is unclear as to why she would be
required to attend conputer training for State of Wom ng
enpl oyees. Further, if this training were of such
i nportance, this Court is uncertain as to howDr. Flem ng
could have forgotten about it and represented to
Provenzano’s counsel that she would be available to
participate in this hearing.

If this matter had been del ayed until the week of
Septenber 7, 1999, not only would it be difficult to
conclude this matter in a period of tinme sufficient to
enable the Florida Suprenme Court to review these
proceedi ngs before Provenzano’ s schedul ed executi on date
of Septenber 14, 1999, but schedul i ng probl ens with ot her
w tnesses woul d have been created. Considering all of
t he ci rcunst ances, including the fact that this clai mwas
raised by Provenzano’s counsel over one and one-half
months ago, the Court concluded that Dr. Flemng's
affidavit did not set forth adequate grounds whi ch woul d
justify continuing this matter, and consequently,
Provenzano’'s oral notion to continue was denied.
However, the Court advi sed Provenzano’s counsel that Dr.
Flem ng could testify by tel ephone or video deposition,
and that she could testify out of order. Further, the
Court advised counsel that Dr. Flem ng s testinony could
be schedul ed as early in the norning as necessary, which,
given the tinme zone di fferences bet ween here and Wom ng,
woul d accommpdate Dr. Flem ng' s schedul e and avoid any
conflict with the conference that she was attending or
participating in.

(Order, p. 3-4; R 91-92) (footnote omtted).

The State, unable to cross examne Dr. Flemng, was the only
party that coul d possi bly have been prejudi ced by her reluctance to
testify. Having the benefit of her witten report, Provenzano had
no reason to secure her attendance to defend her opinion. As noted

by Judge Bentley, the State was able to eventually |ocate Dr.
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Flem ng, and she ultimately did testify at the hearing:

To begin with, the Court specifically notes that
al t hough she is one of, if not the nost critical wtness
inthis matter, the testinony of Patricia Fl em ng, Ed.D.,
presented at the hearing was extrenely limted. At the
start of the hearing, Provenzano’s counsel stated that he
was uncertain as to whether Dr. Flemng would be
available to testify at the hearing because his office
had been unable to reach her. Fromday one to day three
of the hearing, multiple efforts were nmade by the
Attorney GCeneral’s Ofice to locate and contact Dr.
Flem ng. |In fact, although Dr. Fl em ng was Provenzano’s
W tness, the Attorney General’s Ofice appeared to put
forth nore effort to l|ocate her than Provenzano’'s
counsel’s office did. | f Provenzano's counsel took
strides to locate Dr. Flem ng, other than calling her
office a few tines and | eaving nessages for her, then
they did not nmake those efforts known to this Court.

Once Dr. Flemng was |located and contacted via
t el ephone, she declined to testify whatsoever regarding
her opinions of Provenzano' s conpetency to be execut ed.
Specifically, she stated she did not have any of her
materials with her and that she was unabl e to provi de any
testinmony regarding Provenzano’'s conpetency to Dbe
executed. In fact, the Court was forced to order her to
stay on the telephone line sinply to answer sone
guestions regarding her qualifications.

The State stipulated to the admssion of Dr.
Fleming's Curriculum Vitae, which it rather than
Provenzano’'s counsel had obtained in an effort to
determine Dr. Flemng' s credentials, and the State
stipulated to the adm ssion of Dr. Flem ng’ s report dated
July 5, 1999, which she prepared after conducting her
exam nation of Provenzano on July 4, 1999. However, the
State would not stipulate that she was an expert in the
field of forensic clinical psychology. Thus, the purpose
of obtaining information fromDr. Flem ng regarding her
qualifications was to clarify exactly what Dr. Flem ng’s
qualifications are, and to assist this Court in
determning what weight to give the report that she
prepared after her July 4, 1999, exam nation of
Pr ovenzano.

Dr. Flem ng s brief testinony established that while
she has experience in nental health, she is not a
clinical psychol ogist, at |least not as that termis used
in Florida. Accordingly, she was accepted as an expert
in nental health, but not as an expert in clinical
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psychol ogy. The Court finds that her credentials are
less inpressive than the credentials of the other
experts. For this reason, together with a consideration
of her report, the Court finds her testinony is entitled
to |l ess weight than the testinony and/or reports of the
ot her experts who were admtted as experts in psychiatry
or clinical psychol ogy.

Further, this Court is disturbed by Dr. Flem ng's
behavior, and is not satisfied wth the reasons she gave
for not being able to participate in this hearing. This
Court has taken every effort to accommodate her in order
for her to testify in this mtter. Despite those
efforts, she declined to accommopdate this Court
what soever. For that reason, this Court has given | ess
wei ght to her July 5, 1999 report regardi ng Provenzano’s
conpetency to be execut ed.

Dr. Flem ng never specifically opines in her report
on the issue at hand, which is whether Provenzano
understands the fact of the inpending execution and the
reason for it. She does state, however, that “[the role
of the nmental health professional in the conpetency to be
execut ed evaluation is not as the deci sion maker, but the
provider of information that would aid the court,
tribunal, or jury in decision making.” The only comments
in Dr. Flemng' s report which seemto address the issue
before this Court are her coments on page nine of the
report where she asked Provenzano “Wat is your main
worry now?” She wote that he stated that he had no
worries, and that he does not think about the execution.
Additionally, on page ten of her report, Dr. Flemng
states that Provenzano does not connect the courthouse
shooting with the execution.

Al t hough she either inadvertently did not corment on
whet her Provenzano under stands the fact of the inpending
execution and the reason for it, or she specifically
chose not to render such an opinion in her July 5, 1999,
report, in her affidavit dated August 27, 1999, in which
she outlined her reasons for not appearing to testify in
this matter, she specifically was able to reach a

conclusion on this issue. Therein, she specifically
states: “It is ny professional opinion that M.
Provenzano is inconpetent to be executed due to the
severity of his nental illness. Thomas Provenzano does

not appreciate or understand the fact of his inpending
execution and the reason for it.”

(Order, pp. 8-11; R 96-99) (footnote omtted).
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Provenzano has denonstrated no error in the trial court’s
refusal to continue this matter to hear further fromDr. Flem ng
a woman whose bias in prior cases has not gone unnoticed by this

Court. See, Johnston v. Dugger, 583 So. 2d 657, 660 (Fla. 1991);

see also, Brewer v. Reynolds, 51 F.3d 1519, 1524-27 (10th Gr.

1995) (noting conclusory and speculative nature of Flemng' s
eval uation, wth diagnoses which conflicted with other expert

testinony), cert. denied, 479 U S 871 (1996). Not abl y, her

affidavit did not offer any explanation as to why she could not
have testified on Tuesday, August 31, as initially represented. An
agenda fromthe trai ning denonstrates that it was a one day session
w t h schedul ed breaks, which was over at 4:.30 p.m (6:30 p.m | ocal
time in Bartow) (R 134-137). The judge expended great efforts in
trying to secure Dr. Flem ng's testinony, as is evident throughout
the transcript of the three day hearing, and indicated his
w I lingness to hold the hearing open through Friday, Sept. 3, had
he received any assurance of getting her to testify at that tine
(T. Vol. 11, p. 185; T. Vol. 111, pp. 296-300, 350, 407-409; T.
Vol. 1V, pp. 563, 570-576; T. Vol. V, pp. 613-617, 623-624, 628-
630, 636-646). Hi s efforts were net only with Flem ng’'s staunch
refusal to discuss this case at any tinme before the follow ng
Tuesday, |ess than a week before the schedul ed execution.

Si nce Provenzano was able to present Flemng's ultimte
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concl usi on that he was i nconpetent to be executed t hrough adm ssi on
of her report and affidavit, and yet was able to avoid having her
cross examned by the State, he could not possibly have been
prejudiced by this ruling. Thus, the only prejudice fromher |ack
of preparation would accrue to the State. Cearly, Dr. Flem ng was
nore beneficial to the defense as an unavail abl e wi t ness, whi ch may
explain why, as Judge Bentley noted, the State put forth nore
effort in attenpting to locate Dr. Flem ng than did the defense.
The granting or denial of a notion to continue is a matter

within the broad discretion of a trial judge. Gore v. State, 599

So. 2d 978, 984 (Fla.), cert. denied, 506 U S. 1003 (1992). No

abuse of discretion has been denonstrated based on Judge Bentley’s
refusal to delay these proceedings in order to secure a reluctant
W tness fromacross the country toreiterate i n person what she had
al ready said on paper. No new hearing is warranted by the judge’'s

deni al of the notion to continue.
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ISSUE 111

WHETHER THE TRI AL COURT ERRED IN PERM TTI NG
EXPERT  TESTI MONY OVER APPELLANT' S ERYE
OBJECTI ON.

Provenzano may al so challenge the trial court’s evidentiary
ruling to allow the expert testinony of the three psychiatrists
from the Governor’s Comm ssion. Provenzano objected to the

testimony of Dr. Parsons as i nadm ssi bl e pursuant to Frye v. United

States, 293 F. 1013 (D.C. Cir. 1923), because the nental status
exam nation conducted by the Conm ssion purportedly was conducted
by a procedure not generally accepted in the scientific community.
Judge Bentley’'s order details his reason for denying the defense
obj ecti on:

Def endant argues that the procedures provi ded under
section 922.07, Florida Statutes, for the governor’s
proceedi ngs to determ ne the conpetency of an individual
to be executed are not consistent with the scientific
procedures generally accepted 1in the scientific
community, and therefore, that the procedure cannot pass
the Frye test. Provenzano’s main conpl aint about the
procedure set forth in section 922.07 is that all three
doctors, as well as the attorneys for Provenzano and the
State, may be, and in Provenzano’ s case all were, present
during the exam nati on. Provenzano contends that this
met hod of conducting a nmental health exam nation is not
a scientifically accepted procedure, and that the
exam nation is not and cannot be effective wth this many
people in the room Provenzano argues that since the
procedure utilized by the three psychiatrists was not a
scientifically accepted procedure, the procedure was
unconstitutional and therefore, the testinony of these
experts i s inadm ssi bl e at the hearing before this Court.

I n considering this argunent, the Court did not take
into the account the relaxation of the rules of evidence
that is permitted in a hearing of this kind. Having said
that, the Court finds that the opinions of the three
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psychiatrists who were nenbers of the conm ssion
appointed to exam ne Provenzano pursuant to section
922.07, Florida Statutes, are professional opinions to
whi ch the requirenents of Frye do not apply. See Hadden
v. State, 690 So. 2d 573 (Fla. 1997). | n Hadden, the
court stated:

W did point out in Flanagan [v. State, 625

So. 2d 827 (Fla. 1993)] that the Frye standard

for admssibility of scientific evidence is

not applicable to an expert’s pure opinion

testinony which is based solely on the

expert’s training and experience. See 625

So. 2d at 828. Wil e an expert’s pure opinion

testinmony conmes cloaked wth the expert’s

credibility, the jury <can evaluate this
testinmony in the same way that it eval uates

ot her opinion or factual testinony. 1d. Wen

determning the adm ssibility of this kind of

expert-opinion testinony which is personally
devel oped through clinical experience, the
trial court nust determne admssibility on

the qualifications of the expert and the

applicable provisions of the evidence code

We differentiate pure opinion testinony based

upon clinical experience from profile and

syndr one evi dence because profile and syndrone

evidence rely on conclusions based upon
studies and tests. Further, we find that
profile or syndrome evidence is not nade

adm ssible by conbining such evidence wth

pure opinion testinony Dbecause such a

conbi nation i s not pure opinion evidence based

sol ely upon the expert’s clinical experience.
Hadden, 690 So. 2d at 579-80.

Further, the testinony of these three doctors at the
hearing was that although they mght ideally prefer to
have fewer people present in the room during an
exam nation of an individual, and although in their past
experience in conducti ng forensic psychi atric
exam nations, they ordinarily had not had as many peopl e
present in the room during the examnation of an
i ndividual, they were still able to form an opinion,
within a reasonable degree of nedical certainty, that
Provenzano under st ands the nature and effect of the death
penalty and why it is to be inposed upon him

(Order, pp. 6-7; R 94-95) (footnote omtted). The court’s
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reasoni ng and applicati on of Hadden were correct. The opi nions and
conclusions of the psychiatrists that conprised the Governor’s
Comm ssi on were based on their training and experience, not on any
novel scientific theory. Therefore, Frye did not apply and the
trial court correctly permtted this testinony.

In addition, even if the Frye standard were to be applied to
purely expert opinion, Provenzano did not neet his burden of
establishing that the nental status exam nation conducted by the
Governor’s Comm ssion did not neet standards generally accepted in
the scientific community for these types of exam nation. Al though
Dr. Pollack testified that having three psychiatrists and three
attorneys present for the exam nation provided |ess than optinma
conditions and fell bel ow generally accepted scientific standards,
he stated that the evaluation in this case was not “done in a
medi cal |y i nappropriate manner” and, according to Dr. Pollack, any
suboptimal eval uation would fall belowthe guidelines (T. Vol. 11,
pp. 173-177). O her testinony at the hearing established that
there are, in fact, no generally accepted standards for conducti ng
an eval uation of conpetency for execution (T. Vol. II, p. 264; T.
Vol . IV, p. 495).

Furthernore, since it was not the State’'s burden to prove
Provenzano to be conpetent, and Provenzano did not present any

clear or convincing evidence of inconpetency that needed to be
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rebutted by the chall enged testinony, the result in this case would
not have been any different even if none of this testinony had been
adm tted, and any possi ble error nmust therefore be deenmed harm ess.
On these facts, no error has been denonstrated inthe trial court’s
overruling of Provenzano’s Frye objection, and no new hearing is

war r ant ed.
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| SSUE |V

WHETHER THE TRIAL COURT ERRED | N DENYI NG
PROVENZANO S REQUEST FOR ADDI T1 ONAL
PSYCHOLOG CAL EXAM NATI ONS

Provenzano may al so attack the trial court’s ruling denying
his untinmely request for a continuance so that he coul d be exam ned
for conpetency by Drs. Pollack and Lyons.’” Although Dr. Pollack
testified on the first day of the hearing that he did not have an
opinion as to Provenzano' s current conpetency and could not form
such an opinion wthout an extensive exam nation and review of
records, Provenzano did not request the opportunity to be eval uated
by Dr. Pollack (or by any nental health professional) until after
the conclusion of the hearing. O course, Dr. Poll ack’ s testinony
never indicated that an additional exam nation was necessary. The
trial court was absolutely correct in denying Provenzano' s |ast-
ditch effort to secure further del ay.

The record reflects, after the State had presented its | ast
W tness, the judge and the parties were still discussing efforts to
| ocate and produce Dr. Flemng (T. Vol. V, pp. 613-617). During
the course of this discussion, the foll ow ng exchange occurred:

MR, REITER Well, at this tinme, Judge, |
want to renew a notion for an extension of

It is interesting to note that, in addition to having been
eval uated by Dr. Flem ng, Provenzano had al so been exam ned by Dr.
Robert Berland, at the request of the defense, on June 20, 1999
(see R 38-39; Provenzano v. State, F.S.C. Case No. 95, 849,
Transcri pt of hearing, June 23, 1999, p. 12).
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time in order to obtain and have Dr. Poll ack
and Dr. Henry Lyons exam ne ny client.

THE COURT: Whoa. | got |ost. | was
expecting to hear sonething about the Wtness
Flemng and, |I'm sorry, | was going off in
anot her direction. |’mnot even sure at this
point | remenber about your other notion, so
start at ground one.

MR, REITER \What | was saying was | was
renewm ng ny notion for an extension of tine
for this hearing.

THE COURT: You were nentioning to have
certain doctors examne your client and |
didn't hear Flemng's nane in there, so I'm
baf f | ed.

MR REI TER It was Dr. Pollack and Dr.
Henry Lyons. When we had spoken on Friday
with regard to the hearing | had asked for an
extension. W were attenpting to contact Dr.
Lyons and Dr. Pollack at the tine. As Dr.
Poll ack had testified on I guess it was the
first day, when he was asked whet her he could
forman opinion, he indicated he did not have
enough tine in order to do that. Dr. Henry
Lyons, who al so exam ned M. Provenzano at the
time of trial, we got ahold of him on Mynday
afternoon, also indicated that he would be
unable to examine himin sufficient time for a
heari ng today.

THE COURT: How | ong a continuance are
you requesting for that purpose?

MR, RElI TER Probably anywhere from two
weeks to a nonth, Judge.

THE COURT: Does the State desire to
respond to that?

MR. NUNNELLEY: Absolutely. Your Honor,
this is the third day of this proceeding. Dr.
Pol |l ack was here on the first day. He was
here early that norning. Good faith and fair
dealing by opposing counsel would certainly
seemto indicate that if he wished to ask this
court to allow anyone to evaluate his client,
that he make that request on Tuesday, not on
Thursday after we have been here, after one of
the very witnesses that he now cl ai ns he wants
to evaluate this client was here and testified
before this court. Your Honor, this is
absolutely absurd to wait to the end of the
hearing to bring these grounds for a
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continuance to this court’s attention. We
strenuously object to any further delay in
t hese proceedi ngs.

THE COURT: Al right. Any response?

MR REITER  No, Your Honor.

THE COURT: Al right. | have to point
out that, first of all, and we may have
di scussed earlier, that everybody has known
when this warrant was -- all summer, while the
ot her proceedings before the Suprene Court,
the possibility that this hearing was going to

occur, and I don’ t t hi nk under t he
circunstances you just assunme, well, we'll
wait until it’s over.

Secondly, | think the State’s point is
wel | taken. Had there been a request on

Tuesday that Dr. Pollack be permtted to spend
the evening hours or whatever hours or to
recess at three o’ clock so he could start an
exam nation to finish it by whatever hour, |
don’t know who our conditions were, how nuch
time he requires, | have sone idea of how nuch
time the other people have spent, whether the
court would have or could have accommodated

that, | don’'t know, but | certainly would have
taken a shot at it.
MR. REITER Well, Judge -- |I'msorry.

THE COURT: This com ng the | ast norning,
what was scheduled to be the | ast norning of
the trial, once again, | think is a bit late
and I will deny the notion at this tine.

MR. REITER Just for the record though

because of the comment the court nade, | just
want -- ny best recollection was when we first
spoke on the phone, | guess it was |ast
Friday, | had asked for a continuance then.
THE COURT: | understand that but,
Counsel, there was no request will you nake

the defendant available to ny expert Friday,
Saturday, Sunday, after he gets to Polk
County, Monday evening. There was, to ny

recollection, and refresh ny nenory if |I'm
wrong, to make him avail able here. Yes, your
motion for continuance, I think vyou' re

correct, was denied then for the first reason
| gave here, but ny point is that sone of
these things could have perhaps been
alleviated. Maybe the doctor would have not
found those conditions acceptable, mybe he
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woul d have. |’m aware of a fair nunber of
ment al heal th peopl e who have exam ned peopl e
whi | e hearings were goi ng on.

MR. NUNNELLEY: Your Honor, | would also
point out that Dr. Flemng evaluated the
inmate sone tinme back and there -- they never
even bothered to ask -- they never asked about
that, they just got that done. They certainly
knew they could have done this a long tine
ago, back when Dr. Fl em ng was doi ng what she

clains that she did. It’s just one nore
indication of an attenpt to inject delay.

MR REITER Well, let nme point out, and
it really has nothing to do wth the
conti nuance but just for the record, if

necessary | could put ny investigator on to
describe howdifficult it isto find people in
this field when you do this work. W started
on Friday norning attenpting to find
i ndi viduals when the court instructed as to
when the hearing was going to be done.

THE COURT: | again have to agree wth
the State. Apparently Dr. Flemng, if she is
a doctor, and apparently she is a doctor of
education, but whatever she’s a doctor of, the
defense was able to find her, went ahead and
had t hi s exam nati on done, chose not to do any
others at this time for reasons that my be
tactically very good, but, at any rate, that’s
where we are. | am not continuing this case
for those reasons at this tine.

(T. Vol. V, p. 617-622). Thus, after all of the State s evidence
had been presented, Provenzano’s counsel was requesting “an
extension of tinme in order to obtain and have Dr. Pollack and Dr.
Henry Lyons examne ny client” (T. Vol. V, p. 617). Al t hough
counsel stated he was “renewi ng” a notion for extension of tine, no
prior request for such action had ever been nade. Counsel
represented that, when the continuance had been requested on August

27, 1999, “We were attenpting to contact Dr. Lyons and Dr. Pol |l ack
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at the tinme,” yet no nention of this had been made at the August 27
hearing. The allegation at the August 27 hearing was a vague “I-
coul dn’ t - possi bl y-be-ready-by-then” type request for aconti nuance,
no specifics such as the need to talk with Drs. Pollack and Lyons
or additional time for another exam nation was nentioned.
Provenzano rai sed the issue of his conpetency to be executed
with the Governor on July 6, 1999, and on the sane date requested
that the circuit court conduct an evidentiary hearing on this
I ssue. Wiy counsel waited until Friday, August 27, 1999, to
actually begin preparing for such a hearing has never been
expl ai ned. And counsel’s |later remarks to the judge that the court
had the authority, pursuant to Rule 3.812(c), to appoint
di sinterested nental health experts onits own (whil e acknow edgi ng
“I"”mnot suggesting in any way that | couldn’t have asked for that,
but that doesn’t inply that the court couldn’'t doit onits own or
the State couldn’'t do it on their own”) sheds no |ight on why this
request coul d not have been presented earlier (T. Vol. V, p. 696).
This Court previously adnoni shed counsel for failing to diligently

pursue this claim Provenzano v. State, 24 Fla.L. Wekly at S408.

The continuing lack of diligence does not justify any further
del ay.
Provenzano’ s demand for a “anywhere fromtwo weeks to a nonth”

delay in order to get an exam nation by another nental health
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pr of essional was properly rebuffed by the court below. No error

has been denobnstr at ed.
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Procedure 3.811 and 3.812 are unconstitutiona

3.811(b) does not allowfor the prisoner’s rational

| SSUE V

WHETHER FLORI DA RULES OF CRI M NAL PROCEDURE
3.811 AND 3.812 VI COLATE THE ElI GHTH AMENDVENT
TO THE UNI TED STATES CONSTI TUTI ON

Provenzano may also allege that Florida Rules of Crimnal

the connection between his crime and his punishnment and (2)

cl ear

and convincing standard of Rule 3.812(e) cannot be net

because (1) Rule

appreci ati on of

t he

and

vi ol ates Cooper v. Cklahoma, 517 U. S. 348 (1996). This argunent

must

al so be rejected.

I n denyi ng the notion to decl are these rul es unconstitutional,

Judge Bentl ey rul ed:

On August 31, 1999, through the m ddl e of the day on
Septenber 2, 1999, this Court held a hearing on this
matter. On the first day of the hearing, hours after the
heari ng had commenced and after Provenzano’s counsel had
presented the testinony of several w tnesses in support
of his claim that Provenzano is not conpetent to be
execut ed, Provenzano fil ed “Defendant’s Motion to Decl are
Florida Rules of Crimnal Procedure, Rule 3.811(b) and
Rule 3.812(e) As Unconstitutional.” In the Motion,
Provenzano asserted t hat “Ir]ule 3.811(b) IS
unconstitutional “because it does not allow for the
prisoner’s rational appreciation of the connection
between his crinme and punishnent.” In addition,
Provenzano asserted t hat “Ir]ule 3.812(e) IS
unconstitutional because it creates the standard of proof
of inconpetency to be ‘clear and convincing instead of
‘by the preponderance of the evidence’ standard announced
in Cooper v. Cklahoma, 517 U S. 348, 116 S. C. [sic]
1373, 134 L.Ed.[sic] 2d 498 (1996)."

The Court finds the issue of the constitutionality
of Florida Rules of Crimnal Procedure 3.811(b) and
3.812(e) is not within the purview of the order of the
Suprene Court of Florida directing the undersigned judge
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to “to hear, conduct, try, and determ ne the above cause
.o and thereafter to dispose of all matters
regardi ng the conpetency of Thomas H. Provenzano to be
executed, excluding other matters subsequently raised
that are collateral to said cause.” However, in the
interest of tinme and judicial econony, the Court has
considered the nerits of the Mtion.

In his Mtion, Provenzano's first claim is that
Florida Rule of Crim nal Procedure 3.811(b) IS
unconstitutional “because it does not allow for the
prisoner’s rational appreciation of the connection
between his crinme and punishnent.” The Court finds the
standard set forthinrule 3.811(b), that the person nust
have “the nental capacity to understand the fact of the
i npendi ng execution and the reason for it,” does allow
for a prisoner’s rational appreciation of the connection
between his crinme and the punishment he is to receive.
Accordingly, this argunent is rejected.

Wth regard to Provenzano's assertion that rule
3.812(e) is unconstitutional, as his counsel pointed out
inthe Motion, in Medina v. State, 690 So. 2d 1241 (Fl a.
1997), the Florida Suprene Court rejected the argunent
that rule 3.812(e) is unconstitutional because it creates
t he “cl ear and convi nci ng” standard of proof rather than
the “preponderance of the evidence” standard of proof
announced i n Cooper. In rejecting this argunent, the
court in Medina specifically stated: “[w]je find that
Cooper does not apply to a rule 3.812 proceeding. I n
Cooper, the issue involved the standard of proof in
det erm ni ng whet her a def endant was i nconpetent to stand
trial, whichis clearly different froma determ nati on of
sanity to be executed.” |1d. at 1246-47. This Court is
not in a position to overturn the rulings of the Suprene
Court of Florida. However, despite that fact and in the
event the Florida Suprene Court decides it would be
appropriate to revisit this issue, this Court has
considered this argunent and rejects it.

(Order, pp. 4-6).

Provenzano has never explained how Rule 3.811(b) fails to
allow for consideration of whether an innmate appreciates the
connection between his crinme and his puni shnent. Although he cites

Martin v. Dugger, 686 F. Supp. 1523 (S.D. Fla. 1987), apparently
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for the principle that the constitutional standard for conpetency

under Ford v. WAinwight, 477 U S. 399 (1986), requires such a

rational appreciation of the connection, Martin does not invalidate
Florida’s procedural rule for failing to respect for this
principle. The rule itself clearly states that a prisoner nust

understand the fact of his inpending execution and the reason for

it; thus the Rule directly conmmands that an appreciation of the
connection between the crinme and the puni shnent nust exist.

As noted by Judge Bentley, this Court rejected his argunent
that the “clear and convincing evidence” standard of Rule 3.812(e)
is unconstitutional under Cooper in Medina, 690 So. 2d at 1246-
1247. Provenzano has offered no legitimate basis to revisit this
i ssue.

In addition, it nust be noted that Judge Bentley also
determned that even if the standard to be applied were
“preponderance of the evidence” rather than “cl ear and convi ncing,”
Provenzano failed to neet even that | ower burden (Order, p. 13; R
101, 105). In fact, the judge noted that even if the State had the
burden of establishing Provenzano’s conpetency to be executed, a
determ nati on of conpetency would have been nmade on the facts and
opinions presented (Oder, p. 15 R 103). Therefore, any
constitutional infirmty in applying the higher standard woul d not

conpel the granting of any relief for Provenzano.
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The constitutional right not to be executed while insane, as
fulfilled in Florida s procedural rul es, permts adequate
consideration of the prisoner’s rational connection between his
crinme and puni shnment. Any reduced procedural protections or higher
st andards than those of pretrial conpetency rights are justified by
the substantial interest which the State maintains in executing a
capital defendant once all appeals have been exhaust ed.

Provenzano has failed to denonstrate any basis for relief in
this issue. No further stay of execution is justified in this

case. See, Bowersox v. Wllians, 517 U.S. 345 (1996); Buenoano V.

State, 708 So. 2d 941, 951 (Fla. 1998).
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CONCLUSI ON

Based on the foregoing argunents and authorities, the trial
court’s order finding Thomas Provenzano to be conpetent for
execution nust be affirned.
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