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STATEMENT OF THE CASE AND FACTS

This case arose out of conviction and sentencing orders
entered in two felony cases filed in the NNnth Judicial Circuit,
nos. CR97-14082 and CR98-5609. (R 180) The petitioner, David Moon,
entered pleas of no contest to three felony charges (resisting an
officer wwth violence, battery on a |aw enforcenent officer, and
depriving an officer of the nmeans of communication) filed in the
1997 case, and was convicted of two felonies (attenpted robbery and
felony battery) after a jury trial in the 1998 case. (R 152-57) The
of fenses charged in the 1997 case were all eged to have taken pl ace
on Novenber 4, 1997, and the offenses charged in the 1998 case were
al | eged to have taken place on March 27, 1998. (R 61-63, 80-83) The
def ense conceded that M. Mon was rel eased fromthe Departnent of
Corrections on Novenber 1, 1996. (R 70)

Petitioner noved in the trial court in both cases to strike
the State’s notice of its intent to seek sentencing pursuant to the
Prison Rel easee Reoffender Act. (R 70-72, 88-90, 94-101, 104-11)
The defense argued in those notions, at two pretrial hearings, at
the time the plea was entered in the 1997 case, and again at
sentencing that the Act was unconstitutional. (R 70-72, 94-101,
104- 11, 31-54, 13-30, 194, 2-3) The defense specified in the trial

court that the Prison Rel easee Reof fender Act, Section 782.082(8),



Florida Statutes (1997), is unconstitutional because it strips
discretion from the sentencing courts and thus violates the
constitutional principle of separation of powers. (R 97, 99-100,
107, 109-10, 16-28, 194, 2-3) The judge denied the notions and
sentenced M. ©Mbon pursuant to the Prison Rel easee Reoffender Act
on all five felonies, inposing concurrent five-year prison terns on
each count which are to be served, pursuant to the Act, day for
day. (R9, 88-90, 112, 167-73, 176-79, 194)

Tinmely notice of appeal to the Fifth District Court of Appeal
fromthe COctober 1, 1998 sentencing orders was filed QOctober 7,
1998 in both cases. (R 180) In his appeal, no. 98-2868, Petitioner
acknow edged that the Fifth District Court had previously rul ed the
Reof fender Act constitutional and asked the court to certify
conflict with decisions to the contrary reached in other districts.
The District Court on August 13, 1999 affirned M. Mon's
convi ctions and sentences, and certified conflict as requested with

the decisions in State v. Wse, 24 Fla. L. Wekly D657 (Fla.4th DCA

March 10, 1999) and State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA

1998), cert. granted no. 94,996 (Fla. 1999). Tinely notice of the

petitioner’s intent to invoke the jurisdiction of this court was

filed in the District Court on August 30, 1999.



SUVMARY OF ARGUMENT

The Prison Rel easee Reof fender Act is unconstitutional because
it purports to strip ultimte sentencing discretionfromthe courts
and thus violates the constitutional principle of separation of
powers. The Act is further unconstitutional because it purports to
assign to the executive branch the judicial power to make case-
specific fact findings; in doing so the Act viol ates the separation
of powers requirenent, and deprives individual defendants of their
right to due process of |aw because the state attorneys’ fact-

finding processes are unrevi ewabl e.



ARGUVMENT
THE PRI SON RELEASEE REOFFENDER
ACT VI OLATES THE CONSTI TUTI ONAL
PRI NCI PLE OF SEPARATI ON OF POWNERS
AND THE RI GHT TO DUE PROCESS OF LAW
The Prison Releasee Reoffender Act, Section 775.082 (9),
Florida Statutes (1998 supp.), delegates to the various state
attorney's offices the power to nmake the final determ nation which
crim nal defendants will be desi gnated prison rel easee reof fenders,
and makes puni shnment “to the fullest extent of the | aw' nmandatory
for every defendant so designated. Those provisions violate the
separation of powers and due process requirenents of Florida' s and
the United States' Constitutions. Art. 2, 8 3 Fla. Const.; Art. I,
89, Fla. Const.; Arts. |, 81, Il, 81, and IIl, 81, U S. Const.
Amrend. V, U S. Const.
The statute at issue in this case reads in pertinent part as

foll ows:

(99(a)l. "Prison releasee reoffender"” neans any
def endant who conmts, or attenpts to commt:

* * %

0. Any felony that involves the use or
threat of physical force or violence against
an indi vi dual ;

* * %

within 3 years of being released from a state
correctional facility operated by the Departnent of
Corrections or a private vendor.



I npri

I npri

I npri

I npri

2. If the state attorney determ nes that a def endant
is a prison releasee reoffender as defined in
subparagraph 1., the state attorney nmay seek to have the
court sentence the defendant as a prison releasee
r eof f ender. Upon proof from the state attorney that
establishes by a preponderance of the evidence that a
defendant is a prison rel easee reoffender as defined in
this section, such defendant is not weligible for
sentenci ng under the sentencing guidelines and nust be
sentenced as foll ows:

a. For a felony punishable by life, by a term

sonment for life;

b. For a felony of the first degree, by a term

sonnent of 30 years;

c. For a felony of the second degree, by a term

sonnent of 15 years; and

d. For a felony of the third degree, by a term

sonnent of 5 years.

(b) A person sentenced under paragraph (a) shall be
rel eased only by expiration of sentence and shall not be
eligible for parole, control release, or any form of
early rel ease. Any person sentenced under paragraph (a)
must serve 100 percent of the court-inposed sentence.

(c) Nothing in this subsection shall prevent a court
from inposing a greater sentence of incarceration as
aut hori zed by law, pursuant to s. 775.084 or any other
provi sion of | aw.

(d)1. It is the intent of the Legislature that
of fenders previously released from prison who neet the
criteria in paragraph (a) be punished to the fullest
extent of the law and as provided in this subsection,
unl ess any of the follow ng circunstances exist:

a. The prosecuting attorney does not have sufficient
evi dence to prove the highest charge avail abl e;

b. The testinony of a material wtness cannot be

of

of

of

of



obt ai ned;

c. The victimdoes not want the of fender to receive
the mandatory prison sentence and provides a witten
statenent to that effect; or

d. Oher extenuating circunstances exist which
precl ude the just prosecution of the offender.

Article 2, Section 3 of the Florida Constitution provides that
The powers of the state governnent shall be
divided into |egislative, executive and
judicial branches. No person bel onging to one
branch shall exercise any powers appertaining
to either of the other Dbranches unless
expressly provided herein.
|f a statute purports to assign one branch of governnent a duty or
power constitutionally reserved for another branch, then that

statute is unconstitutional. B. H v. State, 645 So. 2d 987 (Fl a.

1984). The prohi bition agai nst one branch of governnent exerci sing
anot her branch’s power "could not be plainer,” and the Suprene
Court "has stated repeatedly and wi thout exception that Florida's
Constitution absolutely requires a 'strict' separation of powers.”
Id., 645 So0.2d at 991. Article V, Section 1 of the Florida
Constitution entrusts “the judicial power” exclusively to the
courts. In enacting the Prison Releasee Reoffender Act the
Legi slature has inmpermssibly transferred to the state attorneys’
of fices the judicial functions of making case-specific findings of

fact and determning the sole sentence which may be inposed in



i ndi vi dual crim nal cases.

When an assistant state attorney files notice of intent to
“seek” sentencing pursuant to the Reoffender Act, he or she has by
filing that notice already de rfacto sentenced the targeted
defendant to either life, thirty years, fifteen years, or five
years in prison--depending which offense he or she has charged- -
with no discretion left in the trial judge to determ ne whether
that sentence is necessary, appropriate, or just. The trial judge,
in such cases, is reduced to a cerenonial role, publicly signing
t he executive sentencing order already i ssued by an assi stant state
attorney who nay be a recent |aw school graduate, an openly self-
serving political clinber, or both. In salutary contrast, the
habitual offender statute requires a trial judge to sentence
qualifying defendants as habitual offenders, habitual violent
of fenders, and violent career crimnals "unless the court finds
that such sentence 1is not necessary for the protection of the
public." 8775.084(4)(d), Florida Statutes (1997).

In McKnight v. State, 727 So. 2d 314 (Fla. 379 DCA 1999), the

Third District Court of Appeal upheld the Reoffender Act’s
constitutionality and conpared sentencing pursuant to the Act to
inposition of the death penalty, pointing out that trial judges

“cannot decide whether the state can seek the death penalty”.



McKni ght at 317. The analogy is a poor one: while it is true that
only the State Attorney’s Ofices can nake the initial decision to
seek the death penalty, ultimately only a court can inpose a death
sentence. 8921.141(3), Fla. Statutes (1997). The District Court in

McKni ght acknow edged Young v. State, 699 So.2d 624 (Fla. 1997), in

which this court held that permtting a trial judge to initiate
habi t ual of fender proceedings would “blur the |ines” between the
executive and judicial entities. Young at 627. The petitioner
submts that allowng assistant state attorneys to exercise
ulti mate sentencing discretion not only “blur[s] the |lines” between
the executive and judicial branches but obliterates them This
court should hold that the only perm ssible practice, in view of
the constitutional separation-of-powers requirenent, 1is for
prosecutors to seek enhanced punishnent with the trial courts
always retaining ultimate discretion whether to inpose it.
The Reoffender Act also inperm ssibly delegates to the state
attorneys’ offices the judicial power to mnake case-specific
findings of fact. That power, in order to protect not only the
separation of powers but defendants’ right to due process of |aw,
must remain in the judiciary, because the State' s exercise of that
function is altogether unreviewable. In other instances where a

judge's sentencing discretion is |limted by a mandatory m ni num



sentencing rider, either the Legislature or the courts has
appropriately required that the circunstance which triggers the
mandat ory m ni mum sent ence be charged and proved, in open court, as
an el enent of the charged offense or as a special fact that nust be
found as a predicate for inposition of the mninmm sentencing

rider. See State v. Tripp, 642 So.2d 728 (Fla.1994) (error to

enhance sentence for use of a weapon, in absence of special verdict

specifically finding defendant used a weapon); State v. Overfelt,

457 So. 2d 1385 (Fla. 1984) (sane, as to firearnm); Abbott v. State,

705 So. 2d 923 (Fla. 4'" DCA 1997) (sane, as to bias notivating

“hate crime”); Wods v. State, 654 So. 2d 606 (Fla. 5'" DCA 1995)

(sanme, as to enhancenent for wearing a mask); 88893.135(1)(a)3,
(1)(b)(1)c, (1)(c)(ec, (1(d)(Dec, (1(e)(Dec, (1)(f)(Dc,
(D(g)(1)c, Florida Statutes (1997) and Standard Jury Instructions
for Use in Crimnal Cases at 303, 306, 308, 311, 314 and 317
(m ni mum mandatory sentences for drug trafficking depend on proof
of elenment of offense).

The Second District Court in State v. Cotton, supra, 728 So.2d

251 (Fla. 2d DCA 1998), cert. granted, no. 94,996 (Fla. 1999),

avoi ded the question whether the Reoffender Act is constitutional
by holding that the trial courts in fact retain discretion to nmake

the findings of fact required by the Act, as foll ows:



Hi storically, fact-finding and discretion in
sentenci ng have been the prerogative of the
trial court. Had the legislature wi shed to
transfer this exercise of judgnent to the
office of the state attorney, it would have
done so in unequivocal terns.

728 So. 2d at 252; accord State v. Wse, 24 Fla. L. Wekly D657

(Fla. 4t" DCA March 10, 1999).

The Reoffender Act purports to allow the state attorneys
offices to exercise inherently judicial functions, which are
assigned by the Florida Constitution to the courts. This court
shoul d hold the statute unconstitutional for the reasons set out
above, or should hold, along with the Second District in Cotton,
and the Fourth District in Wse, that the statute in fact allows
the trial courts to retain discretion by making the findings of
fact called for by the Act. In either event, in this case, this
court should vacate the petitioner’s sentence and remand for
resentencing pursuant to a valid sentencing statute or pursuant to

a constitutional reading of the Reoffender Act.

10



CONCLUSI ON

The petitioner requests this court to declare the Prison
Rel easee Reof fender Act unconstitutional and to remand his case for
resentencing pursuant to a valid statute. In the alternative, the
petitioner requests this court to hold that the Reoffender Act in
fact allows the trial courts to retain discretion, and to renmand
for resentencing pursuant to a constitutional reading of the
Reof f ender Act.

Respectful ly submtted,

Nancy Ryan

Assi stant Public Defender

Fl ori da Bar No. 765910

112 Orange Avenue

Dayt ona Beach, Florida 32114

904/ 252- 3367

CERTI FI CATE OF SERVI CE
The undersigned certifies that a true copy of the foregoing

has been served on Attorney General Robert A Butterworth, of 444
Seabreeze Avenue, Fifth Floor, Daytona Beach, FL 32118, by way of
his in-box at the Fifth District Court of Appeal, and nailed to M.
David E. Moon, No. 536118 A2-126U, Dade N. Annex, P.O Box 349350,

Florida Cty, FL 33034-0530 on this 11th day of October, 1999.
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Nancy Ryan
Fl ori da Bar No. 765910
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