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I N THE SUPREME COURT OF FLORI DA

LARRY ROBI NSQN,
Petiti oner,

V. CASE NO. 96, 481
STATE OF FLORI DA,

Respondent .

PETI TIONER S BRI EF ON THE MERI TS

PRELI M NARY STATEMENT

Pursuant to the Florida Suprenme Court’s Adm nistrative O der
dated July 13, 1998, this brief has been printed in Courier New
(12 point) proportionately spaced.

The Petitioner was the defendant in the circuit court,
Fourth Judicial Grcuit in and for Duval County and the appell ant
before the District Court of Appeal, First D strict. The
Respondent was the prosecution in circuit court and the appellee
in the District Court.

In this brief, the parties wll be referred to as they
appear before this Honorable Court. References to the record on

appeal shall be by the letter “R’ followed by the page nunber.

STATEMENT OF THE CASE AND FACTS

Petitioner, Larry Robinson, was charged by information wth

unarnmed robbery (concealed identity) in violation of Sections



812.13(2)(c) and 775.0845, Florida Statutes (1995). The date of
the offense alleged in the information was April 10, 1997. (R 11)
On August 28, 1997, pursuant to a plea agreenent, Petitioner
entered a plea of gquilty to unarnmed robbery, a second-degree
felony, in exchange for a 25-year mandatory m ni num sentence as a
violent career crimnal. On Septenber 15, 1997, Petitioner was
sentenced in accordance with his plea agreenent. (R 13-14, 16-22,
26-45) Petitioner did not file a direct appeal of his judgnent
and sentence.

On June 17, 1998, Petitioner filed a Rule 3.850 notion for
post-conviction relief challenging the constitutionality of the
violent career crimnal statute. (R 1-6) The trial court entered
a witten order denying relief. (R 7-10) The First District Court
of Appeal affirmed the trial court’s denial of Petitioner’s
nmotion for post-conviction relief but certified conflict wwth the

Second District’s decision in Thonpson v. State, 708 So.2d 315

(Fla. 2d DCA), review granted, 717 So.2d 538 (Fla. 1998).

Robi nson v. State, 24 Fla. L. Wekly D1960 (Fla. 1st DCA August
17, 1999).

Notice of intent to seek discretionary review was filed by
Petitioner on Septenber 7, 1999. On Septenber 22, 1999, this
Court issued an order postponing decision on jurisdiction and
briefing schedule. On the sane date, this Court granted
Petitioner’s notion for appointnment of counsel and appointed the
Ofice of the Public Defender, Second Judicial Crcuit as counsel

for the Petitioner. This nmerits brief foll ows.



SUMVARY OF THE ARGUMENT

The viol ent car eer crim nal provi sions under whi ch
Petitioner was sentenced are invalid because the session | aw that
created them violates the state constitutional single subject
requi renent. Chapter 95-182, Laws of Florida addresses two
distinct and unrel ated subjects: career crimnal sentencing and
civil remedies for the protection of wvictins of donestic
viol ence. Since these two subjects are not reasonably related,
Chapter 95-182 addresses nore than one subject and thus is
i nvalid.

The enactnent of Chapter 96-388, Laws of Florida did not
affect the wi ndow period for challenging Chapter 95-182 because
Chapter 96-388 did not reenact Chapter 95-182 and Chapter 96-388

also violates Article |11, Section 6 of the Florida Constitution.

ARGUMENT
| SSUE

PETI TIONER S SENTENCE AS A VI OLENT CAREER
CRIMNAL IS | LLEGAL WHERE THE VI OLENT CAREER
CRI M NAL STATUTE WAS ENACTED I N VI OLATI ON OF
THE SI NGLE SUBJECT REQUI REMENT OF THE FLORI DA
CONSTI TUTI ON.

Pursuant to a plea agreenent, the trial court sentenced
Petitioner as a violent career crimnal to a 25-year mandatory
mnimum term in the Departnent of Corrections. The robbery

of fense was alleged to have occurred on April 10, 1997. (R 11,



13-14, 16-22)! As the offense occurred between Cctober 1, 1995
and May 24, 1997, the inposition of the sentence as a violent
career crimnal pursuant to Section 775.084(4)(c)2 is illegal
where the statute violates the single subject requirenment of

Article 111, Section 6 of the Florida Constitution. Thonpson V.

State, 708 So.2d 315 (Fla. 2d DCA 1998), review granted, 717

So. 2d 538 (Fla. 1998).

Prelimnarily, this Court may reach the nerits of
Petitioner’s claim despite the lack of an objection below
Petitioner challenges the facial constitutionality of the
statute. A challenge to the facial constitutionality of a statute
which results in fundanental error may be raised for the first

time on appeal. Trushin v. State, 425 So.2d 1126 (Fla. 1982). In

State v. Johnson, 616 So.2d 1 (Fla. 1993), this Court determ ned

as a matter of fundanental error that the anmendnents to the
Habitual O fender Act violated the single subject rule. The
statute resulted in a far l|onger sentence than the defendant
woul d have otherwi se had to serve under the guidelines. This
Court hel d that the provision involved the defendant’s
“fundanmental |iberty due process interests.” 616 So.2d at 3. See

also, State v. Mncino, 714 So.2d 429 (Fla. 1998) (a sentence

that patently fails to conport with statutory or constitutional

Both parties agreed that Petitioner’ s offense could not be reclassified as afirst-degree
felony under Section 775.0845, Florida Statutes (1995) for wearing a mask during the
commission of the offense. Petitioner was wearing wrap-around eye glasses and could only be
convicted of simple robbery under Section 812.13(2)(c), Florida Statutes (1995), a second-degree
felony under Floridalaw. (R 27-28)



limtations is by definition illegal). Mbreover, a trial court
cannot inpose an illegal sentence even if the sentence is

pursuant to a valid plea agreenent. WIllians v. State, 500 So.2d

501 (Fla. 1986), receded from on other grounds, Quaterman V.

State, 527 So.2d 1380 (Fla. 1988); Shelton v. State, 24 Fla. L.

Weekly D1877 (Fla. 4th DCA August 11, 1999); Cheney v. State, 640

So. 2d 103 (Fla. 4th DCA 1994); Dyer v. State, 629 So.2d 285 (Fla.

5th DCA 1993); Stephens v. State, 627 So.2d 543 (Fla. 2d DCA

1993). The violent career crimnal provision, |like the habitua
of fender provision, affects Petitioner’s fundanental |iberty due
process interests. Thus, the facial constitutionality of the
violent career crimnal statute is reviewable by this Court as a
matter of fundamental error.

As to the nerits, this Court should set aside Petitioner’s
violent career crimnal sentence and afford Petitioner an
opportunity to withdraw his plea.

I n Thonpson, the Second District Court of Appeal exam ned
the bill and reviewed the | egislative history which culmnated in
enactnent of the violent career crimnal provision as part of
Chapter 95-182, Laws of Florida. A conbination of crimnal and
civil subjects were contained within the | aw. The Thonpson court
correctly concluded that the |law violates the single subject rule
because it joins unrelated crimnal and civil provisions. The
Second District concl uded:

Har sh sentencing for violent career crimnals

and providing renedies for victinms  of
donestic viol ence, however | audabl e, are



nonet hel ess two  distinct subj ect s. The
joinder of these two subjects in one act
violate Article Il1l, Section 6 of the Florida
Constitution; thus, we hold that Chapter 95-
182, Laws of Florida is unconstitutional. 708
So. 2d at 317.

The Thonpson court determned that the w ndow period to
chal l enge the constitutionality of the statute began on Cctober
1, 1995, the effective date of Chapter 95-182 and closed on May
24, 1997, the date of the reenactnent of the 1995 anendnents as
part of the biennial adoption of the Florida Statutes. 708 So.2d

317 note 1. In Salters v. State, 24 Fla. L. Wekly D1116 (Fla

4th DCA May 5, 1999), the Fourth District Court of Appeal
di sagreed wth the Thonpson court as to the paraneters of the
wi ndow period. The Fourth District incorrectly concluded that the
w ndow cl osed on October 1, 1996, the effective date of Chapter
96- 388, Laws of Florida.

Section 44 of Chapter 96-388 contains an anended version of
the career crimnal statute. It is not a biennial adoption of the
Florida Statutes. For the reasons that follow, |ike Chapter 95-
182, Laws of Florida, Chapter 96-388 violates the single subject
rule as set forth in Article 111, Section 6, of the Florida
Consti tution.

Article Ill, Section 6, of the Florida Constitution includes
alimtation on a passage of new legislation in Florida which is
comonly called “the one subject rule’”: Laws - Every |aw shall
enbrace the one subject and matter properly connected therewth,

and the subject shall be briefly expressed in the title..



“The purpose of the requirenent that each |aw enbrace only
one subject and matter properly connected with it is to prevent
subt erfuge, surprise, hodgepodge and log-rolling in |egislation.”

Santos v. State, 380 So.2d 1284 (Fla. 1980); see also, Brown v.

Firestone, 382 So.2d 654, 663 (Fla. 1980); State v. Lee, 356

So.2d 276, 282 (Fla. 1978); Wllians v. State, 459 So.2d 319

(Fla. 5th DCA 1984). Were legislation fails the Article 111,
Section 6 one subject rule the courts nust strike it down.

In the analysis of what constitutes one subject, this Court
has held that “Wde | atitude nust be afforded the Legislature in
the enactnent of laws, and this Court wll strike down a statute
only when there is a plain violation of the constitutional
requi renent that each enactnent be limted to a single subject

which is briefly expressed in the title.” State v. Lee, 356 So.2d

at 282. A bill’s subject my be broad as long as there is a
“natural, |ogical connection” anong the matters contai ned wthin.
Id.

But the “wide |atitude” standard does not place |egislation
beyond review. Courts nust bal ance a deference due to |legislative
branch with the duty to protect the state constitution and proper
governnmental process. There are, therefore, definite limts to
how broad a scenario the legislature nmay envision when passing
multiple matters and subjects under the title and vote of one

bill. For exanmple, in Colonial Investnents Co. v. Nolan, 131

So.2d 178 (Fla. 1930), provisions requiring a sworn tax return

and a provision prohibiting deed recorded w thout the stating of



the grantor’s address were held to be independent and unrel ated
to satisfy the constitutional requirenent. Simlarly, the
prohi bition of the manufacture and trafficking of |iquor and a
provision crimnalizing voluntary intoxication failed the one

subject rule. Albritton v. State, 89 So. 360 (Fla. 1921).

Chapter 82-150, Laws of Florida, is another exanple of a | aw
which violated the single subject rule. It contained four
subsections, which can be summari zed as foll ows:

1. Created the new crine of “prohibiting the
obstruction of justice by false information.”

2. Chal l enge nenbership rules for the Florida
Council on Crimnal Justice.

3. Repealed certain sections of the Florida
Council on Crimnal Justice.

4. Provide an effective date for the bill.
This legislation was found violative of the one subject

rule. The Fifth District in Wllianms v. State, 459 So.2d 319

(Fla. 5th DCA 1984) expl ai ned:

The bill in question in this case is not a
conprehensive | aw or code type of statute. It
is very sinply a law that contains two
different subjects or matters. One section
creates a new crine and the other section
anends the operation and nenbership of the
Florida Crimnal Justice Council. The general
obj ect of both may be to inprove the crim nal
justice system but that does not make them
both related to the sanme subject matter

459 So. 2d at 320.
In Bunnell v. State, 453 So.2d 808 (Fla. 1984), this Court

agr eed:

We recognize the applicability of the rule

- 8 -



that legislative acts are presuned to be
constitutional and that courts should resolve
every reasonabl e doubt in favor of
constitutionality. Nevertheless, it is our
view that the subject of Section 1 has no
cogent relationship wth the subject of
Sections 2 and 3 and that the object of
Section 1 is separate and di sassoci ated from
the object of Sections 2 and 3. W hold that
Section 1 of 82-150 was enacted in violation
of the one subject provision of Article |11,
Section 6, Florida Constitution. [Ctations
omtted].

453 So.2d at 809.
In State v. Johnson, 616 So.2d 1, 4 (1993), this Court held

t hat Chapter 89-280, Laws of Florida, violated the single subject
requi renent because it addressed two unrelated subjects: “The
habi tual offender statute, and ...the licensing of private
investigators and their authority to repossess personal
property.” This Court adopted the District Court’s analysis of
Chapt er 89- 280:

The title of the active issue designates it
an act relating to crimnal law and
procedure. The first three sections of the
Act anmend Section 775.084, Florida Statutes,
pertaining to habitual felony offenders;
Section 775.0842, Fl ori da St at ut es,
pertaining to policies for career crimnal
cases. Sections 4 through 11 of the Act
pertain to the Chapter 493 provisions
governing private investigation and patrol
services, specifically, repossession of notor
vehi cl es and notor boats. 1d.

This Court also agreed with the District Court that “it is
difficult to discern a logical or natural connection between
career crimnal sentencing and repossession of notor vehicle by

private investigators.” 1d. (Gtation in internal quot es



omtted). This Court found these to be “two very separate and
di stinct subjects” which have ®“absolutely no cogent connection
and were not reasonably related to any crisis the Legislature
intended to address.” 1d. The Court rejected the state’'s
contention that these two subjects relate to the single subject
of controlling crinmne.

Johnson, |ike Bunnell, was a unani nous decision. As Justice
Ginmes noted in his concurring opinion:

In Jam son v. State, 583 So.2d 413 (Fla. 4th
DCA), review denied, 591 So.2d 182 (Fla.
1991), and MCall v. State, 583 So.2d 411
(Fla. 4th DCA 1991), the court relied upon
this Court’s decision in Burch (citation
omtted), in concluding that Chapter 89-280
did not violate the single subject rule. As
the author of the Burch opinion, | find that
case to be substantially different. The Burch
| egislation was upheld because it was a
conprehensive law in which all of the parts
were at | east arguable related to its overal

objective of crinme control. Here, however,
Chapter 89-280 1is directed only to two

subj ects - habi t ual of f enders and
repossession of notor vehicles and notor
boats - which have no relationship to each
ot her what soever. Thus, | conclude that this

case is controlled by the principal of
Bunnell (citation omtted) rather than Burch.
616 So.2d at 5 (Gines, J., concurring).

These cases establish the follow ng principals: provisions
in the statute will be considered as covering a single subject if
t hey have a cogent, l|ogical, or natural connection or relation to
each other. The legislature will be given sone |atitude to enact
a broad statute, provided that statute is intended to be a

conpr ehensi ve approach to a conplex and difficult problemthat is

currently troubling a large portion of the citizenry. However,

- 10 -



separate subjects cannot be artificially connected by the use of
broad |abels Ilike “the crimnal justice systeni or “crine
control.”

Based upon these principles, Chapter 96-388, Laws of
Florida, 1is wunconstitutional. It is loosely titled, “Public
Safety.” Its seventy four sections run the ganut from
i npl ementing a continuous revision cycle for the crimnal code,
coordinating informati on systens resources, enacting the “Street
Gang Prevention Act of 1996,” enacting the “Jimmy Ryce Act,”
relating to sexual predators as well as redefining various crines
and attendant punishnents. The seventy four sections of Chapter
96- 388 may be briefly summari zed as foll ows:

Section 1 -- creates a new Section 775.0121,
which requires the legislature to revise and
update the Florida crimnal statutes on a
regul ar basi s.

Section 2 -- amends Section 187.201, which
deals with the "State Conprehensive Plan" for
the crimnal justice system

Section 3 -- anmends Section 943.06 regarding
the nmenbership of the "Crimnal and Juvenile
Justice Information Systenms Council."
Sections 4-16 -- anends and creates severa
statutes dealing with the nenbership and the
duties of the "Crimnal and Juvenile Justice

I nformati on Systens Council” and its relation
to ot her governnent organizations.

Section 17-21 -- anends several statutes
regarding juvenile crimnal history records.

Section 22 -- anends the statutory provisions
regarding the preparation of sent enci ng
gui del i nes scoresheets.

Section 23 -- repeals Section 6 of Chapter

- 11 -



94-209, Laws of Florida, which had inposed
duties on the Juvenile Justice Advisory
Boar d.

Section 24 -- requires the "Justice Adm nis-
trative Conmm ssion [to] report to the
Legislature no later than January 1, 1997,
itemzing and explaining each of its duties
and functions."

Section 25 -- anmends Section 27.34(4) by
elimnating the provision that allowed the
| nsurance Conmm ssioner to contract with the
"Justice Admnistrative Comm ssion for the
prosecution of <crimnal violations of the
Wor kers' Conpensation Law ...."

Section 26 -- repeals Section 27.37, which
had created the "Council on Organized Crine"
and detailed its nenbership and duti es.

Section 27 -- repeals Sections 282.501 and
.502, which had directed the Departnent of
Education to establish the "Ri sk Assessnent
Coordi nating Council™, which was to "devel op
a population-at-risk profile for purposes of
identifying at an early age, and tracking for
statisti cal pur poses, per sons who are
probabl e candidates for entering into the
crimnal justice system so as to develop
education and human resources to direct such
persons away from crimnal activities", and
providing for nmenbership and duties of this
counci | .

Section 28 -- repeals Sections 648.25(2),
. 265, and .266, which had established the
"Bail Bond Advisory Council", which was to

moni tor and meke recommendations regarding
pre-trial release procedures.

Section 29 -- anends Sections 648.26(1) and
(4) to elimnate the Bail Bond Advisory Coun-
cil from the regulatory process over bai

bond agents.

Section 30 -- repeals the "Florida Drug Pun-
i shment Act of 1990", which had attenpted to
identify offenders whose crimnal activity
was the result of drug problens and divert
those offenders into treatnent prograns.

- 12 -



Section 31 -- repeals Section 827.05, which
had created the offense of "negligent treat-
ment of children.”

Section 32 -- repeals Section 943.031(6),
whi ch had provided for automatic repeal of
Section 943.031, which in turn created, pro-
vided for nenbership, and inposed duties
upon, the "Florida Violent Crime Council."

Sections 33-43 -- anends Sections 39.053,
893. 138, 895.02, and Chapter 874 regarding
the prosecution of offenders who are nenbers
of a "Crimnal Street Gang", including new
definitions, the creation of new offenses,
and provisions for punishnent and forfeiture.

Sections 44-46 -- anends the habitualization
sentencing statutes in mnor ways.

Sections 47-48 -- amends the definitions of
burgl ary and trespass.

Section 49 -- anends the definition of theft.
Sections 50-53 -- amends the sentencing
gui delines in mnor ways.

Section 54 -- significantly anends Section
893. 135(1), r egar di ng t he of f ense of

trafficking in controlled substances.

Sections 55-59 -- anends various statutes
regar di ng enhanced of fenses and a defendant's
eligibility for gain-tine or early rel ease.

Sections 60-67 -- creates the "Jimmy Ryce
Act", which significantly anmends the Florida
Sexual Predators Act and establishes provi-
sions regarding the rel ease of public records
regardi ng m ssing children.

Section 68 -- creates Section 943.15(3),
which requires "the Florida Sheriffs Associ a-
tion and t he Fl ori da Pol i ce Chi efs
Associ ation [to] devel op pr ot ocol s
establishing when injured apprehendees wlI
be placed under arrest and how security wll
be provided during any hospitalization [and]
addr ess[ i ng] the cost to hospitals of
provi di ng unrei nbursed nedical services ...."

- 13 -



Section 69 -- anmends Section 16.56 to give
the statew de prosecutor jurisdiction over
violations of "s. 847.0135, relating to
conput er pornography and child exploitation
prevention ...."

Sections 70-71 -- amends definitions and
creates new of fenses regardi ng conputer por-
nogr aphy.

Section 72  -- anmends  Section 776.085

regarding the provision of a civil damages
action against perpetrators of forcible

fel oni es.
Sections 73-74 -- provides for an effective
dat e.

Chapter 96-388 thus enconpasses a multitude of unrelated
subj ects that have separate and di sassociated objectives. It is
the variegated nature of the subject matters of the Act which
preclude the title fromconplying with the constitutional nmandate
that its subject be briefly expressed in the title.

The proof of constitutional violation in Chapter 96-388 is
clear. The only arguable connection anong all sections of the
bill is “public safety.” But Florida courts have ruled such a
broad, general area may not be considered a single subject or the
constitutional nmandate would becone neaningless. For exanple,
both Bunnell and WIllians rejected the contention that many
separate matters may be included together in one bill if all
relate sonmehow to a broad general subject area, such as crimna
justice or crinme prevention and control, as contended by the
state in those cases. The Fifth District in Wllians highlighted
the fallacy of such a position:

The Bunnell court (referring to the Second

- 14 -



Di strict decision) reasoned that although not
expressed in the title, it could infer from
the provisions of the bill, a genera

subject, the crimnal justice system which
was germaine to both sections. Even if that
subject was expressed, for exanple, in a
title reading “Bill to Inprove Crimna

Justice in Florida,” we think this is the
obj ect and not the subject of the provisions.

Furt her, approving such a general subject for

a non- conpr ehensi ve | aw woul d wite
conpletely out of the Constitution the ant
|l og-rolling provision of Article Ill, Section
6.

459 So.2d at 321. (Footnote omtted).

Since the Act clearly includes a great many nore than one
subj ect, Chapter 96-388 violates Article Il1l, Section 6 of the
Florida Constitution and nust be invalidated. As the career
crimnal statute was unconstitutionally enacted by both Chapters
95-182 and 96- 388, the wndow period to challenge the
constitutionality of the statute remained open until WMy 24,
1997, the date of the biennial adoption of the amendnents to the
Florida Statutes. Because the instant offense arose on April 10,

1997, Petitioner is entitled to relief.

CONCLUSI ON

Based on the foregoing argunment and authorities cited
therein, Petitioner respectfully requests this Court to quash the
opinion of the First District Court of Appeal and reverse this

cause.
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