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I N THE SUPREME COURT OF FLORI DA

GREGORY VALENTINE

Petiti oner,
V. : CASE NO. 96,502
STATE OF FLORIDA,

Respondent .

I. PRELIMINARY STATEMENT!
M. Gegory Valentine was the defendant in the trial court,
“appel lant” before the District Court O Appeal, First District,
and will be referred to as “Petitioner,” “M. Valentine,” or

“defendant” in this brief. Respondent will be referred to as

1 This brief duplicates the substantive argunents contai ned
in Petitioner’s Initial Brief in Trapp v. State, 24 Fla. L
Weekly D1431 (Fla 1st DCA June 17, 1999), Suprene Court Case No.
96, 074, pending before this court. This duplication is with the
advance perm ssion of the author, Carl S. MG nnes, Esquire,
Assi stant Public Defender, Second Circuit of Florida. Petitioner
adopts the argunents contained there.

1



“State”. The record on appeal will be referred to as “R’
foll owed by a colon, volunme nunber |, and the correspondi ng page
nunber all w thin parentheses. The transcript of court
proceedings will be referred to as such, followed by a conm,
vol umes nunber I-111, and the correspondi ng page nunber al
Wi t hi n parent heses.

Attached to this brief, separated by a divider and a tab, is

an appendi x containing a copy of the district court’s decision in

Valentine v. State, 24 Fla.L. Wekly D1878 (Fla. 1st DCA August

10, 1999, and the dictrict court’'s decision in Trapp v. State, 24

Fla. L. Weekly D1431 (Fla. 1st DCA June 17, 1999).
The undersigned certifies this brief is using Courier New,

12 point, a non-proportional font.



II. STATEMENT OF THE FACTS

In the early hours of March 2, 1997, during a birthday party
in rural Dixie County, a fight started. According to State
W t ness/al l eged victim Hubbel Herring, the fight started between
two (2) nmen naned Jam e Cor bin and Danny Watson. (Trial transcript,
Vol . |, page 120) M. Herring then involved hinself in the fight.
(Trial transcript, Vol. |, page 120-121) At that point,
Def endant / Appel l ant Greg Valentine interjected hinmself between
Herring and the others and said, “You re not double team ng ny
cousin.” (Trial transcript, Vol. |, page 120-121) Valentine is
al l eged to have nade physical contact with Herring at this point.
Sonme tinme passed, the anobunt of tinme being in dispute. (Tria
transcript, Vol. |, page 121; Trial Transcript, Vol. 11, pages
247, 273-276) Fighting either continued or restarted, and state
W tnesses testified that Greg Valentine, wearing boots, kicked

Hubbel Herring in the head.



III. STATEMENT OF THE CASE

M. Valentine was charged with aggravated battery with a
deadly weapon, to wit: his boots. (Trial transcript, Vol. |, page
1) Ajury trial was held. At trial, the state was permtted,
over defense objection, to adduce testinony regardi ng the nature of
Herring’ s injuries. (Trial transcript, Vol. |, pages 123-125)

The trial court refused to give two (2) jury instructions
requested by the Defense. First, the trial court refused to give
an instruction on self-defense or defense of others. (Trial
transcript, Vol. Il, pages 338-339) The trial court also refused

to give an instruction, requested by the defense, that would have

clarified for the jury that, in order to convict, they nust
concl ude that the Defendant’s boots were a deadly weapon. (Trial
transcript, Vol. |1, pages 340-342)

The Defendant was convicted and sentenced to fifty-four (54)
months in the State of Florida Departnent of Corrections. (Record,
Vol .I, page 76) H's sentence was calculated based upon the
sent enci ng gui delines, as anended by Laws of Florida, Chapter 95-
184. (Record, Vol. |, page 61) An appeal followed. (Record, Vol.

|, page 76) M .Valentine filed a tinely Notice of Appeal. (R Vol



|, 142, 203).

On appeal before the District Court of Appeal, First D strict,
petitioner advanced four argunents: (1) whether the trial court
erred when it denied the defense’'s requested standard jury
i nstruction on sel f-defense/defense of other; (2) whether the tri al
court erred in refusing to give the requested instruction which
made clear that in order to convict, the jury nmust determ ne that
t he def endant’ s footwear was a deadly weapon; (3) whether the trial
court erred in permtting the state to introduce evidence of
injuries in this matter, where the injuries did not constitute
serious bodily harm and (4) whether the 1995 version of the
sentencing guidelines is unconstitutional for violation of the
single subject rule of the Florida Constitution. The District
Court rejected the first three issues wthout elaboration. As to
the latter issue, the District Court certified the follow ng
guestion as one of great public inportance:

WHETHER CHAPTER 95-184 VI OLATES ARTICLE I11
SECTION 6 OF THE FLORI DA CONSTI TUTI ON.

Valentine v. State, 24 Fla. L. Wekly D1878 (Fla. 1st DCA August
10, 1999).




IV. SUMMARY OF THE ARGUMENT

M. Valentine was inproperly sentenced wusing the 1995
sent enci ng gui del i nes scoresheet.

The 1995 scoresheet was created by Chapter 95-184, Laws of
Florida. This |law violates the constitutional prohibition against
multiple subject laws. Art. Ill, 8 6, Fla. Const.

The |aw contains 35 sections dealing with the subject of
crimnal sentencing and penalties. The law then turns to the
conpl etely separate subject of civil renedi es for donestic viol ence
injunction violations in sections 36-38.

A simlar statute, Chapt er 95-182, has been held
unconstitutional [for violating the single subject requirenent] by

the Second District. Thonpson v. State, 708 So.2d 315 (Fla. 2d DCA

1998).

As this Court should find Chapter 95-184 to also be
unconstitutional, M. Valentine respectfully requests this Court
remand his case for resentencing under the 1994 guidelines

scor esheet .



V. ARGUMENT

THE 1995 CRIMINAL GUIDELINES
SCORESHEET PROVISIONS OF CHAPTER 95-
184 ARE UNCONSTITUTIONAL BECAUSE THE
STATUTE THAT CREATED THEM VIOLATED
THE STATE CONSTITUTIONAL SINGLE
SUBJECT PROVISION

The district court, in the case below, Valentine v. State,

supra, as well as Trapp v. State, supra, certified the follow ng
issue to the Court:

WHETHER CHAPTER 95-184 VI OLATES ARTICLE I11
SECTION 6 OF THE FLORI DA CONSTI TUTI ON.

(A:2). Petitioner requests the Court to answer this question “yes.”

A. STANDING.

M. Valentine’s substantive crine was committed on March 2,
1997.2 M. Valentine was convicted and sentenced using the
gui del i nes scoresheet which went into effect Cctober 1, 1995 as a
result of significant changes enacted by Chapter 95-184, Laws of
Fl ori da. Under the 1995 guidelines scoresheet, M.Valentine' s
i ncarceration range spanned from52 nonths to 65 nonths. (R Vol I,

62) . He received a guidelines sentence of 54 nonths in the

2Chapter 95-184, Laws of Florida becane effective on Cctober
1, 1995. Chapter 97-97 reenacted the 1995 anendnents contai ned
in 95-184 effective May 24, 1997. See State v. Johnson, 616
So.2d 1, 2 (Fla. 1993)(“Once reenacted as a portion of the
Florida Statutes, a chapter lawis no | onger subject to chall enge
on the grounds that it violates the single subject requirenent of
Article Ill, Section 6, of the Florida Constitution.”).

7



Departnent of Corrections.
However, had the 1994 gui delines scoresheet been used, M.
Val entine’s incarceration range woul d have spanned from 38 nont hs
to 51 nonths. The difference in maxi muns (assumng the trial court
woul d still inpose the maximum) is al nost a year incarceration.
Because M. Val enti ne was specifically and adversely affected
as a result of the anendnments nmade in Chapter 95-184, Laws of

Florida, he has standing to challenge the statute. See generally

10 Fla. Jur. 2d, Constitutional Law 88 73-74 (courts wll go no

farther than they have to in declaring a |egislative act invalid,
and litigants can challenge the constitutionality of statutes only
to the extent they are adversely affected by them

B. PRESERVATION.

No objection was raised at the trial |evel. Further, M.
Valentine is raising a facial challenge to Chapter 95-184, Laws of
Florida. Still, this issue is one of fundanental error. Johnson
v. State, 616 So.2d 1 (Fla. 1993)(holding the error to be
fundanental where the defendant’s punishnment was enhanced as a
result of the unconstitutional chapter |aw).

Chapt er 95-184 vi ol ates t he singl e subj ect requirenment because
it addresses two distinct subjects: career crimnal sentencing and

civil renedies for donestic violence injunctions.



C. MERITS.
I. The Single Subject Requirement
Article Ill, section 6 of the Florida Constitution provides:

Every | aw shall enbrace but one subject
and matter properly connected therewith, and
t he subject shall be briefly expressed in the
title.

Thi s provision serves three purposes:

(1) to prevent hodge podge or “log
rolling” | egi sl ation, i.e., putting to
unrelated matters in one act; (2) to prevent
surprise or fraud by nmeans of provisions in
bills of which the titles gave no intinmation,
and which mght therefore be overl ooked and
carelessly and unintentionally adopted; and
(3) to fairly apprise the people of the
subjects of legislation that are being
considered, in order that they may have
opportunity of being heard thereon.

State v. Canova, 94 So.2d 181, 184 (Fla. 1957)(enphasis

added) .

It has oft been said that “[t]he subject of a law is that
which is expressed in the title, ... and it nmay be as broad as the
| egi sl ature chooses provided the matters included in the | aw have

a natural or |ogical connection.” State v. Lee, 356 So.2d 276, 282

(Fla. 1978)(citation and internal quotes omtted).
However, this statenent should not be read too literally. As
wll be discussed below, an enornously broad topic wll not

necessarily be considered a “single subject” nerely because the



| egi sl ature endows it with a consumng title. Instead, courts have
an obligation to insure that |egislative “subjects” do not expand
to such abstract and anorphous |l evels that Article Ill, section 6

is rendered ineffectual. See, e.d.’'s, Bunnell v. State, 453 So. 2d

808 (Fla. 1984), quashing, State v. Bunnell, 447 So.?2d 228 (Fla. 2d

DCA 1983); Wllianms v. State, 459 So.2d 319 (Fla. 5th DCA 1984).

Thus, in recent cases (discussed below), such titles as “the
crimnal justice systeni, “conprehensive econom c devel opnent”, and
“environnental resources” have been held to be too broad as to be

considered a single subject. See, e.q9.’s, Martinez v. Scanl an, 582

So.2d 1167 (Fla. 1991); Alachua County v. Florida Petroleum

Mar keters, 589 So.2d 240 (Fla. 1991); State v. Leavins, 599 So.2d

1326 (Fla. 1st DCA 1992).

This, of course, is only common sense. |If it were otherw se,
the legislature could sinply assert that the “subject” of a
particular statute is sonmething like “the public health, safety,
and welfare”. By titling the act as such, the legislature could
then conbine a wi de range of topics under this broad “subject”.
However, this is exactly the evil guarded against by the single
subj ect provision of the Florida Constitution.

Further, “[w]lhen the subject expressed in the title is

restricted, only those provisions that are fairly included in such

10



restricted subject and matter properly connected therewith can
legally be incorporated in the body of the act, even though ot her
provi sions besides those contained in the act could have been
included in one act having a single broader subject expressed in

its title.” Ex Parte Knight, 52 Fla. 144, 146, 41 So. 786, 788

(Fla. 1906). Thus, although the title “need [not] enbrace every
detail of the subject matter ... the propositions enbraced in the
act shall be fairly and naturally germane to that recited in the

title.” Boyer v. Black, 154 Fla. 723, 724, 18 So.2d 886, 887 (Fla.

1944) .

“IT]he test of duplicity of subject is whether or not the
provisions of the bill are designed to acconplish separate and
di sassoci ated objects of legislative effort.” State v. Thonpson,

120 Fla. 860, 892-893, 163 So. 270, 283 (Fla. 1935). This test “is
based on commopbn sense [and it] requires examning the act to
determne if the provisions ‘are fairly and naturally gernmane to
t he subject of the act, or are such as are necessary incidents to
or tend to nake effective or pronote the objects and purposes of

| egislation included in the subject’....” Smth v. Departnent of

| nsurance, 507 So.2d 1080, 1087 (Fla. 1987)(citing State v. Canova,

supra).

A case very close on point cones from the Second District

11



Court of Appeal. Thonpson v. State, supra. I n Thonpson, the

def endant was sentenced as a violent career crimnal for crines
t hat occurred on Novenber 16, 1995. She chal |l enged her sentence on
grounds that Chapter 95-182, Laws of Florida violated the single
subject requirenent found in Article Ill, section 6 of the Florida
Constitution. |d.

Reversi ng her sentence, the court agreed that Chapter 95-182
enconpassed nore than one subject. The court found that sections
1 through 7 of the chapter dealt with violent career crimna
sentencing and penalties. The court further found that sections 8
t hrough 10 dealt with civil aspects of donestic violence.® |d.

The court then anal yzed the | egislative history:

The | egislative history shows that sections 8
t hrough 10 of chapter 95-182 began as three
bills in the House of Representatives.
Proposed commttee substitute for House Bil

1251 dealt principally with the duties of the
clerk and the sheriff in the processing and
execution of injunctions for protection

Proposed commttee substitute for House Bil

1789, filed on behalf of the Governor’s Task
Force on Donestic Violence, enconpassed a
laundry list of recomendations found in the
January 19 report of the Task Force, including
matters relating to the duty of the clerk.
House Bil|l 2513 provided for civil renedies to
victinms of donestic violence. Each of these

SConpare Chapter 95-182 88 8-10 with Chapter 95-184 8§ 36-
38. Both groups of sections incorporate the sanme | anguage
dealing with civil renedies for donestic violence.

12



bills died in conmmttee. ... The substance of
these failed bills was engrafted on severa
Senate bills, including commttee substitute
for Senate Bill 168 (the Gort Act), and
t her eby becane | aw. It is in circunstances
such as these that problens with the single
subject rule are nost likely to occur.

Id. (enphasis added).

The Thonpson, court found that crimnal sentencing and
donmestic violence civil renmedies had no “natural or |ogical
connection.” I d. In holding the statute unconstitutional for
vi ol ating the single subject requirenent, the court stated that the
two subjects were conpletely separate and were not intended to
acconplish a greater single objective.* |d.

This Court has addressed the neaning of the single subject
provi sion on several occasions in recent years. Three of those

cases i nvol ved crim nal statutes: Bunnell v. State, 453 So.2d 808

(Fla. 1984); Burch v. State, 558 So.2d 1 (Fla. 1990); and Johnson

v. State, 616 So.2d 1 (Fla. 1993). Bunnell and Johnson hel d that
the statutes at issue violated the single subject provision while

Burch rejected that chall enge. These cases were relied upon by the

Second District in reaching its holding in Thonpson, supra. They

‘See also Taylor v. State, 709 So.2d 641 (Fla. 2d DCA 1998);
Davis v. State, 709 So.2d 641 (Fla. 2d DCA 1998). Contra Higgs
v. State, 695 So.2d 872 (Fla. 3d DCA 1997) (sunmmary concl usi on
that a “reasonable and rational relationship” existed between all
sections of Chapter 95-182).

13



establish the framework for analysis in the present case.
Further, under that framework, Chapter 95-184 is invalid.

In Bunnell, the Court considered the validity of Chapter 82-
150, Laws of Florida. That chapter contained three substantive
sections. Section one created a new offense of obstruction by
false information.> Sections two and three nade several anmendments
to Sections 23.15-.154, Florida Statutes (1981). Those sections
concerned the nenbership of the “Florida Council on Crimnal
Justice”, which, at the time, was an advisory board conposed of
various officials involved in the crimnal justice system The
Second District upheld Chapter 82-150 against a single subject

attack. State v. Bunnell, 447 So.2d 228 (Fla. 2d DCA 1983),

guashed, Bunnell, supra. That court found “the general subject of

the act to be the ‘Crimnal Justice Systemi”. |d. at 231. The
court then concl uded that Chapter 82-150 did not violate the single
subj ect requirenent because the sections of the statute “have a
natural and | ogi cal connection to the general subject and to each
ot her”:
The Florida Council on Crimnal Justice
is an executive branch advi sory agency under

the jurisdiction of the governor created to
advise the governor, |legislature, suprene

5Codi fied at section 843.035, Florida Statutes (1982
Suppp.) .

14



court, and especially the Bureau of Crim nal
Justice Assistance in the performance of its
Chapter 23 duties, as to the inprovenent of
state law enforcenent activities and the
adm nistration of crim nal and juvenile
justice systens....

Upon exam nation, it is readily apparent
that the council and laws relating to the
council are enbraced by the admttedly broad
subject “Crimnal Justice Systent

Furthernore, it is clearly apparent that
section 843.[035], the crine of obstruction of
justice by giving false information, is also
enbraced wthin the sane general subject
inpliedly set forth by the |egislature...

Id. (citation and internal quotes omtted).
The Fifth District di sagreed and hel d Chapter 82-150 vi ol at ed

the single subject provision. Wllians v. State, 459 So.2d 319

(Fla. 5th DCA 1984). Al t hough recognizing that the provision
should be “interpreted ... liberally”, particularly when dealing
with “very conprehensive law revisions”, id. at 320, the court
nonet hel ess found 82-150 to be invalid:

The bill in question in this case is not
a conprehensive |law or code type of statute.
It is very sinply a law that contains two
different subjects or matters. One section
creates a new crinme and the other section
anmends the operation and nenbership of the
Florida Crimnal Justice Council. The general
object of both may be to inprove the crimnal
justice system but that does not nmake them
both related to the sane subject matter

The Bunnell court reasoned that although
not expressed in the title, it could infer
from the provisions of the bill, a genera
subject, the crimnal justice system which

15



was germane to both sections. Even if that
subj ect was expressed, for exanple, inatitle

reading “Bill to Inprove Crimnal Justice in
Florida,” we think this is the object and not
the subject of the provisions. Furt her,

approving such a general subject for a non-
conprehensive law would wite conpletely out
of the constitution the anti-logrolling
provision of article Ill, section 6.

[ T]he general objective of the
| egislative act should not serve as an
unbrella subject for different substantive
matters.

Id. at 321 (footnote and citations omtted)(enphasis added).
Taking jurisdiction in Bunnell, this Court had no trouble
concluding that this statute was invalid because it enbraced nore
t han one subject. The Court asserted “the subject of section 1 has
no cogent relationship with the subject of sections 2 and 3 and ..
the object of section 1 is separate and di sassociated from the
obj ects of sections 2 and 3.” 453 So.2d at 809.
In Burch, the Court upheld the validity of Chapter 87-243,
Laws of Florida against a single subject attack. The Court
reasoned as foll ows:
In the preanble to chapter 87-243, the
| egi sl ature explained the reasons for the
| egi sl ati on:
VWHEREAS, Floridais facing a crisis
of dramatic proportions due to a
rapidly increasing crinme rate, which

crises demands urgent and creative
remedi al action, and

16



VWHEREAS, Florida’s crine rate
crisis affects, and is affected by,
numer ous soci al , educati onal ,
econom c, demogr aphi c, and
geogr aphic factors, and

VWHEREAS, the crinme rate crisis
t hr oughout t he state has
ram fications which reach far
beyond t he confi nes of t he
traditional crimnal justice system
and cause deterioration and
di si ntegration of busi nesses,
school s, comunities, and famli es,
and

VWHEREAS, the Joint Executi ve/
Legi sl ati ve Task Force on Drug Abuse
and Prevention strongly recomrends
legislation to ~conbat Florida's
subst ance abuse and crine probl ens,
and asserts that the crinme rate
crisis must be the highest priority
of every departnent of governnent
within the state whose functions
touch wupon the issue, so that a
conprehensive battle can be waged
agai nst this nost insidious eneny,
and

VWHEREAS, this cruci al battl e
requires a nmgjor commtnment of
resour ces and a nonparti san,
nonpol i tical, cohesive, well-pl anned
approach, and

VWHEREAS, it is inperative to
utilize a proactive stance in order
to provi de conpr ehensi ve and
systematic legislation to address
Florida's crinme rate crisis,
f ocusi ng on crinme preventi on,
t hroughout the social strata of the
state, and

17



been approved in spite of simlar constitutional

€.

d.

WHEREAS, in striving to elimnate
the fragnentation, duplication, and
poor planning which would doomthis
fight against crime, it i s necessary
to coordinate all efforts toward a
uni fied attack on the common eneny,
crime ...

To acconplish this purpose, chapter 87-

243 deals wth three basic areas: (1)
conpr ehensi ve crim nal regul ati ons and
procedures, (2) noney | aundering, and (3) safe
nei ghbor hoods. Each of these areas bear a

| ogical relationship to the single subject of
controlling crime, whether by providing for
i nprisonnment or through taking away the
profits of crime and pronoting education and
saf e nei ghbor hoods. The fact that severa
different statutes are anended does not nean
t hat nore than one subject is involved. There
is nothing in this act to suggest the presence
of logrolling, whichis the evil that article
11, section 6, is intended to prevent. In
fact, it would have been awkward and
unreasonable to attenpt to enact many of the
provi si ons of this act in separate
| egi sl ati on.

558 So.2d at 2-3.

The Court further

S,

(Fla. 1981); Smith, supra.S®

The Court distingui shed Bunnell:

In Bunnell, this Court addressed chapter

5These three cases will be discussed further bel ow.

18
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chal | enges.

had

See,

State v. Lee, supra; Chenoweth v. Kemp, 396 So.2d 1122



82- 150, Laws of Florida, which contained two
separate topics: the creation of a statute
prohibiting the obstruction of justice by
false information and the reduction in the
menbership of the Florida Crimnal Justice
Council. The relationship between these two
subjects was so tenuous that this Court
concl uded that the singl e-subject provision of
the constitution had been viol ated. Unli ke
Bunnel |, chapter 87-243 is a conprehensive | aw
in which all of its parts are directed toward
meeting the crisis of increased crine.

Id. at 3.

Burch was a 4-3 decision. Justice Shaw wote the dissenting
opi nion in which Justices Barkett and Kogan concurred. The gist of
their dissent was the logic furthered in Justice Shaw s Bunnel
deci sion, supra. Justice Shaw rem nded that a statute can not be
constitutionally firm sinply because all of its subjects fal
within the broad title of crinme prevention or the broad objective
of public safeguarding. 1d. at 4 (Shaw, J., dissenting).

Finally, in Johnson, the Court held that Chapter 89-280, Laws

of Florida, violated the single subject requirenment because it

addressed two unrel ated subjects: “the habitual offender statute,
and ... the licensing of private investigators and their authority
to repossess personal property.” 616 So.2d at 4. The Court

adopted the district court’s description of Chapter 89-280:
The title of the act at issue designates

it an act relating to crimnal law and
procedure. The first three sections of the

19



act amend section 775.084, Florida Statutes,
pertaining to habitual felony offenders;
section 775.0842, Florida Statutes, pertaining
to career crimnal prosecutions; and section
775.0843, Florida Statutes, pertaining to
policies for career crimnal cases. Sections
four through eleven of the act pertain to the
Chapter 493 provisions governing private
i nvestigation and pat r ol services,
specifically, repossession of notor vehicles
and not or boat s.

Id. (citation omtted).

The Court also agreed with the district court that “it is
difficult to discern alogical or natural connection between career
crimnal sentencing and repossession of notor vehicles by private
investigators.” 1d. (citation and internal quotes omtted). The
Court found these to be “two very separate and distinct subjects”
which had “absolutely no cogent connections [and were not]
reasonably related to any crisis the legislature intended to

addr ess.” I d. Li ke the dissent in Burch, supra, the Court

“reject[ed] the State’s contention that these two subjects relate
to the single subject of controlling crine.” 1d.

Johnson -- like Bunnell -- was a unaninous decision.
Concurring, Justice Gines said:

In Jam son v. State, 583 So.2d 413 (Fl a.
4th DCA), rev. denied, 591 So.2d 182 (Fl a.
1991), and MCall v. State, 583 So.2d 411
(Fla. 4th DCA 1991), the court relied upon
this Court’s decision in Burch [citation
omtted], in concluding that chapter 89-280
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did not violate the single subject rule. As
the author of the Burch opinion, | find that
case to be substantially different. The Burch
| egislation was upheld because it was a
conprehensive law in which all of the parts
were at | east arguably related to its overal

objective of crinme control. Here, however,
chapter 89-280 is directed only to two
subj ects -- habi t ual of fenders and

repossessi on of notor vehicles and notor boats
-- which have no relationship to each other
what soever. Thus, | conclude that this case
is controlled by the principle in Bunnel
[citation omtted] rather than by Burch.
Id. at 5 (Gines, J., concurring).
These cases establish the foll ow ng principles: provisions in
a statute will be considered as covering a single subject if they
have a cogent, logical, or natural connection or relation to each
ot her . The legislature wll be given sone latitude to enact a
broad statute, provided that statute is intended to be a
conpr ehensi ve approach to a conplex and difficult problemthat is
currently troubling a large portion of the citizenry. However,
separate subjects cannot be artificially connected by the use of
broad | abel s i ke “the crimnal justice systeni or “crime control”
These sane principles are found in the recent case |aw
addressing single subject challenges to non-crimnal statutes as
wel | . The three cases relied upon in Burch illustrate how the

Suprene Court is willing to give the legislature sone latitude to

tackl e maj or, conpl ex problens with broad neasures, particularly in
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response to a crisis or energency.

Thus, in State v. Lee, the Court upheld the Tort ReformAct of

1977 because it was “an attenpt by the legislature to deal
conprehensively with tort clains and particularly with the probl em
of substantial increase in autonobile insurance rates and rel ated
i nsurance problens.” 356 So.2d at 282. Still, the three
di ssenters found that the statute “relates to at least three
different and separate subjects ... : (l) insurance and natters
related therein; (ii) tort law, and (iii) enhanced penalties for
moving traffic violations.” 1d. at 287 (Sundberg, J., dissenting).
Lee was followed in Chenoweth, in which the Court summarily
rejected a single subject attack on Chapter 76-260, Laws of
Florida. The Court asserted:
Wi | e chapter 76-260 covers a broad range
of statutory provisions dealing wth nedical
mal practi ce and i nsurance, these provisions do
relate to tort litigation and insurance
reforn]_ which have a natural or |[|ogica
connecti on.
396 So.2d at 1124.
Agai n, however, Justice Sundberg dissented noting that the
Suprene Court seened i ntent upon gutting any viability Article I,
section 6 still retained. 1d. at 1126 (Sundberg, J., dissenting).

Finally, in Smth, the Court upheld the Tort Reform and

| nsurance Act of 1986. Foll ow ng Lee and Chenoweth, the Court said
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that statute was enacted in “respon[se] to public pressure brought
about by a liability insurance crisis ... [e]lach of the challenged
sections is an integral part of the statutory schene enacted by the
| egislature to advance one prinmary goal: The availability of
affordable liability insurance.” 507 So.2d at 1086-1087.

Three justices dissented in Smith. They argued that Lee and
Chenowet h were wongly deci ded and shoul d be overrul ed:

[ Lee and Chenowet h] confused the subject
of the act with its object, “The subject is
the matter to which an act relates; the
object, the purpose to be acconplished.”
[Ctations omtted]. The distinction between
the subject of an act and its object is
critical here.

As recogni zed by the majority, the object
of 86-160 is to increase the affordability and
avai lability of liability insurance. However,
by the Court’s own reckoning, included inthis
one act are at least four different subjects.
This is precisely the type of Ilegislation

prohibited by article 111, section 6. I n
short, 86-106 is arguably the nost gargantuan
| ogroll in the history of the Florida

| egi sl ati on.

The majority has cone up with a new
constitutional test to determ ne whether
| egi slation neet s t he single subj ect

requi renent: “common sense.” However, the
maj ority has exercised none of the seem ngly
rare and preci ous comodi ty by its
interpretation of article Ill, section 6. |Its
confusion lies in applying an incorrect

analysis to the single subject requirenment.
Inquiring into the “germanity” required for
testing whether a statutes provisions are
properly connected to the subject of the act
only arises if, in fact, there is one subject.
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The threshold question is based on conmon
sense: does the act itself contain a single
subject? It does then the act’s elenents are
exam ned to see whether they are in fact
properly connected with , i.e., germane to,
that single subject. |If the act contains nore
t han one subject, it is unconstitutional.

Id. at 1097 (Ehrlich, J., concurring in part and dissenting in
part) (footnote omtted)(enphasis in original).
In a separate dissent, Justice Adkins asserted:
Torn between “good to the public” and
applying the law, | voted with the majority in
State v. Lee [citations omtted], influenced

by an alleged crisis in the insurance
busi ness. This was a m st ake.

In Chenoweth [citation omtted], we went
a “wee bit” further in construing the single
subject rule. | felt bound to concur because
of nmy vote in Lee and, once nore, there was an
all eged crisis. Now, | amfaced again with an
al l eged crisis on one side and the one-subject
constitutional provision on the other. WHERE
WLL It END? As we continue to expand our
interpretation of the one-subject rule, it
becones nor e nebul ous with each
interpretation. W will becone a court of nen
instead of a court of l|law, guided by alleged
crisis instead of the wrding of the
Constitution. The |egislature interpreted our
prior decisions as saying “Do whatever you
want to do, as long as your decision is
buttressed by a crisis.”

Id. at 1099 (Adkins, J., concurring in part and dissenting in
part) (enphasis in original).

The simlarities between these three cases (Lee, Chenoweth,
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and Sm th) and Burch are obvious. AlIl are close decisions in which
seem ngly disparate topics are considered as a single subject
because they are arguably related to a broad and conprehensive
objective that links them all together. Yet, even then, the
statute will be valid only if there is a perceived public crisis
that requires the passing of such a broad and conprehensive
statute.

However, the nmere |abeling of a statute with a broad title
will not insulate it from a single subject attack. Three recent

cases illustrate the point: Mrtinez v. Scanlan, 582 So.2d 1167

(Fla. 1991); Alachua County v. Florida Petroleum Marketers, 589

So.2d 240 (Fla. 1991); and State v. Leavins, 599 So.2d 1326 (Fl a.

1st DCA 1992).

In Martinez, the Court addressed the validity of Chapter 90-
201, Laws of Florida. The title to that statute began *“An act
relating to econom c devel opnent ....” The act contained 121
sections, the first of which provided that Chapter 90-201 “may be

cited as the ‘' Conprehensive Econonic Devel opment Act of 1990'”.7

The act was prefaced with 29 | egislative “Wereas” clauses.
These cl auses laid out broad legislative “findings” and “intent”,
the thrust of which were: 1) Florida s continuing economc health
depends upon its ability to conpete successfully in an
i nternational marketplace; 2) Florida s then-existing workers’
conpensation |l aws were outdated, inefficient, and expensive, thus
putting Florida at a conpetitive disadvantage with respect to
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Chapter 90-201 §8 1, Laws of Florida.
This Court (w thout dissent)concluded that this statute
vi ol ated the single subject requirenent:

Chapter 90-201 essentially consists of two
separate subjects, i.e., workers’ conpensation
and international trade. VWiile Martinez
contends that these subjects are logically
related to the topic of conprehensive econonic
devel opnment, we can find only a tangentia

rel ationship at best to exist.... [ We have
held that, despite the disparate subjects
contained within a conprehensive act, the act
did not violate the single subject requirenent
because the subjects were reasonably rel ated
to the crisis the legislature intended to

address. [Citing Burch and Sm th]. In the
i nstant case, however, the subjects of

wor ker’ s conpensation and international trade
are sinply too dissimlar and lack the
necessary logical and rational relationshipto
t he | egislature’s st ated pur pose of
conprehensi ve econom c devel opnent to pass
constitutional nuster. See Bunnell.

582 So.2d at 1172.

Simlarly, in Alachua County, the Court addressed the validity

of Chapter 88-156, Laws of Florida. 589 So.2d at 240. The title

attracting new business; and 3) Florida needs “conprehensive
governnmental action to protect the state’'s econony.” Sections 2
t hrough 58 of the statute overhauled Florida s workers’
conpensation laws in a major way. Section 59 announced nore
“legislative findings and intent”, the thrust of which was that
Florida needs to “articulate a clear policy for international
econom ¢ devel opnent ....” Sections 60 through 119 ained to
acconplish this purpose through the formati on of various advisory
and pl anni ng agenci es that included representatives fromboth the
private and public sectors. |d.
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to that statute indicated it was “An act relating to the
construction industry....”8
On direct appeal, the First District upheld the trial court’s
ruling that Chapter 86-156 violated the single subject provision:
In this case the pending bill containing sone
16 sections anendi ng Chapter 489, relating to
the regulation of the construction industry,

was anended by addition Section 18 to anend
Chapter 376, relating to pollutant discharge

prevention and renoval, a subject totally
distinct and different fromthe subject matter
of the act before the anendnent. The

provi sions of Section 18 are not germane to
the construction industry, the subject of the
pendi ng act it anended, nor are its provisions
such as are necessary incidents to, or which

8Most of its 25 sections nodified various statutes in
Chapter 489 of Florida Statutes, including 1) expansion of the
types of contractors covered by Chapter 489 (Ch. 88-156, 83); 2)
nodi fications of the nmenbership procedures of the Construction
| ndustry Licensing Board (id. at 884-6); 3) strengthening of the
oversi ght and enforcenent powers of this board (id. at 887-15);
and 4) providing for other renedies (id. at 8819-22 .

| nterwoven into these provisions were several provisions
regardi ng storage tanks. The definition of “pollutant storage
systens speciality contractor”, “pollutant storage tank”, “tank”
and “regi stered precision tank testes”, and the licensing board’ s
authority to pronul gate rules and regul ati ons regardi ng pol | utant
storage tanks, were noved fromexisting statutes to new Section
489.133. 1d. at 883, 7, and 16. The state Departnent of
Envi ronmental Regul ati on was given certain regul atory
responsibilities regarding “pollutant storage tank[s], as defined
ins. 489.133 ...." |d. at 817. This section also directed the
departnment to coordinate its efforts with | ocal governnents. |1d.
Finally, Section 376.317, Florida Statutes 91987) was anended to
al l ow county governnents to adopt their own (nore stringent than
state |l aw) regul ati ons regardi ng under ground petrol eum storage
tanks. |d. at 8§18.
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tend to nmake effective or pronote, the objects
and purposes of the pending construction
i ndustry | egislation.

Al achua County v. Florida Petrol eum Marketers, 553 So.2d 327,

329 (Fla. 1989), aff’'d, Alachua County, supra.

Finally, in State v. Leavins, the first district struck down

Chapter 89-175, Laws of Florida. 599 So.2d at 1331. The title of
that statute began “An act relating to environnental resources
" 1n 48 sections, the statute addressed a range of topics,
i ncluding regulation of gas and oil exploration and devel opnent,
littering, oil spills, protection of coastal reefs and fishing
areas, dredging, and hunting. 1d. at 1333-34. The court noted
that, although the Florida Supreme Court has “applied a sonewhat
relaxed rule in cases where it found that the subjects of an act
were reasonably related to an identifiable crisis the legislature
intended to address”, in the statute at issue “the | egislature has
not ostensibly addressed any crisis, but has attenpted to bundle
together the various matters enconpassed by Chapter 89-175 under
the rubric “an act relating to environnental resources.’” 1d. at
1334. The court held the statute was invalid, as follows:

This phrase ["an act relating to

environnental resources”] is so broad, and

potentially enconpasses so many topics, that

it lends little support to the State’s attenpt
to fend off a single subject challenge...

28



Al t hough each i ndi vi dual subj ect
addressed [in the statute] mght be said to
bear sonme relationship to the general topic of
envi ronnent al resources, such a finding would
not, and should not, satisfy the test under
Article Il1l, Section 6. |If a purpose of the
constitutional prohibition [is] to insure, as
nearly as possible, that a nenber of the
| egislature be able to consider the nerit of
each subj ect cont ai ned in t he act
i ndependently of the political influence of
the nerit of each other topic, the review ng
court must exam ne each subject in light of
the various other nmatters affected by this
act, and not sinply conpare each isolated
subject to the stated topic of the act.

Id. at 1334-35 (footnote omtted).

As these cases nmake clear, Florida courts will not to strain
to invent relationships and connections between different
provisions in a statute. Rat her, there nust be a “natural,
logical, or intrinsic connection” between the provisions before
they will be considered as enbracing a single subject. Colonia

| nvestnent Co. V. Nolan, 100 Fla. 1349, 1357, 131 So. 178, 181

(1930).

Tangenti al connections, tenuous rel ati onshi ps, or coi nci dent al
overlap wll not convert two subjects into one. Such
“conprehensive | aws”, given their inherently sprawl i ng nature, nust
be closely exam ned. The nere fact that the |egislature declares

a “crisis”, or perceives sone need to deal with a broad topic in a
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“conpr ehensi ve” manner to achi eve an objective is not controlling.
Courts retain the oversight responsibility of insuring that
| egi sl ative “subjects” do not becone too broad or nebul ous.

II. Analysis of Chapter 95-184

Chapter 95-184, is entitled the “Crinme Control Act of 1995".
Its preanbl e summari zes that the Act deals largely wth sentencing
gui delines, crimnal penalties, crimnal penalty enhancenent, and
gaintinme. However, near the end of the preanble is a summary of
amendnents relating to civil renedies.

Chapter 95-184 contains 40 sections. Section one provides
that “Sections 2 through 36 of this act may be cited as the ‘Crine
Control Act of 1995 ”. Sections 36 through 38 address civil and
procedural aspects of donestic violence. Section 39 contains a
severability clause. Section 40 states that the act shall take
ef fect upon becom ng | aw unl ess ot herw se not ed.

Sections 2 through 35 nmay be sunmari zed as fol | ows:

Section 2 -- This section describes the legislative intent to
design guidelines to enphasize the need to incarcerate repeat
crim nal offenders.

Section 3 -- This section further explains the 1983 and 1994
gui del i nes sentenci ng schenes.

Sections 4-7 -- These sections revanp the 1994 guidelines to
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create a new gui delines scoresheet effective Cctober 1, 1995.

O particular interest, section 6 changes the scoring of prior
of fenses above a |level 5. O fenses at level 6 through 10 were
doubled if not tripled in points from the 1994 guidelines
scor esheet.

Section 8 -- This section anends the penalties for burglary in
Florida Statutes section 810.02.

Sections 9-11 -- These sections anend the penalties for theft.

Section 12 -- This section provides for procedures to foll ow

in convicting a mnor.

Sections 13-15 -- These sections provide for sentencing

procedures and penalties for defendants charged with accessory, an
i nchoate crinme, and certain drug of fenses.

Section 16 -- This section sets forth the different neanings

of life sentences.
Section 17 -- This section creates the enhancenent for murder
of a | aw enforcenent official.

Section 18 -- This section repeals a prior penalty section.

Sections 19-24 -- These sections anend Florida Statutes to

allow for further enhancenent of penalties.

Section 25 -- This section reiterates the trial court’s

discretion in inposing penalties other than incarceration.
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Sections 26-27 -- These sections anend the opportunities for

gain-time and controll ed rel ease.

Sections 28-35 -- These sections discuss the npnies the

defendant will be liable for after a crimnal conviction. These
nmoni es include restitution to the state for incarceration costs and
restitution to the victins of the crines.

Moving away from crimnal penalties, sections 36-38 may be
sumari zed as foll ows:

Section 36 -- This is an anmendnent to Section 741. 31, Florida
Statutes (1994 Supp.). Chapter 741 is found in Title XLIIIl of the
Florida Statutes, whichis titled “Donestic Relations”; Chapter 741
is titled “Husband and Wfe”. Section 36 creates a civil cause of
action for damages (including costs and attorney’'s fees) for
injuries inflicted in violation of a donestic violence injunction,
to be enforced by the court that issued the injunction.

Section 37 -- This creates a new section in Chapter 768 of the
Florida Statutes: Section 768.35, which | ays out sone substantive
and procedural rules regulating private damages acti ons brought by
victinms of donestic abuse. Chapter 768 is titled “Negligence;
General Provisions”; it is found in Title XLV, which is titled
“Torts.”

Section 38 -- This anends Section 784.046, Florida Statutes
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(1993), by inposing certain procedural duties on the court clerk
and the sheriff regarding the filing and enforcenent of donestic
vi ol ence injunctions.

The pertinent legislative history is reprinted in the
appendi x. It may be summarized as foll ows:

The “Crinme Control Act,” as eventually enacted in Sections 2
t hrough 35 of Chapter 95-184, began as Senate Bill 172 (CS/ SB 172)
entertained in the Judiciary Commttee and the Crimnal Justice
Commttee. (A 3-12). The sunmmary fromthe Senate Staff Analysis
and Economic Inpact Statenent states that “172 substantially
anends, creates, or repeals the follow ng sections of the Florida
Statutes: 921.0012, 921.0014.” (A:3). Everything listed in the
analysis of this bill had to do with crimnal sentencing and
penal ties.

Sections 36 through 38 of Chapter 95-184 began life as three
bills introduced in the House of Representatives: PCS/HB 1251
PCS/HB 1789, and HB 2513. (A 13-32). House Bill 1251 “was
reported favorably as a proposed commttee substitute to the ful
commttee [, but] was never heard by the full commttee and died
there on May 11, 1995.” (A:'13). This bill dealt with the roll of
the judiciary in processing victins of donestic violence

injunctions. (A 13-19).
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House Bill 1789 met a simlar fate as 1251. (A 20). This
bill was filed on behalf of the Governor’s Task Force on Donestic
Vi ol ence. (A 20-26).

House Bil|l 2513 passed the House, but died in commttee in the
Senat e. This bill provided for civil renmedies for victinms of

donestic violence injunction violations. (A 27-32).

IITI. Chapter 95-184 Violates the Single Subject Provision

Application of the principles discussed in Section | to
Chapter 95-184 is relatively straightforward. Nothing in Sections
2 through 35 of Chapter 95-184 (or the existing statutes that it
anends) addresses any facet of donmestic violence and its civi
remedies. Nothing in Sections 36 through 38 addresses the probl em
of repeat offenders and their sentences or sentence enhancenents.
As the |l egislative history establishes, Chapter 95-184 is a hodge-
podge of unrel ated provisions that appear to have been joined in a
single statute as a classic “I"Il vote for yours if you'll vote for
m ne” maneuver.

Chapter 95-184 clearly enbraces two subjects -- crimnal
sentenci ng and the protection of donestic violence -- that have no
“l ogi cal or natural connection.” Johnson, 616 So.2d at 4. Rather,

they are two conpletely different subjects with no connection and
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no “saving grace” crisis to keep them from being declared
unconstitutional. 1d.

| nstead, the two, separate subjects were born of two distinct

| egi sl ative efforts. State v. Thonpson, supra, 163 So. at 283

See Thonpson v. State, supra at 317.

Nor is Chapter 95-184 a “conprehensive lawin which all of its
parts were at |east arguably related to its overall objective of
crime control.” Johnson, 616 So.2d at 5 (Gines, J., concurring).
Rat her, there is “only a tangential relationship at best” between
these two subjects. Mrtinez, 582 So.2d at 1172.

M. Valentine urges this court to follow the reasoning in

Thonpson v. State, supra, as set forth by the Second District.

Chapter 95-184 violates the single subject provision. The
trial court erred in sentencing M.Valentine under the 1995

gui del i nes scoresheet.

IV. Severability
As noted earlier, 95-184 contains a severability cl ause:

If any provision of this act or the
application thereof to any person or
circunstance is held invalid, the invalidity
shal | not af f ect ot her provi si ons or
applications of the act which can be given
effect wthout the invalid provision or
application, and to this end the provisions of
this act are decl ared severabl e.

Ch. 95-184, 8§39.
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This Court has adopted a four part test in determ ning whet her
one section’s invalidity affects the entire statute:

Wen a part of a statute is declared
unconstitutional the remai nder of the act wll
be permtted to stand provided: (1) the
unconstitutional provision can be separated
fromthe remaining valid provisions, (2) the
| egi sl ative purpose expressed in the valid
provi sions can be acconplished independently
of those which are void, (3) the good and the
bad features are not so inseparable in
substance that it can be said that the
Legi sl ature woul d have passed the one w thout
the other and, (4) an act conplete in itself
remains after the invalid provisions are
stricken.

Schmdt v. State, 590 So.2d 404, 414-415 (Fla. 1991)(citation

omtted).

The nmere exi stence of a severability cl ause does not guarant ee
that severance can properly occur. “[T]he inclusion of a
severability clause will not save a statute if the unconstitutional
portions clearly cannot be severed.” [|d. at fn. 12.

It is questionable whether the doctrine of severability
applies in this context at all. Challenges to statutes alleged to
be violative of the single subject requirenent are not chall enges
to an “illegal provision” or “a part of a statute”. Instead, they
are chall enges the nethod by which the whole statute was enact ed.

See, e.q., Thonpson v. State, 23 Fla. L. Wekly D713 (Fla. 2d DCA

March 13, 1998).
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Severability is generally applied to statutes that violate
some substantive limtation on |egislative authority, such as
subst antive due process, equal protection, or the first anendnent.
In that context, there is no question that the statute under attack

is procedurally valid; that is, the statute was enacted with due

regard to the applicable procedural requirenents. Rather, the
statute is invalid (at | east partially) because the substance of it
is beyond (at |east partially) the legislature’s reach. In this
context, it makes sense to tal k of severance: the tree may be saved
by clipping its rotten linbs, provided the trunk and roots are
heal t hy.

This | ogic does not apply to procedural attacks on statutes,
such as a single subject attack. In this context, there is no
question that the legislature has the substantive authority to
enact the statute at issue. It is just that they failed to follow

proper procedure. See Cty of Wnter Haven v. A M Klemm & Son

132 Fla. 334, 335, 181 So. 153, 155 (Fla. 1938) (recognizing
di stinction between statutes that are invalid because they viol ate
“a prohibition of the Constitution whichrelates ... to the formof
the exercise of the |l egislative power in enacting statutes, as does
[the single subject provision]”, and statutes that are invalid due

to “the nature of character of the subject matter”).
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Failure to follow proper procedure invalidates the whole
statute because the statute itself never properly cane into
exi stence. To extend the anal ogy, we are no |l onger dealing with a

healthy tree with a rotten |inb, but a tree whose very roots are

rotten. In such an instance, severing a few branches makes no
difference. |Instead, the whole tree nust be uprooted.
In ternms of the four-part t est in Schmdt, “the

unconstitutional provisions can[not] be separated from [any]
remai ni ng valid provisions”, 590 So.2d at 415, because there are no
“remaining valid portions”.

It appears the Court has recognized this. See, e.q., Sawer

v. State, 100 Fla. 1603, 132 So. 188, 192 (Fla. 1931)(statute that
violates single subject rule “nust be held unconstitutional and

void, in toto”); Colonial Investnent Co. v. Nolan, 100 Fla. 1349,

131 So. 178, 183 (1930)(“The act deals with tw separate and
di stinct subj ects Ce t hus rendering the entire act

unconstitutional and void’); Ex Parte Wnn, 100 Fla. 1050, 130 So.

621 (Fla. 1930)(“The act ... dealt with nore than one subject ...

and for this reason the entire act nust fall”).
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VI. CONCLUSION
In light of the foregoing, and on the strength of authority
cited, M. Valentine respectfully requests this Court grant hima
resent enci ng.
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