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STATEMENT OF THE CASE

On Cctober 21, 1997, the State filed an Information chargi ng
Petitioner with two counts of alleged crimnal conduct: capita
sexual battery and burglary of a dwelling with assault or battery.
(1:175). Prior to trial, Petitioner filed a Mdtion to Suppress
St at enent s, Adm ssions, or Confessions wherein Petitioner sought to
suppress statenents allegedly nade to two detectives during an
i nterrogation. (11:209). Petitioner alleged that he was
intoxicated at the tinme of making the statenents and that the
detectives had elicited a quid pro quo confession. (1:68-70;
I1:209).

At the hearing, the detectives testified that they did not see
any evidence of intoxication. (1:8,18-9, 27). The detective
conducting the interrogation stated that he read Petitioner his
Mranda rights, although he did not have Petitioner conplete a
witten Mranda acknow edgnent form (1:9-10, 20). Petitioner
allegedly told the detective that on the night of the alleged
i nci dent, he had consuned a | arge quantity of Busch beer. (1:12).
Petitioner allegedly explained that at approximately 4:00am he
took a bicycle over to atrailer and noticed that the front door to
the trailer was open. (1:12). Petitioner reportedly told the

detective that he saw a girl inside the trailer and that he



allegedly told the girl that he was her daddy. (I:12-3, 25-6).
According to the detective, Petitioner said that he kissed the girl
on the forehead, laid the girl down, and rubbed her stomach

(1:13-4,26). Petitioner reportedly admtted to touching thegirl's
| eg, but denied touching her vagi na, and further deni ed engaging in
any type of sexual conduct with the girl. (1:14,22-3,26).

At this point intime, there was a lull in the interrogation
and the second detective asked Petitioner whether he needed
counseling.! (1:15). Petitioner responded in the affirmative and
asked the second detective to leave the interrogation room
(1:15). When the second detective left the interrogation room
Petitioner asked about a possible deal. (l1:16). According to the
detective, Petitioner saidthat he woul d not deny the conpl ainant's
accusations or otherwi se call the conplainant a liar, although he
did not confess to, or admt, any of the charges. (1:16-7).
Petitioner refused to give a taped statenent. (1:17-8).

Petitioner's nother testified that Petitioner was intoxicated
when she brought Petitioner to the sheriff's departnent to be
interrogated by the detectives. (1:38-9). Petitioner also

testified that he was intoxicated when he went to the sheriff's

1. The detective testified at trial that he had no
authority, no ability, and no intention of offering Petitioner
counseling. (IV:276).



departnment. (1:50). During the interrogation with the detectives,
Petitioner testified that he denied any wongdoing. (1:52). Wen
t he second detective asked Petitioner whet her he needed counsel i ng,
Petitioner thought that the detectives were attenpting to nake a
deal . (1:52-3). Petitioner denied making any adm ssions or
confessions. (1:53). Petitioner testified that when he refused to
give a taped statenent, the first detective yelled at him slamred
sone books down and, shortly thereafter, arrested Petitioner.
(1:67).

Foll owi ng the hearing, the court denied Petitioner's notion.
(1:74). The court found that a preponderance of the evidence
showed that the statenents were freely and voluntarily made and
that Petitioner understood his rights. (I1:74-5). The court al so
indicated that Petitioner's mnd was sufficiently clear and
unhanpered and that any questions relating to the need for
counseling were not a factor in the interrogation. (1:75).

Prior to trial, the State filed a Notice of Intent to Ofer
Child Hearsay Statenents Pursuant to Florida Statute 890. 803(23),
seeking to introduce four hearsay witnesses. (I1:214). The first
hearsay witness was the conplainant's brother, who testified that

follow ng the all eged incident, the conplainant told himthat a man



referring to hinself as the conplainant's daddy? had entered her
bedroom and touched and |icked her private area. (1:87; 11:214;
111:109). Additionally, the conplainant told her brother that the
man had |left a bicycle outside. (1:88; 111:110). Her brot her
t hought that the conpl ai nant was dream ng since he did not see or
hear anyone inthe trailer that night. (1:89,95; 111:110,112-113).
The State characterized these statenents as spont aneous and excited
utterances. (1:136; 11:215).

The second hearsay w tness was the conpl ai nant's nother, who
testified that the conplainant woke her up and told her that her
daddy had entered her bedroom rubbed the inside portion of her
| eg, kissed and |icked her private part, spit on his finger, and
inserted his finger into her private part. (1:98-99; I1:215). The
conpl ai nant al so told her nother that the man, who was descri bed as
havi ng gray hair, wanted the conpl ainant to touch his private part,
but she refused. (1:99,102; 11:215). The conpl ainant's nother

spotted a bicycle in the driveway but did not see or hear anyone

2. Petitioner is not the conplainant's father and the
conpl ai nant had never seen Petitioner before, except at the age of
si x  nonths. (1:91,104). Petitioner had been married to the
conpl ai nant' s not her. (1:104). The marriage was described as
turbulent. (1:106). At various times during the investigation
the conplainant's nother verbally opined that Petitioner was the
perpetrator. (1:92). These opinions were made known to a variety
of individuals, including the conplainant, the conplainant's
brot her, and a gui dance counselor. (1:93, 105-06, 119).
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else inside the trailer that night. (1:100, 105). The police were
then contacted. (1:102). The State characterized these statenents
as spontaneous. (1:138; I1:215).

The third hearsay wi tness was a deputy sheriff who responded
to the conplainant's residence. (11:215). The deputy sheriff
testified that the conplainant said a man had entered her bedroom
woke her up, and touched her private area. (I:116; 11:215-16
| V: 224). The conplainant further told the deputy sheriff that the
man identified hinself as her daddy, spit on his finger, put his
finger into her private part, and noved it around. (Il:116; 11:216;
| V: 224) . Additionally, the conplainant told the deputy sheriff
that the man had |icked her private parts with his tongue and al so
want ed the conpl ainant to touch his "wi ener,"” which she descri bed
as fat. (I:2117; 11:216; 1V:224). The State characterized the
statenents as spontaneous. (11:216).

The fourth and final hearsay wi tness was an investigator with
the child protection team? (I11:216). The videotaped interview
occurred three days after the alleged incident. (I'1:216-17).

During the interview with the child team investigator, the

3. The child team investigator did not testify at the
heari ng. Instead, the court viewed the videotaped interview
between the child teaminvestigator and the conplainant. (1:84).
The State sought to introduce the videotape into evidence.

5



conplainant initially denied that she had experienced a bad touch
fromanyone except her brother. She then later told the child team
i nvestigator that the man, who was described as being tall and
having gray hair and no gl asses, touched her private area, |icked
the outside of her private area, spit on his finger, and put his
finger on the outside of her private area. (1:124-26; 11:216-17,
I11:74-77,81-84,104). The conplainant further told the child team
i nvestigator that the man wanted her to touch his "w ener," which
she refused to do. (I11:217; 111:78). During the interview, the
conplainant told the child teaminvestigator that she did not know
the identity of the man, but that the man referred to hinself as
bei ng her daddy. (1:124; 111:75,81). She did tell the child team
i nvestigator that she would be able to recognize the man again.
(rrr:87). Not ably, the conplainant also told the child team
i nvestigator that the man had been over to the trailer before with
her brother's friends. (r1r:8s8). At the conclusion of the
interview, the conplainant told the investigator that she did not
know the difference between the truth and a lie. (rrr:90). As
with the other hearsay statenents, the State characterized these
statenments as spontaneous. (I11:217).

The conplainant did not testify at the hearing because she

claimed to have only a limted nenory of the alleged incident.



(1:122-23). During a discovery deposition, the conplainant
testified that a man with gray hair woke her up and touched and
licked her private area. (1:123). She identified the perpetrator
as Petitioner, claimng that she renenbered seeing Petitioner when
she was a baby. (1:123-24). However, she was unable to identify
the photograph of Petitioner during a subsequent photo |ineup.
(1:127-28).

After the hearing, the court found each of the hearsay
W tnesses, including the videotape, individually adm ssible.
(1:139). The court noted:

"I think there was sufficient threshold reliability for
the statenents to be adm ssible. And beyond that it
woul d be the jury's determnation as to credibility. |
consider the tinme, content and circunstances and |'m
satisfied on each of these statenents. There are
sufficient safeguards of reliability. | find no reason
not to believe, and I would find that each of the sources
for purposes of the Court's required credibility, as to
speak, in the determ nation of these hearings that the
sources are reliable. There's no indication as to having
any concerns about the nental maturity of the child to be
able to descri be what she has described. No indication
related to her -- that she has an inability to
distinguishreality fromfantasy. There appears to be no
reason as far as the child is concerned to believe that
she had a relationship wth the defendant that would

cause her to testify falsely. She was still enotionally
affected by the incident described at the tine she
reported it. The statenments to [her brother] and her

not her were spontaneous. The statenments to all of the
W tnesses, [the deputy sheriff] and the videotape
i ncluded, were basically in response to non-Ileading
questi ons. The statenents were nade in the first
avai | abl e opportunity and consi sted of an age appropriate



childlike description of the allegation and used
termnology that would be expected of a child with
simlar age. The statenment was nmade to a nunber of
people. The statenents were, as far as adm ssibility,
not vague or contradictory. There are contradictions
t hat can be devel oped but not rising to the | evel to nmake
it inadm ssible, that would go to weight. There's
i nsufficient show ng of actual inproper influence on the
child beyond the suggestions that have been nmade. And

again, that would be a jury issue. I'mnot certain in
making this ruling as to the credibility of the child
because of the prior donestic situation. The

rel ati onship between the child and the nother and [ her
brother], there is no indication that there was anythi ng
other than a normal relationship between them as you
woul d expect between a child and a nother and a child and

a brother...l will add rel ated to vi deotape, while you're
t hi nki ng about this, I made a fewnotes on that, that she
appeared alert to ne, observant. She answered the

general questions correctly and i n a non-hesitant manner.
It was a non-coercive environnent. She had at different
tinmes indicated what | clearly thought to be sone
frustrations with having to continue to answer questions
rel ated to the subject when they're tal ki ng about certain
area, but | felt that added to her credibility as opposed
to detracting fromit in the way | viewed the video."
(1:139-141).

The court also found that the statenments made to the conpl ainant's

brot her and nother constituted excited utterances. (1:142).

The case proceeded to a jury trial. During trial, the
conplainant testified that she remenbered a man com ng into her
roomone night. (I11:43). She did not know the identity of the
man, al t hough she described the man as wearing a red shirt and bl ue

pants with a belt. (I11:43). Upon questioning, the conplai nant

either didn't know or didn't renenber what happened that night and



denied that the man said anything to her during the alleged
incident. (l11:44).

A few m nutes | ater upon further questioning, the conplai nant
testified that her underwear had been pulled off and that the man
licked her private area. (r11:4e6). The conplainant didn't
remenber anything else occurring and deni ed being touched by the
man. (111:46).

After even further questioning, the conplainant testifiedthat
the man exposed hinself. (I11:47). She said the man had a fat
W ener . (rr:47). The conplainant testified that she told her
br ot her what had happened. (I11:49). She also renmenbered telling
the child team investigator what had happened. (1rr:49). The
conpl ainant said she told the child teaminvestigator the truth.
(111:50).

At this point during the trial, the prosecutor sought to
introduce the videotaped interview between the child team
i nvestigator and the conplainant into evidence. (111:50). The
court commented that playing the videotape was the equival ent of

using a witten statement to refresh the nmenory of a witness.*

4. The court commented: "Let ne hear both of your argunents
as to howthis would be simlar or different fromshow ng a w t ness
a prior witten statenment or a deposition transcript, et cetera,
how this procedure would relate to that procedure.” (I111:51).

9



(rrr:51). Petitioner objected. (I11:50-56, 61-63). The court
overrul ed the objection and admtted the videotape into evidence
for the purpose of refreshing the conplainant's nenory and as an
exception to the hearsay rule. (111:53, 55).

The videotape was played for the jury. (rrr:e5; 1V:231)
After the videotape was pl ayed, the conpl ainant testified that the
vi deot ape hel ped her renenber what had happened. (I11:91). The
conplainant said that the man spit on his finger and then ran
outside. (I11:91). Wen asked whether the man touched her, the
conpl ai nant answered in the negative. (I11:91-92). Later, upon
further questioning, she answered the question in the affirmative.
(111:92).

During cross exam nation, the conplainant said that she had
been tol d by her nother that the man who al | egedl y nol est ed her was
Petitioner.5 (111:98). The conplainant told the jury that
Petitioner was not her father. (I11:98). She had no nenory of
ever seeing Petitioner. (111:99). Further, the conplai nant was
unable to pick out the man froma photo lineup. (111:102). Wen
asked whether Petitioner was the man who had entered her bedroom

the conplainant indicated in the negative. (I11:103). The

5. The conpl ainant testified that her nother also told her
brot her and her guidance counsel that the nman was Petitioner.
(r1rr:98).

10



conplainant testified that she was sure that Petitioner was not the
man.% (111:103).

The conplainant's brother testified next. (r11:105). The
conplainant's brother's testinony was | argely consistent with the
testi nony adduced during the hearing on the adm ssibility of the
hear say statenents. During cross exam nation, the conplainant's
brother admtted that her nother told himand the conpl ai nant that
the man who nolested his sister was Petitioner. (l111:114). He
also testified that a neighbor with the last nane of Mller is a
tall man wth gray, curly hair. (111:115).

During a recess, the court engaged i n general discussion about
the adm ssibility of the testinony of the conpl ainant's nother and
the deputy sheriff. (1'V:130-138). The court considered the
testimony of the conplainant's nother to be an excited utterance.
(1'V:133). However, the court instructed the prosecutor not to
cover the sanme details of the alleged incident that would be
covered by the testinmony of the deputy sheriff. (1V:137-38).

The next w tness was the conplainant's nother, who testified

that there was a security problem with the front door of the

6. Since the conplainant testified that the nman di d not wear
gl asses, trial counsel had Petitioner renove his gl asses. The
conplainant still testified that she was sure that "this is not the
man with the gray, curly hair you saw that night.” (I111:105).

11



trailer. (1V:139, 145). She had been married to Petitioner for
several years. (1V:147,153). Al though her relationship wth
Petitioner was initially positive, it eventually turned sour and
turbulent. (1V:148-50). Utimtely, Petitioner went to prison
(I'V:151). The conplainant's nother visited Petitioner prison on at
| east one occasi on. (I'V:151). She advised Petitioner that she
want ed a divorce, and a restraining order was subsequently entered
agai nst Petitioner. (1V:151, 156-57, 158).

The conplainant's nother then testified about the alleged
i ncident, which was her birthday. (1'V:166). She had put her
children to sleep in separate bedroons in the trailer. (1V:172).
She was awakened by the conplainant at approximtely 4:30am
(I'V:172). The conpl ainant told her that a very tall man with gray
hair had been in the trailer. (1V:173,178,180). After being told
this, the conplainant's nother picked up a bat and went outside.
(I'V:175-76). She confiscated a bicycle which she noticed out in
front of the trailer. (I'v:176-77). The conpl ai nant's not her
assuned that the man was Petitioner and she subsequently contacted
the police. (1V:182-84).

During cross exam nation, she admtted to living on a very
tight budget. (1V:195). She had apparently contacted a personal

injury lawer in an attenpt to get noney fromher landlord for the

12



all eged incident. (I1V:197-98). The conplainant's nother admtted
that she told a gui dance counsel or that Petitioner was the man t hat
nol ested her daughter, and further acknow edged that her daughter
and son could have overheard her nmake the accusation about
Petitioner. (I'v: 211, 213-14). She al so acknow edged that the
conpl ainant had a habit of masturbating in public. (1V:207-10).

The deputy sheriff testified next. (1v:217). The deputy
sheriff's testinmony was simlar to the testinony he offered during
the hearing regarding the adm ssibility of the hearsay w tnesses.
The deputy sheriff |ocated a can of Busch beer outside the trailer.
(1V:227). The deputy sheriff testified that the conplainant
described the man as having a belt buckle and snelling |ike beer.
(I'V:225-26). The conpl ainant's nother accused Petitioner of being
the man. (1V:229).

Petitioner's nother testified next. (I1V:231). She testified
that Petitioner told her that he had been drinking on the evening
before the incident, that he had | oaded a bicycle on a friend's
truck, and that he took the bicycle over tothe trailer. (1V:236).
Petitioner told her that he noticed the door to the trailer was
open and that he could see a child inside the doorway. (IV:236).
Petitioner told her that the child, after inviting himinto the

trailer, said that her nother was in bed with her uncle. (I1V:236-

13



37). Petitioner explained that he then left the trailer, |eaving
t he bicycle behind. (1V:237-38). Petitioner's nother told a
detective what Petitioner had said about the incident. (1V:242).
When Petitioner |earned that he was being accused of commtting a
crime, Petitioner becane visibly upset and demanded to go to the
sheriff's department to <clear his nane.’ (1'V: 243, 249).
Petitioner's nother acknowl edged that she was not fond of
Petitioner's former wife and testified that about two years prior
to Petitioner's release fromprison, the conplainant's nother said
that she was going to "tell them

sonething el se to keep [Petitioner] in prison" and that she "never
want[ed] [Petitioner] to ever get out." (I1V:250-52,257).

The two detectives testified next. (IV:259). Their testinony
was simlar to the testinmony elicited during the hearing on
Petitioner's Mtion to Suppress Statenents, Adm ssions, or
Conf essi ons. The second detective testified that he prepared a
phot o package to show the conpl ai nant. (V:377,411). The photo
package contai ned a photograph of Petitioner. (V:377, 411). The
conpl ainant did not identify Petitioner’s photograph. (V:377,411).

A pediatrician then testified. (1V:305). The pediatrician

7. Petitioner's purpose for visiting the sheriff's
departnment was not to turn hinmself in, but rather to clear his
name. (1V:255).

14



exam ned t he conpl ai nant approxi mately four days after the all eged
incident and reportedly discovered a notch on the conplainant's
hymen. (V:311, 321). The pedi atrician opined that the notch was a
possi bl e indicator of penetration. (V:322-24). The pediatrician
found no |acerations, abrasions, tears, or bruises on the
conplainant. (V:337-38). The pediatrician acknow edged that it
was possible for a notch to formin the absence of sexual abuse,
and that it is was al so possible for an individual to be born with
a notch on the hynmen. (V:340-41). The pediatrician had no idea
what caused the notch, did not know how |l ong the notch had been
present, and testified that her nedical finding could have been the
result of a straddle injury. (V:341, 354).

Petitioner's cousinthentestified. (V:361-62). Petitioner's
cousin went out drinking at a bar with Petitioner on the night of
the alleged incident. (V: 363-64). They left the bar after
closing, which was around 2:00am (V:364). Petitioner had
possi bly nmenti oned sonet hi ng about wanting to see his fornmer wfe
because he was still in love wth her. (V:365). However, he
testified that he did not take Petitioner over to the trailer that
eveni ng. (V: 366). Approxi mately one week prior to trial, he
received a telephone call from Petitioner, who said that he

remenbered being dropped off at the trailer later that night.
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(V:367). Wth respect to the tel ephone call, Petitioner’s cousin
testified that he was never asked to change or otherw se falsify
testinmony; but rather he believed that Petitioner was nerely
conveyi ng what he renenbered that evening. (V:368).

At the close of the State's case, Petitioner noved for a
j udgnment of acquittal on both counts. (V:418). The court denied
the notion, stating that sufficient circunstantial evidence exi sted
for the case to be submtted to the jury. (V:418-19).

The defense call ed an expert physician to testify. (VI:426).
The physician studi ed photographs of the conplainant's hynen and
opi ned t hat the photographs depi ct ed no physi cal injury what soever.
(VI:429). The physician noted anirregularity on the conplainant's
hymen but with no evidence of any traumatic injury. (VI:430-31).
After perform ng sone research, the physician found a case wherein
a six year old girl with no conplaints about sexual abuse had a
notch on her hynmen simlar in appearance to the conplainant's
irregularity. (VI:431). The physician opined that it was possible
for an individual to be born with a notch on the hynen, and that it
was also possible for a child engaging in masturbation to
i nadvertently inflict an injury on the hynmen. (VI:432-33).

The defense then called a pediatrician. (VI:452). The

pedi atrici an exam ned t he conpl ai nant approxi mately one year prior
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to the alleged incident after conplaints that the conpl ai nant had
been repeatedly rubbing her vagina in public. (VI:453-54,56-57).
The results of the examnation indicated normal findings.
(VI:458). The pediatrician opined that he woul d have noticed the
exi stence of a notch because it is a possible sign of sexua
abuse,® although it is not diagnostic of sexual abuse.
(VI:458, 464, 467). The pediatrician further opined the insertion of
an object into the vagina while mnmasturbating could alter the
hymenal ring of an individual. (VI :459-60). Finally, the
pedi atrician opined that individuals my be born with a notch on
the hynen. (VI:460-61).

The defense then called the conplainant's nother's | andl ord.
(VI:471). Approximately two nonths prior to Petitioner's rel ease

fromprison, the conplainant's nother told the |andlord that she

would not rest until “[Petitioner’s] ass was back in prison.”
(VI :474).
The defense the called Petitioner's brother. (VI:483).

Approximately six to eight weeks prior to Petitioner's rel ease
fromprison, the conplainant's nother said that she would do al

she could to put Petitioner back in prison. (VI:484-85).

8. The pediatrician indicated that a notch is consistent
with a finger penetrating the vagina of a child. (VI:470).
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Petitioner's brother acknow edged that Petitioner admtted to
dropping off a bicycle at his former wife's trailer the night of
the alleged incident. (VI:489). Petitioner told himthat he went
up to the door of the trailer, sawa girl, patted the girl on the
back, told the girl to go back to sleep, and left the trailer.
(VI : 491-92) .

The defense then called Petitioner’s sister inlaw (VI:496).
Sonetinme during the 1990's, the conplainant's nother said that
Petitioner would never get out of prison and that if he did get
out, she would do whatever it took to send Petitioner back to
prison. (VI:497).

The defense also called a teacher. (VI:504). The teacher had
w tnessed the conplainant masturbating in the classroom on
different occasions. (VI:505). The teacher indicated that it was
a common occurrence to see a child masturbate at school. (VI:506-
07).

The defense then call ed a gui dance counselor. (VI:508). The
conplainant's nother told the guidance counselor that she had
actually caught Petitioner nolesting the conplainant and, upon
bei ng noticed, Petitioner ran out of the wndow. (VI:509). The
conplainant, who was a little frightened, was present when the

accusation was made. (VI:509,513).
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Petitioner did not testify and the defense rested. (VI:516).
Petitioner renewed the notion for a judgnment of acquittal, which
was denied by the court. (VI:516-17). dosing argunents foll owed
and, after reviewng the videotaped interview again, the jury
returned a guilty verdict on both charges. (VI:625-26).

The prosecutor sought to sentence Petitioner as a prison
rel easee reoffender.® Petitioner argued that the Prison Rel easee
Reof f ender Act was unconstitutional on its face in that it failed
to provide any nmechanismto notify a defendant about any intention
to seek an enhanced sentence, and that it also placed the
sentencing discretion wwth the prosecutor rather than the judge.
(1'1:276-277; VI:629-30). The court denied Petitioner's notion and
Petitioner was sentenced to life inprisonnment on the capital sexual
battery charge and a concurrent 30 years inprisonnent on the
burgl ary charge. (VI:634-35). A few days later, after the
original sentencing, the court resentenced Petitioner to life

i mprisonment on the burglary charge. (VI:641).1°

9. The State served a Noti ce of [ Petitioner’s]
Qualifications as a Prison Releasee Reoffender and Required
Sentencing Term Pursuant to Florida Statute 8775.082. (1:185).

10. The court commented: "I regret having to bring you back
out for basically a technical resentencing on Count I1...1"'ve been
advi sed that Count 11, although styled as a first degree felony,
did not make it clear that, by law, Count Il burglary of a dwelling
wWith an assault or battery, is a first degree felony puni shabl e by
life. And because of the prison releasee reoffender sentencing,
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Petitioner appeal ed the judgnment and sentenced to the Second
District Court of Appeal. The appellate court affirnmed
Petitioner’s judgnent and sentence, but certified conflict with
respect to the issue relating to the constitutionality of the

Pri son Rel easee Reoffender Act. This review foll ows.

ISSUES PRESENTED

l. WHETHER THE PRI SON RELEASEE RECFFENDER ACT IS
UNCONSTI TUTI ONAL?

I'l. WHETHER THE COURT ERRED BY DENYI NG PETI TI ONER' S MOTI ON FOR
JUDGVENT OF ACQUI TTAL?

1. WHETHER THE COURT ABUSED | TS DI SCRETI ON BY ADM TTI NG
HEARSAY UNDER THE CHI LD VI CTI M EXCEPTI ON TO THE HEARSAY RULE?

V. WHETHER THE COURT ABUSED | TS DI SCRETION BY ADM TTI NG
HEARSAY UNDER THE EXCI TED UTTERANCE EXCEPTI ON TO THE HEARSAY RULE?

V. WHETHER THE COURT ERRED | N DENYI NG PETI TIONER S MOTI ON TO
SUPPRESS STATEMENTS, ADM SSI ONS, OR CONFESSI ONS?

VI. WHETHER THE COURT ERRED I N RESENTENCI NG PETI TI ONER ON

COUNT |17

that kind of charge also carries a |life sentence, as opposed to a
thirty year sentence." (VI:640).
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SUMMARY OF THE ARGUMENT

First, the Prison Rel easee Reoffender Act is unconstitutional
because it violates the separation of powers clause set forth in
the Florida constitution. Under the Prison Rel easee Reoffender
Act, the discretion as to whether to seek an enhanced sentence is
vested entirely in the hands of the state attorney, a nenber of the
executive branch of governnent. Once a defendant is declared to be
a prison rel easee reoffender, the court is required to sentence the
def endant to the specified maxi numsentence. In such a situation,
the court does not possess any sentencing discretion whatsoever.
Because sentencing is a function of the judicial branch of
governnent rather than the executive branch of governnent, the
Prison Rel easee Reoffender Act inpermssibly allows the executive
branch of government to i nvade the functions of the judicial branch
of governnent.

The Prison Rel easee Reoffender Act is also unconstitutional
because it violates due process. The Prison Rel easee Reoffender
Act does not contain any provision requiring the state attorney to
notify a defendant that an enhanced sentence is being sought.
Because the state attorney possesses discretion as to whether to
seek an enhanced sentence under the Prison Rel easee Reof f ender Act,

m ni mum due process requires a provision requiring the state
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attorney to sufficiently notify a defendant about the possibility
of an enhanced sentence, simlar to the notice provisions set forth
in the habitual offender statute. Since the Prison Rel easee
Reof f ender Act does not contain any such provisions, it violates
fundanent al due process.

Second, the <court erred by denying Petitioner’s Mtion for
Judgnent of Acquittal. The conplainant testified at trial that
Petitioner was not the man that had any sexual contact with her.
Furthernore, the alleged victimwas unable to identify Petitioner
as the perpetrator during a photo |lineup shortly after the all eged
incident. Mbreover, the description of the perpetrator given by
the conplainant did not nmatch the physical attributes of
Petitioner. Because of this, the State failed to prove the
identity of Petitioner as the perpetrator beyond a reasonable
doubt. And, because the only evidence indicating crimnal conduct
arose from prior inconsistent hearsay statenents of the all eged
victim Petitioner’s convictions cannot stand.

Third, the court abused its discretion by admtting hearsay
into evidence under the child victi mexception to the hearsay rule.
The court failed to make sufficient findings of fact. The court's
findi ngs of fact consisted of conclusory statenents in boiler plate

| anguage. In fact, some of the court's findings directly
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conflicted with the evidence adduced during the hearing.
Additionally, the hearsay evidence was cunul ative and created a
significant danger that the jury would place undue wei ght on the
credibility of the conpl ai nant because of the repetitive nature of
t he hearsay evidence.

Fourth, the court abused its discretion by admtting hearsay
i nto evidence under the excited utterance exception to the hearing
rul e. The evidence showed that the conplainant had tinme for
reflective thought prior to making the hearsay statenents. Such a
show ng renders the hearsay inadmssible, even though the
conpl ainant may still have been experiencing enotional stress from
the all eged event.

Fifth, the court erredinrefusing to suppress statenents nade
by Petitioner to two detectives during an interrogation. During a
lull in the interrogation, one of the detectives asked Petitioner
whet her he needed counseling. From Petitioner's perspective, a
deal was being offered. Gven the fact that the detective asked
the question about counseling for the sole purpose of engaging
Petitioner in conversation, any response nade by Petitioner was t he
product of quid pro quo conduct by the |aw enforcenent officers.
Addi tionally, evidence showed that Petitioner was intoxicated at

the tinme of the interrogation.
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Sixth, the court erred in resentencing Petitioner on Count I
of the Information. The court initially inposed a 30 year sentence
on Count Il. Afewdays |later, the court resentenced Petitioner to
l[ife inprisonment on Count II, even though the initial sentence
received by Petitioner was a | egal sentence. Since the court had
no authority to increase Petitioner’s original, |awful sentence,
the court erred by resentencing Petitioner on Count Il of the

| nformati on.
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ARGUMENT
I. THE PRISON RELEASEE REOFFENDER ACT IS UNCONSTITUTIONAL.

A. THE PRISON RELEASEE REOFFENDER ACT VIOLATES THE
SEPARATION OF POWERS CLAUSE OF THE FLORIDA CONSTITUTION.

Under Florida’ s Prison Releasee Reoffender Act, “[i]f the
state attorney determnes that a defendant is a prison rel easee
reoffender..., the state attorney may seek to have the court
sentence the defendant as a prison releasee reoffender.”
8775.082(8)(a)(2), Fla. Stat. (1997)(enphasis added). Once the
state attorney seeks to have the defendant sentenced as a prison
rel easee reoffender, the court is required to sentence the
def endant to the maxi numsentence under the |law, assum ng that the
defendant is not subject to Florida s habitual offender statutes.
See 8775.082(8)(a)(2)(a)-(d), Fla. Stat. (1997) and 8§8775.082(8)(d),
Fla. Stat. (1997).

Fol | owi ng passage of the Prison Rel easee Reoffender Act, an
i ssue arose as to whether the court had any sentencing discretion
with respect to a defendant who was determned to be a prison
rel easee reoffender. The Second District Court of Appeal held that
despite the express | anguage of the Prison Rel easee Reof f ender Act,
the court nevertheless retains some degree of discretion in
i nposi ng t he mandat ed sent ence under the Pri son Rel easee Reof f ender

Act. State v. Cotton, 728 So.2d 251 (Fla. 2d DCA 1998). However,
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the First and Third District Courts of Appeal reached contrary

conclusions. See MKnight v. State, 727 So.2d 314 (Fla. 3d DCA

1999) (upon proof that the defendant is a prison releasee
reof fender, court has no discretion to deviate fromthe mandat ed

sentence under the Prison Rel easee Reoffender Act) and Wods v.

State, 24 Fla. L. Wekly D831 (Fla. 1st DCA March 26, 1999) (once the
state attorney seeks to have a def endant sentenced under the Prison
Rel easee Reof fender Act, all sentencing discretionis renoved from
the court).

The correct conclusion is that the court does not possess any
discretion in inposing a sentence under the Prison Releasee
Reof fender Act. This conclusionis firmly supported by not only a
plain reading of the statute, but also by the legislative history
behind the Prison Rel easee Reoffender Act, both of which make it
clear that the court is required to inpose the mandatory term of
i npri sonnment once the defendant is classified as a prison rel easee
reof fender by the state attorney. MKnight, 727 So.2d at 315-16
(citations omtted); Wods, 24 Fla. L. Wekly at D832. The Second
District Court of Appeal’s holding to the contrary is sinply w ong.

This issue is inportant because in Florida, the powers of the
state governnment are strictly divided into three distinct branches:

the executive branch, the l|egislative branch, and the judicial
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branch. Art. |, 83, Fla. Const. See Wods, 24 Fla. L. Wekly at

D832 (“Florida’s Constitution absolutely requires a ‘strict’
separation of powers...”). Unless expressly authorized, one branch
of state government may not exercise powers belonging to another
branch of state governnment. Art. |, 83, Fla. Const. Sentencing is
a function of the judicial branch of governnent, not the executive

branch of government. See Thomas v. State, 612 So.2d 684 (Fla. 5"

DCA 1993) and State v. Rone, 696 So.2d 976 (La. 1997).

Al t hough none of the appell ate courts have decl ared the Prison
Rel easee Reoffender Act unconstitutional under the separation of
powers clause of the Florida constitution, at |east one appellate
court has expressed sone degree of disconfort in its holding that
the Prison Rel easee Reoffender Act does not violate Florida s
separation of powers clause. The appellate court in Wods wote:
“Whil e we are reasonably confident that we have reached
t he correct conclusion, we confess that we find somewhat
troubling | anguage in prior Florida decisions suggesting
that depriving the courts of all discretion in sentencing
m ght violate the separation of powers clause.” |d. at

D832 (citations omtted).
Thus, even though the appellate court in Wods upheld the
constitutionality of the Prison Releasee Reoffender Act wth
respect to the separation of powers argunent, it neverthel ess

certified a question of whether the Prison Rel easee Reof fender Act

violates the separation of powers <clause of the Florida
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constitution.

Judge Shar p espouses the best argunent to date that the Prison
Rel easee Reof fender Act violates the separation of powers cl ause
of the Florida constitution. |In his dissenting opinion inLookadoo
v. State, 24 Fla. L. Weekly D1804 (Fla. 5" DCA July 30, 1999),
Judge Sharp begins his analysis by noting that the Prison Rel easee
Reof f ender Act places sentencing discretion entirely in the hands
of the state attorney, a nenber of the executive branch of
governnment. 1d. at D1804. As Judge Sharp notes, “The judicia
branch is shut out of the process entirely.” 1d. |In nmaking these
observations, Judge Sharp expressly disagrees with the Second
District Court of Appeal’s holding in Cotton, which held that the
court retains sone discretion in inposing a sentence under the
Pri son Rel easee Reoffender Act. 1d.

Judge Sharp also correctly observes that sentencing is
“traditionally a function of the judiciary.” Id. (citations
omtted). Because the Prison Rel easee Reoffender Act renoves al
sentencing discretion from the court, it violates Florida s
separation of powers clause. [d. Indeed, Judge Sharp’ s di ssenting
opinion cites a variety of cases in other jurisdictions wherein
statutes have been declared unconstitutional “when the judiciary

| oses its independence in the sentencing process.” 1d. (citations

29



omtted). Quoting Justice Schauer, Judge Sharp agrees that:
“Constitutional jurisdiction of the court to act cannot
be turned on and off at the whinmsy of either the district
attorney or the Legislature. The power to act under our
system of governnent neans the power of an independent
court to exercise its judicial discretion, not to
servilely wait on the pleasure of the executive.” |d.
(citation omtted).
Noting that the express |anguage set forth in the Prison Rel easee
Reof f ender Act “makes quite clear that the discretion to seek the
mandatory sentence is to be exercised primarily by the prosecutor,”
Judge Sharp concludes that the Prison Rel easee Reoffender Act
violates the separation of powers clause of the Florida
constitution. 1d. at D1804- D1805.
| ndeed, the enactnent of the Prison Rel easee Reoffender Act is
part of a growing trend to decrease, and ultimately elimnate, the
court’s discretion in inposing a sentence upon a defendant. For
exanple, Florida s habitual felony offender statute requires the
i nposition of certain m nimum mandatory sentences for defendants
who qualify as habitual offenders. See 8775.084, Fla. Stat.
(1997). And, several years ago, the adoption and revision of the
sentenci ng guidelines require the inposition of a certain range of
i nprisonment upon a defendant. See 8921.0016, Fla. Stat. (1997).

Al t hough supporters of the Prison Rel easee Reoffender Act

often cite the habitual of fender | aws and t he sent enci ng gui del i nes
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in support of their argunent that the Prison Rel easee Reoffender
Act does not violate the separation of powers clause under the
Florida constitution, thereis an inportant distinction between the
two groups of | aws. Under the habitual offender statute, the court
retains discretion not to inpose the nmandated sentence upon a
defendant who is determned to be a habitual offender “[i]f the
court finds that it is not necessary for the protection of the
public to sentence the defendant as a habitual...offender...”
8775.084(3)(a)(6), Fla. Stat. (1997). And, under the sentencing
guidelines, the court retains discretion to deviate from the
recommended sentence either upward or downward by 25%
8921.0016(1)(b), Fla. Stat. (1997). In fact, the court may devi ate
beyond the 25%Ilimtation upon the finding of certain mtigating or
aggravating factors. 8921.0016(2), Fla. Stat. (1997). The Prison
Rel easee Reoffender Act, on the other hand, does not allow the
court to exercise any sentencing di scretion whatsoever. Unlike the
habi tual of fender | aw and t he sentenci ng gui delines, the court has
no authority to depart fromthe nmandat ed sentence under the Prison
Rel easee Reof fender Act once the state attorney utilizes his or her
di scretion to have the defendant declared to be a prison rel easee
r eof f ender.

It is clear that the prison rel easee reoffender statute all ows
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t he executive branch of governnent to encroach upon the judicial
branch of governnent. Under the Prison Rel easee Reoffender Act,
the state attorney, a nenber of the executive branch of governnent,
has the sole discretion to decide whether a defendant should be
decl ared a prison rel easee reoffender. |If the decision is made in
the affirmative, the court nust inpose the nmandated sentence

Accordingly, a defendant’s sentence is determ ned at the nonent the

state attorney decides to declare a defendant to be a prison

rel easee reoffender. In such a situation, it is the state

attorney, and not the court, who determines the defendant’s
sentence. Because the court has no sentencing di scretion what soever
under the Prison Releasee Reoffender Act, the court is nerely
acting upon the whimof the state attorney, a practice which, as
Judge Shar p concl udes, inperm ssibly i nvades the judicial branch of
gover nment . Accordingly, this Court should declare the Prison
Rel easee Reoffender  Act unconsti tuti onal and remand for
resent enci ng.

B. THE PRISON RELEASEE REOFFENDER ACT VIOLATES DUE
PROCESS.

Under the Prison Rel easee Reoffender Act, a defendant who
reoffends within three years after being released fromprison is
subject to a maxi mum mandatory penalty. 8775.082(8), Fla. Stat.

(1997). As previously observed, the state attorney has the

32



discretion to have the defendant sentenced under the Prison
Rel easee Reoffender Act. This is apparent froma plain reading of
the statute. However, unlike the habitual offender statute, the
Prison Rel easee Reoffender Act does not contain any provisions
requiring the state attorney to notify the defendant that an
enhanced sentence under the Prison Rel easee Reof fender Act is being
sought. See 8775.084(3)(a)(2), Fla. Stat. (1997).

Wen the state attorney has discretion to i npose an enhanced
sentence, principles of due process require that the statute
contain a provision requiring the state attorney to sufficiently
notify the defendant that an enhanced sentence is being sought.

See Rhodes v. State, 704 So.2d 1080 (Fla. 1st DCA 1998)(notice

provisions relating to habitual of f ender statute involve

fundanent al due process); Bogush v. State, 597 So.2d 420 (Fla. 2d

DCA 1992) (notice provisions relating to habitual offender statute

i nvol ve due process), reversed on other grounds, 626 So.2d 189

(Fla. 1993); and State v. Haddix, 668 So.2d 1064 (Fla. 4th DCA

1996) (di scretionary nature of habitual offender statute dictates
need for notice).

The Prison Rel easee Reoffender Act does not contain any
mandat ory noti ce provi sions what soever, even though the statute is

di scretionary in nature. Accordingly, it is entirely possible for
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a defendant to appear at sentencing and learn for the first tine
that the state attorney is attenpting to inpose an enhanced
sentence under the Prison Releasee Reoffender Act. Such a
situation would clearly violate even the nbst conservative notions
of due process. In light of the discretionary nature of the Prison
Rel easee Reof fender Act, and as evidenced by the precedi ng cases
addressing the requirenents of sufficient mandatory notice
provisions in favor of defendants subject to enhanced sentences,
m ni mum due process mandates a notice provision simlar to that set
forth in the habitual offender statute. Because the Prison
Rel easee Reoffender Act contains no provision requiring the state
attorney to notify the defendant that an enhanced sentence i s being
sought, it does not neet mninum due process standards and,
accordingly, is unconstitutional. Therefore, this Court should
declare the Prison Rel easee Reoffender Act unconstitutional and
remand for resentencing.

IT. THE COURT ERRED BY DENYING PETITIONER’S MOTION FOR
JUDGMENT OF ACQUITTAL.

A. THE STATE FAILED TO PROVE THE IDENTITY OF THE ACCUSED
AS THE PERPETRATOR.

It is well established that the identity of the accused as the
perpetrator nmust be proved beyond a reasonable doubt. In|.F. T. v.

State, 629 So.2d 179 (Fla. 2d DCA 1993), a defendant was charged
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with burglary and theft. The evidence at trial showed that a
W tness observed two individuals near a recreation center at
approxi mately 4:00am The police arrived but, after not seeing
anyone, left the area. The individuals returned and the w tness
called the police again. When the police returned, they noticed
t hat soneone had apparently been inside the building. At trial,
the witness testified that he did not see any of the perpetrators
i nside the courtroom The appellate court found that the state
failed to prove identity beyond a reasonabl e doubt and reversed t he
def endant's convi cti ons.

In Ponsell v. State, 393 So.2d 635 (Fla. 4th DCA 1981), the

def endant was charged with burglary. The evidence at trial showed
that police officers responded to an alarmcall at a business at
approxi mately 3:30am One of the police officers observed an
individual running into a wooded area. Eventual ly, a police
officer entered the wooded area with a police dog. The police
officer |l ocated a young male who fled fromthe police. However, a
short tinme later, the police | ocated an unoccupi ed vehicle. Wile
st aki ng out the vehicle, the police observed a young mal e approach
the vehicle. The individual was arrested and charged with the
crime.

At trial, though, one of the police officers testified that
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t he defendant was not the person she initially saw run into the
woods. Al though the other police officer testified that the
defendant was the individual arrested that night, the police
of ficer could not testify that the defendant was t he sane person he
encountered in the woods because he had never seen that person's
face. The trial court denied the defendant's notion for judgnment
of acquittal on grounds of identity but the appellate court
reversed, reasoning that a fundanental principle of crimnal lawis
that the identity of the perpetrator nust be proved beyond a
reasonabl e doubt .

In State v. Green, 667 So.2d 756 (Fla. 1995), the defendant

was charged with sexual battery and | ewd and | ascivi ous conduct.
Al though the child identified the defendant as the perpetrator via
hearsay statenments to others, at trial the child testified that the
def endant was not the perpetrator. According to a pediatrician, an
exam nation of the «child s vagina indicated evidence of
penetration. The trial court denied the defendant's notion for
judgnent of acquittal on the identity issue but this Court
reversed, reasoning that the child' s inconsistent statenents were
insufficient to support a conviction.

Finally, in Oven v. State, 432 So. 2d 579 (Fla. 2d DCA 1983),

a case simlar to the facts of the instant case, the defendant was
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charged wth burglary and sexual battery. The evidence showed t hat
when the alleged victimreturned to her house, she went to bed and
fell asleep in her bedroom Later, a nman appeared in the alleged
victims bedroom The man di srobed and attenpted to have sexual
intercourse with the alleged victim Eventual |y, the alleged
victim escaped outside and went to a neighbor’s house. Wen the
alleged victim arrived at her neighbor’s house, the neighbor
instructed her son and his friend to check out the alleged victim s
house. When the neighbor’s son and friend arrived at the all eged
victims house approximately a mnute later, they observed an
i ndi vidual run out fromthe garage area, flee through a vacant |ot,
enter a car, and drive off. Based upon descriptions given by the
nei ghbor’s son and his friend, the defendant was arrested and
charged with the crim nal offenses.

The trial court denied the defendant’s notion for a judgnent
of acquittal relating to the identity of the accused as the
perpetrator at the conclusion of the state’'s case. The appellate
court initially observed that the state’'s case rested upon
circunstantial evidence. The appellate court cited well
established principles of law which hold that cases involving
circunstantial evidence of identity “nmust be of a concl usive nature

and tendency, leading on the whole to a reasonable and nora
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certainty that the accused and no one else commtted the offense

charged.” 1d. at 581 (enphasis preserved). As the appellate court
al so observed, “[i]t is not sufficient that the facts create a
strong probability of, and be consistent with, guilt. They nust
elimnate all reasonable hypotheses of innocence.” Id. The
appel l ate court reversed the defendant’ s convictions, finding that
t he evidence was i nsufficient to exclude a reasonabl e hypot hesi s of
i nnocence, and that the state did not prove beyond a reasonable
doubt the identity of the accused as the perpetrator of the charged
of f ense. The appellate court reasoned that the defendant could
have been a nere prow er.

In the case at bar, the conplainant testified at trial that
Petitioner was not the man who did any sexual acts on her. (!
fact, the conplainant testified that she was sure that Petitioner
was not the perpetrator. The conplainant's testinony is supported
by ot her evidence, including evidence indicating that the man had
gray hair, not blonde or brown hair |like Petitioner had. Also, the
man was descri bed as being very tall, unlike Petitioner. Lastly,
t he evi dence showed that there was a man with gray hair who |ived
nearby. According to the conplainant, she had seen this man over
at the trailer before. Wen this evidence is considered in |ight

of the fact that there was a security problemw th the front door
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to the trailer, it is clear that the State failed to prove
Petitioner as the perpetrator beyond a reasonabl e doubt.

The State failed to exclude a reasonable hypothesis of
i nnocence that Petitioner arrived after soneone el se had commtted
an of fense against the alleged victim The record is replete with
evidence to support Petitioner’s assertion of a reasonable
hypot hesi s of innocence. First, the door to the trailer was
al ready open when Petitioner arrived. Second, Petitioner saw the
all eged victim was distraught and crying. Third, the alleged
victimtestified that Petitioner was not the perpetrator. Fourth,
the description of the perpetrator as given by the alleged victim
did not match the description of Petitioner. And, fifth, an
i ndi vi dual who generally matched t he description of the perpetrator
lived down the road. The foregoing evidence does not exclude
Petitioner’s reasonabl e hypot hesis of innocence and, accordingly,
does not, and cannot, establish that Petitioner was the perpetrator
beyond and to the exclusion of a reasonabl e doubt.

This case undoubtably squarely tests our confidence in the

crimnal justice system In the case sub judice, the alleged

victim testified in open court that Petitioner was not the
i ndi vi dual who nol ested her which, of course, was consistent with

her inability to identify Petitioner as the perpetrator during a
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photo lineup shortly after the alleged incident. Yet, the trial
and appellate courts have wupheld Petitioner’s convictions,
presumabl y based upon Petitioner’s alleged statenents given to the
detectives during the interrogation. However, during the
interrogation, Petitioner denied engaging in any sexual conduct.
Petitioner also denied any wongdoing. In the end, this Court has
to ask itself whether, given the conplainant’s clear testinony that
Petitioner was not the man who nolested her, it has sufficient
confidence to uphold Petitioner’s convictions. Petitioner submts
that the conpl ainant’s testinony indicating that Petitioner was not
the perpetrator significantly erodes the confidence of Petitioner’s
convictions. Accordingly, this Court should reverse Petitioner’s
convi cti ons.

B. THE ONLY EVIDENCE OF CRIMINAL CONDUCT AROSE FROM
INCONSISTENT HEARSAY STATEMENTS.

In G een, a case referred to above, this Court held that prior
i nconsi stent statenents of an alleged victim of child abuse are
insufficient, in and of thenselves, to sustain a conviction. In
the instant case, the only evidence of crimnal conduct (i.e.
sexual battery and burglary) arose from the conplainant's prior
i nconsi stent statenents. At trial, the conplainant initially
testified that she renmenbered a man coming into her bedroom but

not hi ng el se. It was only after further questioning and the
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pl ayi ng of the videotaped interviewthat the conplai nant made nore
detail ed accusations which, of course, contradicted her earlier
testinmony. Considering the fact that Petitioner did not admt or
confess to any crines whatsoever, the only evidence of crimna
conduct cane fromthe conplainant's prior inconsistent statenents.
This is especially true given the fact that the nedical evidence
was in dispute. Consistent with the holding and rationale in
Green, this Court should find that there was i nsufficient evidence
to uphold Petitioner's conviction and reverse.

III. THE COURT ABUSED ITS DISCRETION BY ADMITTING HEARSAY
UNDER THE CHILD VICTIM EXCEPTION TO THE HEARSAY RULE.

A. THE COURT MADE INSUFFICIENT FINDINGS OF FACT.

Florida Statute 890.803(23) creates a hearsay exception
relating to statenents made by child victins involving certain
sexual abuse offenses. Before such hearsay is adm ssible, the
trial court is required to make specific findings of fact in
support of its ruling. 890.803(23)(c), Fla. Stat. (1997). Absent
sufficient findings of fact, the hearsay statenents are not
adm ssi bl e.

In Garcia v. State, 659 So.2d 388 (Fla. 1995), the state

charged the defendant with | ewd and | asci vi ous conduct. The state
sought to i ntroduce hearsay testinony froma certified facilitative

listener, the child's aunt, the child' s teacher, and a child team
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i nvestigator.! The trial court found the statenents to be
adm ssi bl e and made summary findings relating to: the child' s age;
the child s nmental status; the child s credibility; the | ength of
time over which the child gave the statenents; vagueness and
consi stency of the child's statenents; | ack of outside influence on
the child; and |l ack of cumul ati veness.

This Court reversed, reasoning that the trial court's findings
of fact were insufficient. This Court observed that the tria
court is required to set forth specific reasons in the record in
support of its ruling. Boiler plate findings that nerely track the
| anguage of the statute, and findings that are ot herw se concl usory
in nature, are insufficient. Id. at 391-92 (citing FEeller v.

State, 637 So.2d 911 (Fla. 1994) and Diaz v. State, 618 So.2d 346

(Fla. 2d DCA 1992)). This Court placed great enphasis on the
specific nature of the findings of fact since the child victim
hear say exception is necessarily intertwned with concerns relating
to a crimnal defendant's constitutional right to confrontation.

Id. at 392 (citing Hopkins v. State, 632 So.2d 1372 (Fla. 1994)).

Accordingly, in making findings of fact under the hearsay

exception, a trial court nust specifically address why the tine,

11. The interview between the child and the child team
i nvestigator was vi deot aped.

42



content, and circunstance of each individual statenent provides
sufficient safeguards of reliability. Id. at 392 (enphasi s added).
This is especially true in situations where the trial testinony of
a child contradicts the child s hearsay statenents. Such
contradi ctions cannot sinply be ignored as a jury issue. Thi s
Court wrote:
"We pause at this juncture to enphasize that our
observations regarding the inconsistencies between the
hearsay statenments and the child's trial testinony, as
wel | as between sone of the statenents thensel ves, shoul d
not be construed as comments on the child' s credibility.
I nstead, our analysis was intended to underscore the
prej udi ce which may befall a defendant, accused of one of
the nost heinous and w dely condemmed crines known to
society, when a trial court allows <child hearsay
statenents i nto evidence w t hout foll owi ng the stringent,
constitutionally-mandated requirenents of 890.803(23)..."
Id. at 393.
In the end analysis, this Court found that in light of the
insufficient findings of fact, the trial <court abused its
di scretion by admtting the hearsay evidence at trial. 1t reversed
and remanded.

Q her appellate courts have reached simlar results. I n

Kertell v. State, 649 So.2d 892 (Fla. 2d DCA 1995), the defendant

was charged with capital sexual battery. The state sought to
i ntroduce hearsay statenents of the child. A hearing was held and
the trial court found the statenents adm ssi bl e, reasoning that the

child gave candid statenments which contained a graphic nature of
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the allegations. The appellate court held that the trial court
made only summary findings which were insufficient to justify the
adm ssion of the hearsay evidence. The appellate court reversed
and renmanded.

In Barton v. State, 704 So.2d 569 (Fla. 1st DCA 1997), the

def endant was charged with capital sexual battery. The state
sought to introduce child hearsay statenments from the child's
stepnot her, a nurse, and a police officer. The trial court allowed
the evidence in at trial, which also included testinony from a
nurse that the child had scarring of the hynen, an indicator of
penetration. The appellate court ruled that the trial court abused
its discretioninadmtting the child hearsay into evidence because
the trial court nmerely tracked the | anguage set forth in the child
hear say exception. The appellate court reversed and renmanded.

Lastly, in Mathis v. State, 682 So.2d 175 (Fla. 1st DCA 1996),

t he def endant was charged with sexual battery. The state sought to
i ntroduce child hearsay statenments made to a police officer. The
trial court noted:

"I think the child -- well, obviously, the child has, in
fact, testified in the case. The court does find the
child can be |ed. On the other hand, the details
supplied by [the police officer] as to the directions to
the airport, the specific detail as to rough, snooth,

then rough, the overall description provide enough
indicia of reliability that the statenment should be
admtted. | think the relationship of the child to the
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of fender is such that the child obviously knows him |

mean, he's -- | don't think that's really in doubt at
all. 1 think the big question for the jury, of course,
is going to be the -- whether this-- whether this actual
[sic] took place of sexual m sbehavior. I think
everything el se, though, is pretty clear, is going to
rel ate. The <child's testinony clearly, sonmewhat
hesitantly. | think the child is able to relate. I

think that the hearsay testinony provided is proper in
this case because | don't think the child' s testinony in
and of itself is -- it's weak, in that | think she does
have a hard tine understanding things. She had a
difficult time understanding before and after. But |
think that her taking [the police officer] around was
reliable testinony. | think [the police officer] has
denonstrat ed, through his training, experience, that he's
dealt with cases and understands that you do |l et themdo
the tal king and that you don't try to put words in their
nmouth." |d. at 177.
The appellate court reiterated the requirenent that findings of
fact cannot be founded upon nere boiler plate |anguage. In
analyzing the trial court's findings of fact, the appellate court
found that they were insufficient. The appellate court reversed
and remanded.

Consistent with the foregoing cases, the court's findings in
the case at bar are insufficient. It is clear that the court's
findings of fact consist of boiler plate | anguage in a summary and
concl usive fashion. The court gives very little, if any, reasons
why there were sufficient safeguards of reliability; why the

sources were reliable; why the court had no concerns about the

mental maturity of the conplainant; how and why the child could
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di stingui sh between fantasy and reality; the facts supporting the
court's conclusion that the conplainant was still enotionally
af fected when she nmade the statenments; why the statenents were not
vague and contradictory?!?; why there was no i nproper influence; and
the facts supporting the court's conclusion that the conpl ai nant
enj oyed a normal rel ationshi p between her nother and brother.!® In
sum the court's findings were insufficient. Accordingly, the
court abused its discretion by admtting the hearsay testinony.
Clearly, the error in admtting the hearsay testinony was not
harm ess. Wen the record is viewed wi thout the adm ssion of the
prejudicial hearsay statenents, there is no substantial conpetent
evi dence agai nst Petitioner. This is true because not only did the
all eged victimnot identify Petitioner as the perpetrator, but the
alleged victimaffirmatively testified that Petitioner was not the
man who nol ested her. Furthernore, the nedical evidence was in
di spute and there were clear notives on the part of the alleged
victims nother to fabricate the incident. | ndeed, nost of the

trial could be considered a credibility contest. Unfortunately,

12. This was certainly not the case at trial wherein the
conplainant's initial testinmony conflicted with the hearsay
evi dence.

13. This finding of fact s questionable since the
conplainant did not first seek out her nother and, additionally,
had i ndi cated she experienced bad touches from her brother.
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the adm ssion of the prejudicial hearsay statenents tilted the
contest against Petitioner to the extent that but for the adm ssion
of the alleged victim s hearsay statenents, it cannot reasonably be
said that the verdict was not affected by the evidence.
B. THE HEARSAY STATEMENTS WERE CUMULATIVE.
Hearsay evidence admtted under the child victim hearsay

exception is subject to a cunulative analysis. |In Pardo v. State,

596 So.2d 665 (Fla. 1992), the defendant was charged with nmultiple
counts of capital sexual battery. The state sought to introduce
hearsay statenments fromnine individuals. This Court noted that
Florida Statute 890.403 nust be considered when admtting the
hearsay evidence. This Court wote:

"When the wtness has nerely testified on direct
exam nation, w thout any i npeachnment, proof of consi stent
statenments i s unnecessary and val ueless. The witness is
not helped by it; for, even if it is an inprobable or
untrustworthy story, it is not made nore probabl e or nore
trustworthy by any nunber of repetitions of it..." I|d.
at 668 (enphasis preserved).

This Court further wote:

"The salutary nature and the necessity of such arule are
clearly apparent upon reflection in cases l|like the
present, for without that rule a witness's testinony
coul d be blown up out of proportionto its true probative
force by telling the sanme story out of court before a
aroup of reputable citizens, who would then parade onto
t he wi tness stand and repeat the statenent tinme and again
until the jury mght easily forget that the truth of the
st at ement _was not backed by those citizens but was solely
founded upon the inteqgrity of the said wtness. Thi s
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danger woul d seemto us to be especially true in crimnal
cases like the present where the prosecutrix is a m nor
whose previous out-of-court statenent is repeated before
the jury by adult | aw enforcenent officers.” [|d. at 668
(enphasi s preserved).
Accordingly, this Court held that a trial court is required to
consi der the danger of admtting such cunul ati ve evidence at trial
pursuant to Florida Statute 8§90. 403.

The court in the instant case abused its discretion in
admtting the hearsay statenents of the conplainant's brother and
the deputy sheriff. Prior to this evidence being admtted, the
court allowed the prosecutor to play the videotaped interview
between the conplainant and the child team investigator. The
vi deot ape was rel atively | engthy and covered nearly all aspects of
the all eged incident.

Because of the detail ed nature of the videotape, the testinony
of the conplainant's brother and the deputy sheriff added little,
if any, probative value to the conplainant's testinony. |ndeed,
t he genui ne sol e purpose in having the conplainant's brother and
t he deputy sheriff testify as to the hearsay statenents made by t he

conplainant was to bolster the credibility of the conplainant,

concerns which were specifically addressed in Pardo.?* Due to the

14. This is sonmewhat related to the adage that a lie, if
repeat ed enough, becones the truth.
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cunmul ative nature of the hearsay testinony, there was a significant
danger of the jury placing undue weight on the conplainant's
accusations not because of her testinony, but because the
conpl ai nant' s hearsay statenents were repeatedly paraded back and
forth in front of the jury. Since the court did not properly
consider the cunulative nature of the hearsay testinony of the
conpl ainant's brother and the deputy sheriff, the court abused its
di scretion in allow ng the hearsay statenents into evidence. This
Court should reverse and renmand.

IV. THE COURT ABUSED ITS DISCRETION BY ADMITTING HEARSAY UNDER
THE EXCITED UTTERANCE EXCEPTION TO THE HEARSAY RULE.

An excited utterance is an exception to the hearsay rule
890.803(2), Fla. Stat. (1997). Statenents are adm ssi bl e under the
excited utterance exception when three conditions are nmet. First,
the event nust be startling enough to cause nervous excitenent.
Second, the statenent nust be nade before there was tine for
refl ection. And, third, the statenment nust be nade while the
person making the statenment was still under the stress of the

excitenment of the startling event. Charlot v. State, 679 So.2d

844, 845 (Fla. 4th DCA 1996)(citations omtted). If one of the
conditions is absent, the statenent is not adm ssible, even if the
person making the statenent is still in an excited state. 1d.

In Charlot, the defendant was charged with arnmed trespass,
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arnmed fal se i nprisonnent, and aggravated battery. The state sought
to introduce hearsay evidence related by the alleged victimto a
police officer who responded to the scene of the incident. The
police officer testified that the alleged victimwas in a state of
panic. The alleged victimshowed the officer around the apartnent
and, while doing this, told the police officer what had transpired.
The appellate court ruled that the trial court erred in admtting
t he hearsay evi dence because there was no showi ng that the all eged
victimdid not have tine for reflective thought.

In Burgess v. State, 644 So.2d 589 (Fla. 4th DCA 1994), the

def endant was charged with sexual battery. The state sought to
i ntroduce hearsay evidence from a vice principal, teacher, and
police officer which was given approximtely 45 mnutes after the
all eged incident. The appellate court ruled that the trial court
erred in admtting the hearsay statenents into evidence, reasoning
that the hearsay statenents were not admssible as excited
utterances because the evidence showed that the all eged victimhad
time for reflective thought. The appellate court reversed and
remanded.

The case sub judice requires a simlar finding. The evidence
showed that the conplainant first approached her brother and then

her nother. Because it is unclear how nuch tine passed, it cannot
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be said, or otherw se established, that the conplainant did not
have time for reflective thought. Furthernore, additional tine
passed before the deputy sheriff arrived at the scene. Since the
conplainant did not have a telephone in the trailer, the
conpl ai nant and her nother had to walk to a pay phone and wait for
t he deputy sheriff to arrive. When the deputy sheriff arrived, the
parties were eventually separated to be interviewed. Again, this
shows that the conplainant had tinme for reflective thought. This
is especially true since the conplainant's nother adm tted that her
daughter may have overheard her tell the deputy sheriff that she
suspected Petitioner as being the man who entered the trailer.
Furthernore, the evidence indicates that the deputy sheriff went
inside the trailer wiwth the conplainant to | ook around and to have
t he conpl ai nant expl ai n what happened.!® This is simlar to the
situation in Charlot. Consequently, the conplainant had tine for
reflective thought. The fact that she was still experiencing
stress from the alleged incident does not trunp the reflective
t hought requirenent.

The error was not harniess. A significant portion of the

damagi ng testinony against Petitioner arose from the hearsay

15. There is also evidence toindicate that the conplainant's
nmother did this prior to contacting the deputy sheriff.

51



exceptions relating to child victins and excited utterances. |If
the evidence had not been admtted, the only evidence would have
involved the alleged victinmis testinony, which indicated that
Petitioner was not the perpetrator, and which also invol ved vague
and, in sonme instances, contradictory statenents. Clearly, the
evidence admtted under the excited utterance exception to the
hearsay rule affected the verdict. Since it cannot reasonably be
said that the evidence did not affect the verdict, the error was
not harm ess. Accordingly, this Court should reverse and renmand.

V. THE COURT ERRED IN DENYING PETITIONER’S MOTION TO SUPPRESS
STATEMENTS, ADMISSIONS, OR CONFESSIONS.

Conf essi ons or adm ssions arising out of statenents nade by a
|aw enforcenment officer suggesting leniency are subject to
suppression if the |law enforcenent officer's statenents establish
a quid pro quo bargain for a confession or an adm ssion. Lages V.
State, 640 So.2d 151 (Fla. 2d DCA 1994). 1In the case at bar, it is
undi sputed that one of the detectives asked Petitioner whether he
needed counseling. Fromthe perspective of Petitioner, a deal was
being offered. This is not an unreasonabl e perspective since the
evi dence showed that the reason behind asking such a question was

to get a defendant to continue talking.'® It is a ploy which, at

16. According to the detectives, they had no authority,
desire, or intention of offering any type of counseling to
Petitioner. Not ably, the question concerning the need for
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the very least, created the inpression in Petitioner's mnd that
the detectives were offering sonethingin exchange for an adm ssi on
or confession. Accordingly, the court should have suppressed the
statenents Petitioner made to the detectives. This Court should
reverse and renmand.

VI. THE COURT ERRED IN RESENTENCING APPELLANT ON COUNT II.

Al t hough a court can correct an illegal sentence at anytine,
there is no authority to increase a sentence previously inposed.
Fla. R Cim P. 3.800. The court initially sentenced Petitioner
to 30 years inprisonnment on Count Il. This was a | egal sentence,

since it fell within the acceptable range of inprisonnent for a

first degree felony. However, a few days later, the court
resentenced Petitioner to life inprisonnment on Count IIl, despite
the fact that the original sentence i nposed on Count Il was a | egal

sent ence. The court had no authority to increase Petitioner’s
sentence on Count Il and, accordingly, this Court should remand for
resent enci ng.

CONCLUSION

For the foregoing reasons, this Court should reverse

Petitioner's convictions or, barring that, this Court should

counseling was asked during a quell in the interrogation for the
specific purpose of attenpting to get additional statenents from
Petitioner.
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reverse and remand for a newtrial or resentencing, as appropriate.
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