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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellee in the District
Court of Appeal (DCA) and the prosecuting authority in the trial
court, will be referenced in this brief as Respondent, the
prosecution, or the State. Petitioner, Paul Fox, the Appellant in
the DCA and the defendant in the trial court, wll be referenced
inthis brief as Petitioner or by proper nane.

The record on appeal consists of the record on appeal (R), the
transcri pt on Appeal (T), Transcript of proceedings - one vol une
(1), and the Suppl enental Record on Appeal (S), which will be
referenced according to the respective nunber designated in the
I ndex to the Record on Appeal, followed by any appropriate page
nunber. "IB" will designate Petitioner's Initial Brief, followed
by any appropriate page nunber.

Al l enphasis through bold lettering is supplied unless the

contrary is indicated.

CERTI FI CATE OF FONT AND TYPE Sl ZE

Counsel certifies that this brief was typed using Courier New

12.



STATEMENT OF THE CASE AND FACTS

This case is here for discretionary review on the authority of

Robi nson v. State, No. 98-3576 (Fla. 1st DCA 17 August 1999),

whi ch has been briefed and i s now pendi ng revi ew here under case
nunber 96,481. The district court, as in Robinson, certified

conflict with Thonpson v. State, 708 So.2d 315 (Fla. 2d DCA)

review granted, 717 So.2d 538 (Fla. 1998). In actual fact, as

wi |l be devel oped in the argunent section, this case and Robi nson
differ in significant detail from Thonpson in determ ning whet her
Robi nson and Fox are within a wi ndow period in which they may
chal I enge chapter 95-182 as violative of the single subject
provision of the Florida Constitution. Thus, Thonpson is not
necessarily dispositive.

The full text of the district court decision on which
di scretionary review has been sought is as foll ows.
PER CURI AM

We affirmon the authority of Robinson v. State, No. 98-3576
(Fla. 1st DCA Aug. 17, 1990), and certify conflict with Thonpson

v. State, 708 So.2d 315 (Fla. 2d DCA), review granted, 717 So.2d
538 (Fla. 1998).

As is readily apparent fromthe text of the decision quoted
above, the only issue cognizable for discretionary reviewis the
common, controlling issue of Robinson and Thonpson: did the
| egi sl ature violate the single subject provision in enacting
chapter 95-182, Laws of Florida, which contains the original Cort
Act, or, as the state presents the issue, did the |egislature
vi ol ate the single subject provision in enacting chapter 96-388,
Laws of Florida? The state argues in the argunent section that

-2-



this Court should not address petitioner’s second claimthat the
trial court should have given a special jury instruction because
it was not addressed by the district court below If this claim
is not addressed, much of petitioner’s statenent of the case and
facts may be di sregarded.

| f the Court does decide to entertain the per curiamaffirmed
i ssue not addressed below, the state supplenents with the
foll ow ng rel evant facts.

On June 16, 1998 a jury found Petitioner guilty of aggravated
battery and possession of a weapon by a State prisoner. [R 1-2,
49]. These offenses occurred on May 15, 1997, while Petitioner
was serving a prison sentence on another conviction.

Petitioner’s sentencing took place on Cctober 13, 1998.
During the sentencing hearing, the State produced the
Petitioner’s prior record showing that at the time of the current
of fense he was in prison serving sentences for four habitual
O fender sentences for Aggravated Battery on a Law Enforcenent
Oficer with a Deadly Weapon; and three counts of Witten threats
to Kill or do Bodily Injury. Petitioner was sentenced as a
violent career crimnal pursuant to 775.084(4) Fla. Stat. (Supp.
1996). [R 102].

In the court below, Petitioner argued that his sentence as a
violent career crimnal was invalid because Chapter 95-182, Laws
of Florida (Gort Act) violated the single subject rule.
Petitioner, in support of his argunent, cited the holding in

Thonpson v. State, 708 So.2d 315 (Fla. 2d DCA 1998), which held




Chapter 95-182 violated the single subject rule. The State
countered that Thonpson did not violate the single subject rule
and, even if it did, the defect had been cured by Chapter 96-388,
whi ch reenacted and amended section 775.084, Florida Statutes
(Supp. 1996), effective on October 1, 1996, seven nonths prior to
Petitioner’s offense.

In the court below Petitioner also challenged the trial
court’s denial of his request for a jury instruction on the
justifiable use of non deadly force.

The First District Court affirmed Petitioner’s judgnment and
sentence and certified conflict with Thonpson.

Concerni ng the aggravated assault by appellant, in the prison
yard, on May 15, 1997. The victim WIliam Cortez, did not have
a weapon. [| 34]. He testified that although he may have t hrown
a punch in trying to stop the Petitioner after he’'d been
attacked, he never actually hit the Petitioner. [I 41].

Oficer Davis testified that he witnessed Petitioner strike
out at the victinms facial area while the victimwas holding his
neck with one hand and attenpting to deflect Petitioner’s attack
with the other hand. [1 48]. O ficer Davis ordered the
Petitioner to stop attacking Cortez but the Petitioner did not
stop. Oficer Davis called for assistance and Petitioner did not
stop his attack on the victimuntil assistance arrived. [| 48-
49]. Oficer Davis stated that there had been another fight in
the yard but confirnmed that the victimhad not been involved. [

49, 53].



The Petitioner admtted that he brought two razor bl ades to
the prison yard on the day of the attack -- one was in his wai st
band, and the other was attached to a piece of tooth brush --
with the intent to kill the victim [I 91]. I n response to why
he went after Cortez, Petitioner responded that WIlliam Cortez
was the first one to say sonething wong to hima few weeks
prior. [I 88].

Exhibit #4 was admtted showing the victims injury. [I| 46,
75]. During his testinmony, the victim WIIliam Cortez was
permtted to show his neck scar to the jury. [ 29-30].

Contrary to the statenment made in Petitioner’s initial brief
that Cortez had made “sexually oriented” comments to Petitioner
[IB 4], there is no such evidence in the record. [I 87]. The
actual evidence shows that O ficer Ellis asked the Petitioner if
t he coment had been sexually oriented and Petitioner evaded
giving a direct response:

O ficer: “Specifically what did [Cortez] say to you”?

Petitioner: “Just running his nmouth.”

Oficer: “About what”?

Petitioner: “Anyt hing they can say --"

Oficer: “Sexual ly oriented”?

Petitioner: “How t hey tal ked to anybody back there.”
{1 87].

During the jury instruction conference, Defense Counsel
conceded that “[T]here was no assertion nade by the defendant

anywhere that M. Cortez expressed any threat of use of a weapon



or had a weapon or in any way was expressing a deadly viol ence
intent toward the defendant.” [I 118]. Defense Counsel requested
the nondeadly force instruction “relying upon the statenent of
the defendant to Inspector Ellis, that [sic] contained within it
the, somewhat inarticulate and not thoroughly explored, assertion
by appel lant that, over a period of a couple of weeks, he’d been
havi ng problens with a |large group of people, and it cane down to
a confrontation between he and M. Cortez on this particular
day.” [l 117-118].
The trail court held:

| do not believe that there is sufficient evidence

before the court, nor even the intimations or

antici pated argunents on behal f of the defense, to

justify the giving of either instruction regarding

sel f-defense or the justifiable use of force.

[I 119].



SUMVARY OF ARGUNVENT

| SSUE 1| :
Petitioner was sentenced as a violent career crimnal pursuant to
775.084(4) Fla. Stat. (Supp. 1996). [R 102].

In the court below, Petitioner argued that his sentence as a
violent career crimnal was invalid because Chapter 95-182, Law
of Florida (Gort Act) violated the single subject rule, relying

on Thonpson v. State, 708 So.2d 315 (Fla. 2d DCA 1998). The

State countered that the Gort Act did not violate the single
subject rule and that, nore inportantly, even if it did, it would
be irrel evant because Chapter 96-388, Laws of Florida, which
reenact ed and anended section 775.084, closed the w ndow on any
cl ai mof unconstitutionality of Chapter 95-182 when it becane
effective on Cctober 1, 1996, seven nonths prior to Petitioner’s
offense. In this connection, it should be noted that petitioner
was not in fact eligible for sentencing as an habitual or violent
felon until Chapter 96-388, 8§ 44 anended 8775.084 to include
prisoners within its scope. Petitioner did not reply to the
state’s argunent on the effect of Chapter 96-388 on his claimin
the district court and raises here for the first time his claim
t hat Chapter 96-388 also violates the single subject provision.
Petitioner’s argunent nust fail. First, Petitioner |acks
standing to challenge the constitutionality of the original Gort
Act because his offense occurred nore than seven nonths after the
statute was reenacted and anended by Chapter 96-388. It was this

anended (1996) version of the statute which was used to sentence



petitioner. Second, Petitioner’s argunent that Chapter 96-388

al so violates the single subject rule was not raised in the
district court even though the state relied on it in its answer
brief. Finally, a section-by-section review of Chapter 96- 388,
shows that the act does not violate the single subject rule
because all sections deal with the enhancenent of public safety
pertaining to crimnal matters. All sections of the bill work in
conjunction to achieve this purpose. Therefore, Chapter 96-388
is proper. Because Petitioner’s offense was commtted on May 15,
1997, long after the anendnents canme into effect, the validity or
invalidity of the Chapter 95-182 has no bearing on this case or
on Robi nson.

Accordingly, Petitioner’s single subject claimshould be
rejected and the decision of the district court approved.
| ssue 11:

Petitioner contends that the trial court commtted reversible
error by refusing his request for a jury instruction on the
justifiable use of nondeadly force. Petitioner’s argunent is not
only without nerit, it should not be addressed in that the
district court sinply affirmed the convictions w thout coment
and wi thout addressing the jury instruction claim

In the present case, the court certified conflict between the
decision in this case at 24 Fla. L. Wekly D1998 (Fla. 1st DCA

August 17, 1999), and the decision in Thonpson v. State, 708

So.2d 315 (Fla. 2d DCA 1998), concerni ng whether the original

Gort Act violates the single subject rule. The jury instruction



issue is not wwthin the scope of the certified conflict nor is it
even renotely related. Moreover, the lower tribunal’s decision
was a routine application of settled principles to the facts of
the case and there is no legal issue warranting this Court’s
review. Indeed, given the uncontroverted facts of this case, the
request for an instruction on justifiable use of force was
absurd. For these reasons, the State urges this Court to decline
to address the issue.

However, even if this Court addresses the justifiable use of
nondeadly force, jury instruction issue, the record contains no
evi dence that Petitioner needed to defend hinself. To the
contrary, Petitioner admtted that he intended to kill the
victim brought two razors to the prison yard for that purpose,
gr abbed the unarned victimfrom behind, and cut his throat with a
razor bl ade. Defense counsel could only support his request for
the justifiable use of nondeadly force with Petitioner’s vague,
“Inarticul ate” assertion that he had been verbally harassed by a
group of people sonetine before the day of the incident.
Therefore, the trial court did not commt reversible error in
refusing to give the justifiable use of nondeadly force jury

i nstruction.



ARGUNMENT
| SSUE |
DI D THE ENACTMENT OF THE ORI G NAL GORT ACT, CHAPTER
95- 182, AS SUBSEQUENTLY AMENDED AND REENACTED BY
CHAPTER 96- 388 VI OLATE THE SI NGLE SUBJECT PROVI SI ON
OF THE FLORI DA CONSTI TUTI ON? ( Rest at ed)
Petitioner was sentenced as a violent career crimnal pursuant
to 775.084(4) Fla. Stat. (Supp. 1996).
Petitioner argued in the court below that his sentence as a
violent career crimnal was invalid because Chapter 95-182, Law

of Florida (Gort Act) violated the single subject rule, relying

on Thonpson v. State, 708 So.2d 315 (Fla. 2d DCA 1998). The

argunent overl ooked entirely the fact that under the Gort Act, as
originally enacted by chapter 95-182, prisoners such as
petitioner did not fall within the definition of section 775.084
and he woul d not have been eligible for such sentencing. He only
becane eligible effective 1 Cctober 1996 when the Legislature
reenacted the Gort Act and anended section 775.084(1)(a)2 and
775.084(b)2 to include:

a. Wile the defendant was serving a prison sentence or other
comm tnent inposed as a result of a prior conviction for a felony
or other qualified offense;

The State countered that Chapter 95-182 did not violate the
si ngl e subject rule under Chapter 95-182 in any event, but, nore
significantly, even if it did, the defect was irrelevant to
Petitioner because Chapter 96-388, which reenacted and anended
section 775.084 cl osed the w ndow on any cl ai m of
unconstitutionality pursuant to Thonpson when it becane effective

-10 -



on 1 October 1996, seven nonths prior to Petitioner’s offense.
Petitioner did not reply to this argunent in the district court,
al t hough afforded an opportunity to do so by reply brief.

Petitioner’s argunment here nust fail. First, Petitioner |acks
standing to challenge the constitutionality of the original Gort
Act in Chapter 95-182 because his offense occurred nore than
seven nonths after 8775.084, Florida Statutes (Supp. 1996), as
anended and reenacted by Chapter 96-388, becane effective.
Second, Petitioner’s argunent that Chapter 96-388 al so viol ates
the single subject rule was not raised in the district court even
t hough the state had explicitly relied on the reenactnent and
anendnent as the basis for an alternative argunent. Finally, a
section-by-section review of Chapter 96-388 shows that the act
does not violate the single subject rule because all sections
deal with the enhancenent of public safety pertaining to crim nal
matters. See, also, the state’'s earlier argunment in Robinson
whi ch i s pendi ng under case nunber 96, 481.
STANDI NG

Chapter 96-388, 8 44, under which Petitioner was sentenced,
becane effective on Cctober 1, 1996. This reenactnent and
anendnent superseded 8775.084, Florida Statutes (1995) and cl osed
t he wi ndow under which the Gort Act, enacted by Chapter 95-182,
882-7, could be challenged as violating the single subject rule.
Odinarily, this window woul d not have closed until My 24, 1997
with the two-year reenactnent of Florida Statutes. Because

Petitioner’s offense occurred on May 15, 1997, over seven nonths

-11 -



after the reenactnent and anendnent by Chapter 96-388, Petitioner
does not have standing to contest the constitutionality of
Chapter 95-182. Only a defendant who commtted his offense
within the period of alleged unconstitutionality has standing to
chal l enge the constitutionality of the Gort Act™ Because
the single subject provision applies only to chapter | aws;
Florida Statutes are not required to conformto the provision.

State v. Conbs, 388 So. 2d 1029 (Fla. 1980). Once reenacted, a

chapter law is no | onger subject to challenge on the grounds that
it violates the single subject provision of Article Ill, 8 6, of

the Florida Constitution. State v. Johnson, 616 So.2d 1, 2 (Fla.

1993). The reenactnent of a statute cures any infirmty or

defect. State v. Carswell, 557 So.2d 183, 184 (Fla. 3d DCA

1990); Honchell v. State, 257 So.2d 889 (Fla. 1972); Alternman

Transport Lines, Inc. v. State, 405 So.2d 456 (Fla. 1st DCA

1981). Thus, with single subject issues an inportant question is
whet her the incident being prosecuted arose prior to the
constitutional problem being cured by reenactnent.

In Salters v. State, 731 So.2d 826 (Fla. 4th DCA 1999)2, t he

State argued that Petitioner could not challenge the statute, as
Petitioner conmtted the offense after October 1, 1996, the

effective date of Chapter 96-388 Laws of Florida, which cured, or

Moreover, as the state has al ready pointed out, prisoners
such as Petitioner who conmt their new crines while stil
serving previous sentences did not becone eligible under the Cort
Act until it was anended and reenacted by Chapter 96-388, 8§44.

2Galter is pending in this Court in case no. 95,663

12 -



nmoot ed any single subject problem of Chapter 95-182. The Fourth
District Court of Appeal agreed with the State’s argunent, found
that Salters did not have standing to challenge the statute and
certified conflict with the decision in Thonpson concerning the
wi ndow period to challenge the constitutionality of the Gort Act.
Salters properly held that the Petitioner did not have standing
to challenge the constitutionality of the act. Accordingly, the
State urges this Court to hold that Petitioner’s offenses of My
1997 occurred outside the w ndow period of Chapter 95-182 and

t hus, he does not have standing to challenge the Gort Act as
originally enacted.

CONSTI TUTI ONALI TY OF CHAPTER 95-182:

However, if the court does deemthat Petitioner has standing
to challenge the constitutionality of the 1995 Gort Act, the
State relies on, and incorporates by reference, its briefs in

State v. Thonpson, case no. 92,831, which is pending decision in

this Court.
REENACTVENT:

The wi ndow period announced in Thonpson is clearly erroneous
in that it overl ooks the reenactnent and anendnents contained in
Chapter 96-388, 844. The wi ndow period in Thonpson is
uncontroverted and thus Thonpson sinply assuned in dicta that the
bi enni al adoption of Florida Statutes in Chapter 97-97, Laws of
Florida, closed the wi ndow period. 1d. at 317, FN1. In actual
fact, 1996 Fla. Laws ch. 388 § 44, states in pertinent part:

Ef fective Cctober 1, 1996, paragraphs (a)(b)and (c) of
subsections (1), and subsections (2), (3), and (4) of

-13-



section 775.084, Florida Statutes are anended and
subsection (6) of said section is reenacted .

Chapter 96-388, 844, Laws of Florida , which was approved by the
Governor on May 31, 1996, omtted sections 8-10 of Chapter 95-182
dealing with the donestic violence sanctions. Sections 8-10 were
the so-called civil sections which the Thonpson court cl ained
were a second subject to the Gort Act. Thus, the om ssion of
sections 8-10 renoves the ground on which the Thonpson hol di ng
rests.

In Salters v. State, 731 So. 2d 826 (Fla. 4th DCA 1999), the

Fourth District held that the w ndow period closed on Cctober 1,
1996, when Chapter 96-388 Laws of Florida becanme effective. This
holding is clearly correct. Salters holds that the Florida
Legi sl ature in chapter 96-388 readdressed the provisions of the
habi tual of fender statutes and that this repassage and anmendnent
of the provisions of the violent career crimnal section (the
Gort Act) without the arguably civil provisions identified in
Thonpson cured the single subject problemfound in Chapter 95-182
Laws of Fl orida.

In Martinez v. Scanlan, 582 So.2d 1167 (Fla. 1991), this Court

found a single subject violation occurred when the |egislature
conbi ned workers conpensation |egislation with international
trade legislation. |In determning the effective dates, this
Court held that the problemwas cured by the legislature in a
speci al session reenacting the legislation in a manner which
separated these two distinct concepts. 1d. at 1169. Thus, this
Court has recogni zed that the biennial reenactnent of the

-14 -



statutes is not the only way to close a wi ndow of all eged
unconstitutionality based on an alleged violation of the single
subject rule. Indeed, the state points out that it is entirely
possi ble for the Legislature, by pronptly reenacting an earlier
act, to cure the defect before it goes into effect and to
elimnate the wi ndow of unconstitutionality entirely. What
happened here is anal ogous to Scanlan. Applying Scanlan, the

| egislative action in Chapter 96-388 cured the all eged probl em

w th Chapter 95-182 because Petitioner’s offense was commtted on
May 15, 1997, long after Chapter 96-388 Laws of Florida went into
effect.

JURI SDI CT1 ON:

The new thrust of Petitioner’s argunent here is that Chapter
96- 388, Laws of Florida itself violates the single subject rule,
rendering the session | aw unconstitutional.

The State notes that this issue is being raised for the first
tinme here in the Florida Supreme Court based upon this Court’s
discretionary jurisdiction. Petitioner did not present this
argunment in the district court even though the state explicitly
relied on Chapter 96-388, 844 as closing the wi ndow of alleged
unconstitutionality under Thonpson. The State recogni zes the
decision in State v, Johnson, 616 So. 2d 1 (Fla. 1993), which

hol ds that single subject violations are fundanmental errors and
may be raised for the first tinme on appeal but continues to
mai ntain that Johnson erred in so holding. The fallacy of

appel | at e deci si ons whi ch encourage professional inconpetency is

-15 -



accented if, as here, the failure to preserve the issue is
excused even when it happens in the appellate court itself.
Nothing in article V of the Florida Constitution creates

di scretionary jurisdiction on the basis of fundanental error
cl ai ns.

CONSTI TUTI ONALI TY OF CHAPTER 96- 388:

Petitioner’s new argunent before this court is that the issue
regardi ng the wi ndow period of Chapter 96-388 is noot because
Chapter 96-388 al so violates the single subject provision of
Article I'll, Section 6. The State disagrees.

The single subject provision, Article Ill, Section 6 of the
Fl orida Constitution provides:

“Every law shall enbrace but one subject and

matter properly connected therewith, and the

subj ect shall be briefly expressed in the title.”
The single subject requirenent of Article Ill, Section 6 of the
Florida Constitution sinply requires that there be “a | ogical or

nat ural connection” between the various portions of the

| egi sl ative enactnent. State v. Johnson, 616 So. 2d 1, 4 (Fl a.

1993) (approving the | ower court’s pronouncenent in Johnson v.

State, 589 So. 2d 1370 (Fla. 1st DCA 1991)). The single
subject requirenent is satisfied if a “reasonabl e expl anati on
exists as to why the legislature chose to join the two subjects
within the sane legislative act....” Id. at 4. Simlarly, this
Court has spoken of the need for a “cogent relationship” between

t he various sections of the enactnent. Bunnell v. State, 453

SO 2d 808, 809 (Fla. 1984). “The act nay be as broad as the
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| egi sl ature chooses provided the matters included in the act have

a natural or logical connection.” Martinez v. Scanlan, 582 So.

2d 1167, 1172 (Fla. 1991).
The purpose of Article Ill, Section 6 is the prohibition of
unrel ated subjects in a single |egislative act to prevent

“logrolling”, Martinez v. Scanlan, 582 So.2d 1167, 1172 (Fl a.

1991); State v. Lee, 356 So.2d 276, 282 (Fla. 1978). Logrolling

is the practice of conbining separate, unrel ated subjects into a
single act in order to aggregate votes or secure approval of an

ot herwi se unpopul ar issue. In re Advisory Opinion to the Attorney

General - -Save Qur Evergl ades, 636 So.2d 1336, 1339 (Fla. 1994).

Al though logrolling is condemmed by case law, a |egislative
act may be as broad as the |egislature chooses, provided the
matters included in the act have a natural or |ogical connection.

Chenoweth v. Kenp, 396 So.2d 1122 (Fla. 1981); Board of Pub.

Instruction v. Doran, 224 So.2d 693, 699 (Fla. 1969). Broad and

conprehensive | egislative enactnents do not violate the single

subj ect provision. See Smth v. Departnent of Ins., 507 So.2d

1080 (Fla. 1987). The test to determ ne whether |egislation
nmeets the single subject provision is based on conmobn sense.
Smth, 507 So.2d at 1087.

This Court has given great deference to the legislature in the
singl e subject area by holding that the | egislature has w de

latitude in the enactnent of acts. State v. Lee, 356 So.2d 276

(Fla. 1978); State v. Leavins, 599 So.2d 1326, 1334 (Fla. 1st DCA

1992). Exanpl es abound where this Court has held that Acts
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covering a broad range of topics do not violate the single

subj ect provision. The single subject provision is not violated
when an Act provides for the decrimnalization of traffic
infractions and al so creates a crimnal penalty for wllful

refusal to sign a traffic citation, State v. MDonald, 357 So.2d

405 (Fla. 1978); the provision is not violated where an Act

covers both autonpbile insurance and tort law, State v. Lee, 356

So.2d 276 (Fla.1978); nor is the provision viol ated where an Act
covers a broad range of topics dealing with nedical nal practice
and i nsurance because tort litigation and insurance reform have a

natural or |ogical connection, Chenoweth v. Kenp, 396 So.2d 1122

(Fla. 1981), Smth v. Departnent of |nsurance, 507 So.2d 1080

(Fla. 1987); nor is the provision violated where an Act
establi shes a tax on services and includes an allocati on scheme

for the use of the tax revenues. In re Advisory Opinion to the

&overnor, 509 So.2d 292 (Fla. 1987).
Finally, in a legislative act and case very simlar to the

case at bar, Burch v. State, 558 So.2d 1 (Fla. 1990), this Court

hel d that, based on the strong presunption of constitutionality
and deference to the | egislative prerogatives, Chapter 87-243 did
not violate the single subject rule:

[ C] hapter 87-243 deals with three basic areas: (1)
conprehensive crimnal regul ations and procedures, (2)
nmoney | aundering, and (3) safe nei ghborhoods. Each of
these areas bear a logical relationship to the single
subj ect of controlling crinme, whether by providing for
i nprisonnment or through taking away the profits of
crime and pronoting education and safe nei ghbor hoods.
The fact that several different statutes are anended
does not nmean that nore than one subject is involved.
There is nothing in this act to suggest the presence of
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log rolling, which is the evil that article III
section 6, is intended to prevent. In fact, it would
have been awkward and unreasonable to attenpt to enact
many of the provisions of this act in separate

| egi sl ati on.
* * *
[ C] hapter 87-243 is a conprehensive law in which all of
its parts are directed toward neeting the crisis of

i ncreased crine.

Despite its breadth, when chapter 87-243 is tested by
this standard, we cannot say that it violates the
si ngl e-subj ect provision of our constitution.

Burch v. State, 558 So.2d 1,3 (Fla. 1990). See also Martinez v.

Scanl an, 582 So.2d 1167, 1172 (Fla. 1991); State v. Lee, 356

So.2d 276, 282 (Fla. 1978).

In the instant case, all the sections of Chapter 96-388 deal
with crimnal matters and neans of enhancing public safety
pertaining to those crimnal matters.

There are seventy-four sections of Chapter 96-388, all of
which are “fairly and naturally germane to the subject of the

act.” Smith v. Departnent of |nsurance, 507 So.2d 1080, 1087

(Fla. 1987). The title itself enconpasses all sections of the
act: “An act relating to public safety.” Al portions of the
statute deal wth crimnal matters and nethods in which to
i ncrease public safety across the State. All portions of the
statute share a common goal, a commobn purpose: The enhancenent of
“public safety” pertaining to crimnal matters.

Section One establishes an eight-year revision cycle for the
crimnal code. The effect of the act in this regard is clearly

crimnal in nature.
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Section Two sets forth the policy for public safety. The
goal s enunerated in this plan include: a) the protection of the
public by preventing, discouraging, and punishing crim nal
behavior; b) lowering the recidivismrate; c) maintenance of safe
and secure prisons; d) conbat of organized crine; etc.

Sections 3-16 are all related to information systens for
public safety agencies which pronote the protection of the public
t hrough the sharing of information anong various crimnal and
juvenile justice agencies. Simlarly, sections 17-21 concern the
mai nt enance and sharing of juvenile delinquency and crim nal
records. Section 22 revises the |anguage relating to sentence
gui del i nes score sheets. Later in the act, sections 50-53 al so
i nclude revisions to the sentencing guidelines. Protection of the
public and an attenpt to reduce the recidivismrate are key here.
Sections 23 and 24 concern regul ation of the Juvenile Justice
Advi sory Board and the Justice Adm nistrative Conm ssion both of
which relate to public safety. Section 25 addresses the crim nal
prosecution of crimnal violations of the Wrker’s Conpensati on
Law.

Sections 26-31 repeal certain public safety statutes,
including those relating to (1) the Council on Organized Crine;
(2) crime prevention information; (3)bail bond advisory council;
(4) unfunded drug program (5) negligent treatnent of children.

Section 32 concerns the Departnent of Law Enforcenent, a
critical agency for the protection of the public and the

detection and prosecution of crine.
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Sections 33-43 concern the prevention of street gangs and the
protection of the public from organized, street gangs. As
facilitated by sections 3-21, these provisions also include
considerations of a street gang nenber’s prior record and
crimnal history, and therefore the recidivismof those who have
commtted crimes in the past.

Sections 44-46 redefine the violent career crimnal, habitual
of fender and habi tual fel ony offender categories. These
provisions help to protect the public fromthe recidivism of
habi tual and violent crimnals.

Sections 47 through 49 concern the definition of crimnal
of fenses by expanding the definitions of burglary, trespass and
theft.

Sections 50-53 concern sentencing guidelines and are addressed
above.

Section 54 anends the crimnal trafficking statute, a public
safety neasure.

Sections 55 and 57 make certain convicted felons ineligible
for early release fromprison because of the threat they pose to
public safety.

Section 56 relates to the unlawful taking of a police
of ficer’s weapon.

Section 58 nmakes grammatical corrections to the restitution
statute which directly relates to protection of the public by
awar di ng conpensatory restitution for injuries and | osses from

crimnal activities.
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Section 59 anends the gain tinme statute, a neasure directly
related to the protection of the public.

Sections 60 through 67 concerns the Jinmmy Ryce Act, which
relates to sexual predators.

Section 68 relates to the security and arrest of persons
suspected of crimnal activities.

Sections 69-71 concern prosecution for conputer pornography as
crim nal offenses.

Section 72 concerns the protection and conpensation of victins
of forcible felonies.

Section 73 concerns the effective date of a bill relating to
security alarnms which are critical in protecting househol ds and
busi nesses from burgl ari es, robberies, and other crines.

Finally, Section 74 contains the effective date of the act and
its provisions.

Based on a review of all the sections of this act and their
purposes, it is clear that all are germane to one thene or
subject: Public Safety in crimnal matters. Contrary to
petitioner’s argunent, the various sections of the act all have a
natural and | ogical connection.

Petitioner’s reliance upon State v. Johnson, 616 So.2d 1 (Fl a.

1993) and Bunnell v. State, 453 So.2d 808 (Fla. 1984) is

m spl aced. |In Johnson, 616 So.2d 1 (Fla. 1993), this Court held
that a chapter law violated the single subject provision because
it addressed two subjects: “the first being the habitual offender

statute, and the second being the |licensing of private
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investigators and their authority to repossess personal
property." 616 So. 2d at 4. The court stated that the two
matters had no cogent connection. Nothing |ike that is present
her e.

Simlarly, in Bunnell v. State, 453 So.2d 808 (Fla. 1984),

this Court held that a session | aw viol ated the single subject
provi sion when it created the crimnal offense of obstruction of
justice by false informati on and nade anendnents concerni ng
menbership of the Florida Council on Crimnal Justice. The
Thonpson Court characterized these anmendnents as noncrim nal and
dealing with an executive branch function. The act here, as shown
above, is not controlled by Bunnell, it is controlled by Burch.
By contrast to Johnson, the sections of Chapter 96-388 do have
a common core. They concern repeated crimnal offenders, street
gang prevention, sharing of crimnal history information for both
adult and juvenile crimnals, and other public safety neasures.
Moreover, in contrast to Bunnell, which dealt with amendnents
that involved both | egislative and executive functions, these
amendnents concern traditionally legislative matters. Setting
puni shment for recidivist offenders and conpensating victins are
both | egislative branch matters. Additionally, as shown, al
sections of Chapter 96-388 address nmeans of enhancing public
safety where crimnal nmatters are concerned. Thus, the
| egi sl ative enactnent at issue in this case is significantly

different fromthe acts at issue in Johnson and Bunnell.
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Petitioner also relies upon Wllianms v. State, 459 So. 2d 319

(Fla. 5th DCA 1984). There, the court held that Chapter 82-150
unconstitutionally violated the single subject provision because
one section created a new crimnal offense and the other section
amended the operation and nmenbership of the Florida Crim nal
Justice Council and the act was not a conprehensive | aw or code
type of statute.

Contrary to Petitioner’s position, the State, again, invites

this Court’s attention to its decision in Burch v. State, 558

So.2d 1 (Fla. 1990). In Burch, this Court held that the Crine
Prevention and Control Act did not violate the single subject
provision of the Florida Constitution. The Act dealt wth (1)
conprehensive crimnal regulations, (2) noney |aundering, (3)
drug abuse education, (4) forfeiture of conveyances, (5) crine
prevention studies, and (6) safe neighborhoods. 1d. The Court
hel d that there was a | ogical and natural connection anong these
subj ects because all of the parts were related to its overal
objective of crinme control. The Court noted that the sections
were intended to control crinme, whether by providing for

i nprisonnment or through taking away the profits of crinme. The
taking away profits language is a reference to the forfeiture
section of the Act. A forfeiture proceeding is civil and

i ndependent of any crimnal action. Kern v. State, 706 So.2d

1366 (Fla. 5th DCA 1998). Al civil forfeiture cases are heard
before a circuit judge of the civil division and the rul es of

civil procedure govern. 8§ 932.704(2), Fla. Stat. (1997). Thus,

-24 -



the legislature may conbine crimnal sentencing and civil
remedies for crines without violating the single subject
provi si on.

Here, as in Burch, the legislature has provided for protection
of the public through sharing of crimnal record information,
recidivismcontrol, notice to the public of sexual predators
living in their nei ghborhoods, sentencing guidelines anmendnents,
and other public safety neasures. In Burch, the legislature
sought to control crine in different ways. Here, the legislature
al so sought to protect the public by utilizing several methods,
wor ki ng together. The legislature set forth a conprehensive plan
to protect the public and to provide for public safety. The
| egislature may properly set forth a goal of protecting the
public. When the |egislature does so, the sections have a natural
and | ogi cal connection and do not violate the single subject
provi si on.

In sunmary, Petitioner |acks standing to challenge Chapter 95-
182, the original Gort Act, because his offense was comm tted
after Chapter 96-388 8§ 4, effective Cctober 1, 1996, reenacted
the Gort Act mnus the disputed sections. Further, for reasons
set forth above and in other simlar cases now pending here, the
Gort Act, as original enacted and subsequently anmended, does not
violate the single subject rule because all sections deal with
measures to protect the public against repeat offenders.

Accordingly, Petitioner’s judgnment and sentence shoul d be

affirmed and the decision of the district court bel ow approved.
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| SSUE 11
SHOULD THI S COURT ADDRESS A CLAIM OF TRI AL COURT
ERROR VHI CH WAS NOT ADDRESSED BY THE DI STRI CT COURT
AND WHI CH | S UNRELATED TO THE CERTI FI ED CONFLI CT ON
VWHI CH DI SCRETI ONARY JURI SDI CTI ON | S BASED? | F THE
CLAIM OF TRI AL COURT ERROR | S ADDRESSED, DI D THE
TRI AL COURT ERR | N REFUSI NG A SPECI AL JURY
| NSTRUCTI ON ON THE JUSTI FI ABLE USE OF FORCE WH CH WAS
NOT SUPPORTED BY ANY EVI DENCE? ( Rest at ed)

Despite the narrow i ssue on which review is sought and
tentatively granted, petitioner has raised an unrelated claim
that the trial court erred in not granting hima special jury
instruction on the justifiable use of nondeadly force. This claim
was so devoid of even arguable nerit that the district court
found it unworthy of comment, i.e., the claimwas per curiam
affirmed wi thout comment. Accordingly, although this Court may
entertain ancillary issues in certified conflict cases pursuant

to Trushin v. State, 425 So.2d 1126 (Fla. 1983), it should

decline to do so and ignore entirely petitioner’s |engthy

statenent of the case and facts concerning that claim See, Gate

v. State, case no. 95,701 (Fla. 28 October 1999)(“Regardl ess of
how a petition seeking review of a district court decision is
styled, this Court does not have jurisdiction to review per
curiam deci sions rendered without opinion...”), which the state
suggests is a nore faithful interpretation of this Court’s
jurisdiction to conduct discretionary review of ancillary issues
whi ch thensel ves could not, as a matter of constitutional |aw,

create discretionary jurisdiction.
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Exercise of Jurisdiction:

First, it is well established practice for the court to
decline to address issues which are not within the scope of the
certified conflict or certified question for which the court has

granted jurisdiction. MMillen v. State, 714 So.2d 368 (Fla.

1998); Allstate Ins. Co. v. Reliance Ins. Co., 692 So.2d 891

(Fla. 1997); Ratliff v. State, 682 So.2d 556 (Fla. 1996). In the

present case, the court certified conflict between the decision
in this case at 24 Fla. L. Wekly D1998 (Fla. 1st DCA August 17,
1999), and the decision in Thonpson v. State, 708 So.2d 315 (Fl a.

2d DCA 1998), concerning whether the original Gort Act violates
the single subject rule. The jury instruction issue is not
within the scope of the certified conflict nor is it even
remotely related. Moreover, the lower tribunal’s decision was a
routine application of settled principles to the facts of the
case and there is no legal issue warranting this Court’s review.
For these reasons, the State requests this Court to decline
addressing the issue.

Even if the court deens it proper to address this issue, the
defendant’s claimis erroneous.
ARGUNMENT:

Petitioner contends that the trial court commtted reversible
error by refusing Petitioner’s request for a jury instruction on
the justifiable use of nondeadly force. Petitioner’s argunent is

Wi thout nerit.
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STANDARD OF REVI EW

In Florida, “The grant or denial of a jury instruction is
addressed to the sound discretion of the trial court.” WIIlians
v. State, 591 So.2d 319, 320 (Fla. 3d DCA 1991). It is well
settled that a defendant is entitled to an instruction if there
is sufficient evidence to support a claimof self defense. Mitley

v. State, 155 Fla. 545, 20 So.2d 798 (1945); Laythe v. State,

330 So.2d 113 (Fla. 3d DCA 1976), cert. denied, 339 So.2d 1172

(Fla.1976); Stiglitz v. State, 270 So.2d 410 (Fla. 4th DCA 1972);

Canada v. State, 139 So.2d 753 (Fla. 2d DCA 1962).

In Smley v. State, 395 So.2d 235 (Fla. 1st DCA 1981), the

First DCA held that “...in order to be entitled to an instruction
on sel f-defense, there nust be sone evidence that the defendant
acted out of self-defense.” |d at 236. The Smley court further
clarified:

A person is justified in the use of deadly force to
defend hinself only if he reasonably believes that such
force is necessary to prevent inmmnent death or great
bodily harmto hinself. Section 776.012, Fla. Stat.;
State v. Coles, 91 So.2d 200 (Fla.1956). Wen
considering the matter of threats in relation to proof
of self-defense, there nust be sonme evidence of an
overt act expressing an intention to inmediately
execute the threats so that the person threatened has a
reasonabl e belief that he will lose his life or suffer
serious bodily harmif he does not immediately take the
life of his adversary. Delagado v. State, 361 So.2d
726 (Fla. 4th DCA 1978); Coles, supra. However, in
order to be entitled to an instruction on self-defense,
there nust be some evidence that the defendant acted
out of self-defense.

Smley v. State, 395 So.2d 235,236 (Fla. 1st DCA 1981).

MERI TS:
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In the case at bar, the Petitioner never presented such a
def ense. None of the evidence suggested that the Petitioner
needed to defend hinself, let alone, to use any type of force in
self defense. Petitioner was the initial aggressor. Petitioner
admtted that he brought two razor blades to the prison yard on
the day of the attack -- one was in his wai st band and the ot her
attached to a piece of tooth brush. [I 91]. Petitioner said that
he intended to kill the victim [l 91]. |In response to why he
went after Cortez, Petitioner responded that WIlliam Cortez was
the first one to say sonething wong to hima few weeks prior. [
88]. The victim WIliam Cortez, did not have a weapon. [| 34].
He testified that although he may have thrown a punch in trying
to stop the Petitioner after he’ d been attacked, he never
actually hit the Petitioner. [I 41]. Oficer Davis testified
that he witnessed Petitioner strike out at the victinm s faci al
area while the victimwas holding his neck with one hand and
attenpting to deflect Petitioner’s attack wth the other hand.
[1 48]. O ficer Davis ordered the Petitioner to stop but the
Petitioner did not stop. Oficer Davis called for assistance and
Petitioner did not stop his attack on the victimuntil assistance
arrived. [l 48-49]. Oficer Davis stated that there had been
anot her fight in the yard but confirnmed that the victi mhad not
been involved. [I 49, 53].

Oficer Ellis, to whom Petitioner gave his taped statenent,

testified that Petitioner never gave hima direct answer as to
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whet her or not he had problens in the past, specifically with
Cortez. [l 103].

It should be noted that, contrary to the statenent nade in
Petitioner’s initial brief that Cortez had nmade “sexual ly
oriented” comments to Petitioner [IB 4], there is no such
evidence in the record nor is there any reason why this claim
true, justifies an instruction on the justifiable use of non-
deadly force, particularly when the evidence shows the use of
deadly force. [I 87]. The actual evidence shows that O ficer
Ellis asked the Petitioner if the comment had been sexually
oriented and Petitioner evaded giving a direct response:

Oficer: “Specifically what did [Cortez] say to you”?

Petitioner: “Just running his nmouth.”

Oficer: “About what”?

Petitioner: “Anyt hing they can say --"

Oficer: “Sexual ly oriented”?

Petitioner: “How t hey tal ked to anybody back there.”
{1 87].

During the jury instruction conference, Defense Counsel

conceded that “[T]here was no assertion nade by the defendant

i f

anywhere that M. Cortez expressed any threat of use of a weapon

or had a weapon or in any way was expressing a deadly viol ence

intent toward the defendant.” [I 118]. Defense Counsel requested

the nondeadly force instruction “relying upon the statenent of

the defendant to Inspector Ellis, that [sic] contained within it

t he, perhaps sonmewhat inarticulate and not thoroughly explored,
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assertion by the defendant that over a period of a couple of
weeks he’d been having problenms with a | arge group of people, and
it came down to a confrontation between he and M. Cortez on this
particular day.” [I 117-118].
The court hel d:

| do not believe that there is sufficient evidence

before the court, nor even the intimations or

antici pated argunents on behalf of the defense, to

justify the giving of either instruction regarding

sel f-defense or the justifiable use of force.
[1 119].

Addi tionally, the judge and jury saw exhibit #4, a photo
depicting the victims neck injury after having his throat cut by
Petitioner’s razor. [| 46,75]. Moreover, the judge and jury had
an opportunity to view the victins scar during the trial. [l 29-
30] .

Based on the evidence, there is no hint that Petitioner needed
to defend hinself. To the contrary, Petitioner admtted that he
intended to kill the victimand brought two razors to the prison
yard for that purpose. Therefore, the trial court did not commt
reversible error in refusing to give the justifiable use of

nondeadly force jury instruction.

HARMLESS ERROR

Assum ng, arguendo, that the trial court did err by not giving
the requested instruction, Fla. Std. Jury Instr. (Crim)S§

3.04(d) at 43, the error was harmess. 1In Yates v. Evatt, 500

U S 391, 111 SO 1884, 144 L.Ed.2d 432 (1991), rev'd on other

grounds, Estelle v. M@Quire, 502 U.S. 62, 112 S.C. 475 (1991),
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The United States Suprene Court established the test for
determ ning whether or not error is harnl ess:
Whet her it appears “beyond a reasonabl e doubt that the
error conplained of did not contribute to the verdict
obt ai ned. ”

Id. 111 S C at 1862 (citing Chapman v. California, 386 U S. 18,

87 S.Ct. 824, 17 L.Ed.2d 705 (1967). The Yates Court clarified

[t]o say that an error did not “contribute” to the
ensuing verdict is not, of course, to say that the jury
was totally unaware of that feature of the trial |ater
hel d to have been erroneous.
* * *
To say that an error did not contribute to the verdict
is, rather, to find that error uninportant in relation
to everything else the jury considered on the issue in
gquestion, as revealed in the record.

Id. at 111; S.C. at 1893. See also State v. DiGuilio, 491 So.2d

1129 (Fla. 1991).

In the case at bar, the lack of an instruction on the
justifiable use of nondeadly was uninportant in relation to the
overwhel m ng evidence that Petitioner actually used deadly force,
including Petitioner’s adm ssions that he brought two razors to
the yard with the intent to kill the victimas well as the visual
evi dence of the victims injury.

Accordingly, if the nerits of this claimare reached,

Petitioner’s judgnent and sentence should be affirned.
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CONCLUSI ON

Based on the foregoing, the decision of the district court

uphol ding the constitutionality of the statute should be approved

and the decision entered in Thompson v. State, 708 So.2d 315

(Fla. 2d DCA 1998) quashed.
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