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I N THE SUPREME COURT OF FLORI DA

PAUL FOX,

Petitioner,
V. CASE NO. 96, 573
STATE OF FLORI DA,

Respondent .

PETI TIONER S BRI EF ON THE MERI TS

PRELI M NARY STATEMENT

Pursuant to the Florida Supreme Court’s Administrative
Order dated July 13, 1998, this brief has been printed in
Courier New (12 point) proportionately spaced.

Petitioner was the defendant in the crimnal division of
the circuit court of the Eighth Judicial Crcuit in and for
Bradford County, Florida, and the appellant in the First
District Court of Appeal. Respondent was the prosecution and
appel | ee bel ow.

In the brief, the parties wll be referred to as they
appear before this Honorable Court. The follow ng synbols w ||
be used: references to the record on appeal shall be by the
letter “R* followed by the page nunber. References to the trial
transcript shall be by the letter “T" followed by the page

nunber .



STATEMENT OF THE CASE

Petitioner, Paul Fox, was charged by information wth
aggravated battery in Count | and possession of a weapon by a
state prisoner in Count Il. The date of the offense was May 15,
1997. (R 1-2)

Petitioner proceeded to a jury trial. During the charge
conference, Petitioner requested a jury instruction on the
justifiable use of non-deadly force which was denied by the
trial court. (T 118-119)

The jury returned a verdict of guilty as charged in the
information. (R 49) Appellant was adjudicated guilty and
sentenced to 35 years in the Departnment of Corrections as a
violent career crimnal in Count | and to a concurrent term of
15 years in Count 1. (R 99-105)

On direct appeal to the First District Court of Appeal
Petitioner’s conviction and sentence were affirnmed. The First

District Court of Appeal certified conflict with Thonpson v.

State, 708 So.2d 315 (Fla. 2d DCA), review granted, 717 So.2d

538 (Fla. 1998). Fox v. State, 24 Fla. L. Wekly D1998 (Fl a.

1st DCA August 17, 1999).

Notice of intent to seek discretionary review was filed by
Petitioner on Septenber 21, 1999. On Septenber 24, 1999, this
Court issued an order postponing decision on jurisdiction and

briefing schedule. This nmerits brief follows.



STATEMENT OF THE FACTS

Wlliam Cortez testified that on My 15, 1997, he was
incarcerated at Florida State Prison. While in the recreation
yard, as he hung his t-shirt on the chain link fence, sonmeone
hollered to himin Spanish to nove because there was a fight
going on. Cortez backed up and Petitioner canme up from behind,
grabbed him and cut his throat. (T 25-27) Petitioner had a
razor blade and blood on his hand. Cortez testified that he
asked Petitioner why and Petitioner said, you know why. Cortez
then ran to the gate and told the officer to let himgo to the
clinic. (T 28-29) On cross-examnation, Cortez testified that
as Petitioner tried to cut him he may have thrown a punch at
him (T 41)

Lut her Davis, a Florida State Prison correctional officer,
testified that on May 15, 1997, he was in charge of the gated
area of the yard. He observed Petitioner strike at the facia
area of Cortez. According to Davis, Cortez was hol ding his neck
and his other arm was used to deflect blows. He did not see
Cortez strike at Petitioner. According to Davis, Cortez was
comng towards the gate. He told Petitioner to stop hitting
Cortez. He also advised the control room and requested
assi stance. (T 46-48)

The parties stipulated that Petitioner is an inmate in the
Florida corrections system and that he has been lawfully

confined. (T 58)



Gerald Caddell, Jr., an officer at Florida State Prison
testified that on My 15, 1997, he received a call for
assistance in the yard in reference to a fight. Upon his
arrival, Petitioner was being taken into custody. He observed
bl ood on Petitioner’s hand. Caddell told Petitioner to go to
t he handcuff procedure and Petitioner had his fists clenched.
He told Petitioner to release his fists. Petitioner had a razor
blade in his hand. Caddell retrieved it from Petitioner and
turned it over to Investigator Ruiz. (T 59-61)

David Ellis, an inspector at Florida State Prison,
testified that he responded to the yard, took pictures, and
interviewed Petitioner and Cortez. Petitioner was Mrandized
and the interview wth Petitioner was taped. Ellis also
testified that two razor blades were recovered. However, the
razor blades in this case were destroyed. Wthout objection, a
replica blade was introduced into evidence. (T 74-78, 82)

In his statenment, Petitioner stated that he was in the
yard with Cortez and he cut himacross the throat with a razor
with his right hand. Cortez had previously run his nouth at
Petitioner so Petitioner decided he would cut him This was
deci ded a few days before. It was sexually oriented. (T 86-88)

Petitioner’s frame of mnd was to kill him (T 91)

SUMVARY OF THE ARGUMENT

Issue |: The violent career crimnal provisions under



whi ch Petitioner was sentenced are invalid because the session
| aw that created them violates the state constitutional single
subj ect requirenment. Chapter 95-182, Laws of Florida addresses
two distinct and unrel ated subjects: career crimnal sentencing
and civil remedies for the protection of victins of donestic
vi ol ence. Since these two subjects are not reasonably rel ated,
Chapter 95-182 addresses nore than one subject and thus is
i nvalid.

The enactnent of Chapter 96-388, Laws of Florida did not
af fect the wi ndow period for challenging Chapter 95-182 because
Chapter 96-388 did not reenact Chapter 95-182 and Chapter 96-
388 also violates Article 111, Section 6 of the Florida
Consti tution.

| ssue 11:

A defendant is entitled to a jury instruction on his
theory of the case if there is any evidence to support it no
matter how flinmsy, weak, or inprobable that evidence m ght be.
In the instant case, it was reversible error for the trial
court to deny Petitioner’s requested jury instruction on the

justifiable use of non-deadly force.



ARGUMENT
| SSUE |
PETI TIONER S SENTENCE AS A VI OLENT CAREER
CRMNAL |IS ILLEGAL WHERE THE VI OLENT
CAREER CRIM NAL STATUTE WAS ENACTED I[N
VI CLATI ON OF THE SI NGLE SUBJECT REQUI REMENT
OF THE FLORI DA CONSTI TUTI ON.

Petitioner was sentenced to 35 years in the Departnent of
Corrections as a violent career crimnal upon his conviction
for aggravated battery in Count | of the information. The date
of the offense was My 15, 1997. (R 1-2, 99-102, 185-189)
Petitioner’s sentence as a violent career crimnal S
unconstitutional.

Prelimnarily, this Court my reach the nerits of
Petitioner’s claim despite the lack of an objection bel ow
Petitioner challenges the facial <constitutionality of the
statute. A challenge to the facial constitutionality of a

statute which results in fundanmental error may be raised for

the first time on appeal. Trushin v. State, 425 So.2d 1126

(Fla. 1982). In State v. Johnson, 616 So.2d 1 (Fla. 1993), this

Court determned as a matter of fundanental error that the
amendnents to the Habitual Ofender Act violated the single
subject rule. The statute resulted in a far |onger sentence
t han the defendant woul d have otherw se had to serve under the
guidelines. This Court held that the provision involved the
defendant’s “fundamental |iberty due process interests.” 616

So.2d at 3. See also, State v. Mncino, 714 So.2d 429 (Fla.




1998) (a sentence that patently fails to conmport with statutory

or constitutional limtations is by definition illegal). The
violent career crimnal provision, |ike the habitual offender
provi sion, affects Petitioner’s fundanental |iberty due process

interests. Thus, the facial constitutionality of the violent
career crimnal statute is reviewable by this Court as a matter
of fundanental error.

As to the nmerits, this Court should set aside Petitioner’s
viol ent career crimnal sentence.

I n Thonpson, the Second District Court of Appeal exam ned
the bill and reviewed the |egislative history which cul mnated
in enactnent of the violent career crimnal provision as part
of Chapter 95-182, Laws of Florida. A conbination of crimna
and civil subjects were contained wwthin the | aw. The Thonpson
court correctly concluded that the law violates the single
subject rule because it joins unrelated crimnal and civil
provi sions. The Second District concl uded:

Har sh sent enci ng for vi ol ent car eer
crimnals and providing renedies for
victims of donmestic violence, however
| audabl e, are nonetheless two distinct
subj ects. The joinder of these two subjects
in one act violate Article I1l, Section 6
of the Florida Constitution; thus, we hold

that Chapter 95-182, Laws of Florida is
unconstitutional. 708 So.2d at 317.

The Thonpson court determned that the w ndow period to

chal l enge the constitutionality of the statute began on Cctober



1, 1995, the effective date of Chapter 95-182 and cl osed on My
24, 1997, the date of the reenactnent of the 1995 anendnents as
part of the biennial adoption of the Florida Statutes. 708
So.2d 317 note 1. In Salters v. State, 24 Fla. L. Wekly D1116

(Fla. 4th DCA May 5, 1999), the Fourth District Court of Appeal
di sagreed with the Thonpson court as to the paraneters of the
wi ndow period. The Fourth District incorrectly concluded that
the w ndow closed on October 1, 1996, the effective date of
Chapt er 96-388, Laws of Florida.

Section 44 of Chapter 96-388 contains an anended version
of the career crimnal statute. It is not a biennial adoption
of the Florida Statutes. For the reasons that follow |ike
Chapter 95-182, Laws of Florida, Chapter 96-388 violates the
single subject rule as set forth in Article Il1l, Section 6, of
the Florida Constitution.

Article 111, Section 6, of the Florida Constitution

includes a limtation on a passage of new legislation in

Florida which is coomonly called “the one subject rule”: Laws -
Every law shall enbrace the one subject and matter properly
connected therewith, and the subject shall be briefly expressed
inthe title...

“The purpose of the requirenent that each | aw enbrace only
one subject and matter properly connected with it is to prevent
subt er f uge, surpri se, hodgepodge and | og-rolling in

|l egislation.” Santos v. State, 380 So.2d 1284 (Fla. 1980); see




also, Brown v. Firestone, 382 So.2d 654, 663 (Fla. 1980); State

v. Lee, 356 So.2d 276, 282 (Fla. 1978); Wllians v. State, 459

So.2d 319 (Fla. 5th DCA 1984). Were legislation fails the
Article 111, Section 6 one subject rule the courts nust strike
it down.

In the analysis of what constitutes one subject, this
Court has held that “Wde latitude nust be afforded the
Legislature in the enactnent of laws, and this Court wll
strike down a statute only when there is a plain violation of
the constitutional requirenment that each enactnent be |limted
to a single subject which is briefly expressed in the title.”

State v. Lee, 356 So.2d at 282. A bill’s subject nay be broad

as long as there is a “natural, |ogical connection” anong the
matters contained within. [d.

But the “wide latitude” standard does not pl ace
| egi sl ati on beyond review. Courts nust bal ance a deference due
to legislative branch with the duty to protect the state
constitution and proper governnmental process. There are,
therefore, definite limts to how broad a scenario the
| egislature may envision when passing multiple matters and
subj ects under the title and vote of one bill. For exanple, in

Colonial lInvestnents Co. v. Nolan, 131 So.2d 178 (Fla. 1930),

provisions requiring a swrn tax return and a provision
prohi biting deed recorded without the stating of the grantor’s

address were held to be independent and unrelated to satisfy



the constitutional requirenent. Simlarly, the prohibition of
the manufacture and trafficking of Iliquor and a provision
crimnalizing voluntary intoxication failed the one subject

rule. Albritton v. State, 89 So. 360 (Fla. 1921).

Chapter 82-150, Laws of Florida, is another exanple of a
| aw which violated the single subject rule. It contained four
subsections, which can be summari zed as foll ows:

1. Created the new crime of “prohibiting
the obstruction of justice by false
i nformation.”

2. Challenge nmenbership rules for the
Fl orida Council on Crimnal Justice.

3. Repeal ed certain sections of the Florida
Council on Crimnal Justice.

4. Provide an effective date for the bill.
This legislation was found violative of the one subject

rule. The Fifth District in Wllians v. State, 459 So.2d 319

(Fla. 5th DCA 1984) expl ai ned:

The bill in question in this case is not a
conprehensive |law or code type of statute.
It is very sinply a law that contains two
different subjects or matters. One section
creates a new crine and the other section
anmends the operation and nenbership of the
Florida Crimnal Justice Council. The
general object of both may be to inprove
the crimnal justice system but that does
not make them both related to the sanme
subj ect matter.

459 So. 2d at 320.
In Bunnell v. State, 453 So.2d 808 (Fla. 1984), this Court

agr eed:

10



We recognize the applicability of the rule
that legislative acts are presuned to be
constitutional and that courts should
resol ve every reasonabl e doubt in favor of
constitutionality. Nevertheless, it is our
view that the subject of Section 1 has no
cogent relationship with the subject of
Sections 2 and 3 and that the object of
Section 1 is separate and disassociated
from the object of Sections 2 and 3. W
hold that Section 1 of 82-150 was enacted
in violation of the one subject provision
of Article I11, Section 6, Fl ori da
Constitution. [Citations omtted].

453 So. 2d at 809.
In State v. Johnson, 616 So.2d 1, 4 (1993), this Court

hel d that Chapter 89-280, Laws of Florida, violated the single
subj ect requi renent because it addressed two unrelated
subj ects: “The habitual offender statute, and ...the |icensing
of private investigators and their authority to repossess
personal property.” This Court adopted the District Court’s
anal ysi s of Chapter 89-280:

The title of the active issue designates it
an act relating to crimnal law and
procedure. The first three sections of the
Act amend Section 775.084, Fl ori da
Statutes, pertaining to habitual felony
of f enders; Section 775.0842, Fl ori da
Statutes, pertaining to policies for career
crimnal cases. Sections 4 through 11 of
the Act pertain to the Chapter 493
provi sions governing private investigation

and pat r ol servi ces, specifically,
repossession of notor vehicles and notor
boats. |d.

This Court also agreed with the District Court that “it is
difficult to discern a logical or natural connection between

career crimnal sentencing and repossession of notor vehicle by

11



private investigators.” 1d. (Ctation in internal quotes
omtted). This Court found these to be “two very separate and
di stinct subjects” which have “absolutely no cogent connection
and were not reasonably related to any crisis the Legislature
intended to address.” 1d. The Court rejected the state’s
contention that these two subjects relate to the single subject
of controlling crinmne.

Johnson, |ike Bunnell, was a unaninobus decision. As
Justice Ginmes noted in his concurring opinion:

In Jamson v. State, 583 So.2d 413 (Fl a.
4th DCA), review denied, 591 So.2d 182
(Fla. 1991), and McCall v. State, 583 So.2d
411 (Fla. 4th DCA 1991), the court relied
upon this Court’s decision in Burch
(citation omtted), in concluding that
Chapter 89-280 did not violate the single
subject rule. As the author of the Burch
opi ni on, I find t hat case to be
substantially different. The Bur ch
| egi sl ation was upheld because it was a
conprehensive law in which all of the parts
were at least arguable related to its
overall objective of crime control. Here

however, Chapter 89-280 is directed only to
two subjects - habitual offenders and
repossession of notor vehicles and notor
boats - which have no relationship to each

ot her whatsoever. Thus, | conclude that
this case is controlled by the principal of
Bunnell (citation omtted) rather than

Bur ch. 616 So.2d at 5 (Gines, J.,
concurring).

These cases establish the follow ng principals: provisions

in the statute will be considered as covering a single subject
if they have a cogent, logical, or natural connection or
relation to each other. The legislature wll be given sone

12



|atitude to enact a broad statute, provided that statute is
intended to be a conprehensive approach to a conplex and
difficult problem that is currently troubling a |large portion
of the «citizenry. However, separate subjects cannot be
artificially connected by the use of broad |abels like “the
crimnal justice systenf or “crine control.”

Based upon these principles, Chapter 96-388, Laws of
Florida, is unconstitutional. It is loosely titled, “Public
Safety.” Its seventy four sections run the ganut from
i npl enmenting a continuous revision cycle for the crimnal code,
coordinating information systens resources, enacting the
“Street Gang Prevention Act of 1996,” enacting the “Jimry Ryce
Act,” relating to sexual predators as well as redefining
various crimes and attendant punishnents. The seventy four
sections of Chapter 96-388 nmay be briefly sumarized as
fol |l ows:

Section 1 -- creates a new Section
775.0121, which requires the legislature to

revise and update the Florida crimnal
statutes on a regul ar basis.

Section 2 -- anends Section 187.201, which
deals with the "State Conprehensive Plan"
for the crimnal justice system

Section 3 -- anends Section 943.06
regarding the nenbership of the "Crimna
and Juvenile Justice Information Systens
Council . "

Sections 4-16 -- anends and creates several
statutes dealing wth the nmenbership and
the duties of the "Crimnal and Juvenile
Justice Information Systens Council" and

13



its relation to ot her gover nment
or gani zat i ons.

Section 17-21 -- anends several statutes
r egar di ng juvenile crim nal hi story
records.

Section 22 -- anmends the statutory provi-

sions regarding the preparation of sen-
tenci ng gui del i nes scoresheets.

Section 23 -- repeals Section 6 of Chapter
94-209, Laws of Florida, which had inposed
duties on the Juvenile Justice Advisory
Boar d.

Section 24 -- requires the "Justice
Adm nistrative Commi ssion [to] report to
the Legislature no later than January 1,
1997, item zing and explaining each of its
duties and functions."

Section 25 -- anends Section 27.34(4) by
elimnating the provision that allowed the
| nsurance Comm ssioner to contract with the
"Justice Adm nistrative Comm ssion for the
prosecution of crimmnal violations of the
Wor kers' Conpensation Law ...."

Section 26 -- repeals Section 27.37, which
had created the "Council on O ganized
Crime" and detailed its nenbership and
duti es.

Section 27 -- repeals Sections 282.501 and
. 502, which had directed the Departnent of
Education to establish the "R sk Assessnent
Coor di nati ng Counci | ", whi ch was to
"develop a population-at-risk profile for
purposes of identifying at an early age,
and tracking for statistical purposes,
persons who are probable candidates for
entering into the crimnal justice system
so as to develop education and hunman
resources to direct such persons away from
crimnal activities", and providing for
menbership and duties of this council.

Section 28 -- repeals Sections 648.25(2),
. 265, and .266, which had established the

14



"Bail Bond Advisory Council", which was to
moni tor and nmake recommendations regarding
pre-trial release procedures.

Section 29 -- anends Sections 648.26(1) and
(4) to elimnate the Bail Bond Advisory
Council from the regulatory process over
bai | bond agents.

Section 30 -- repeals the "Florida Drug
Puni shrent Act of 1990", whi ch  had
attenpted to identify offenders whose
crimnal activity was the result of drug
problens and divert those offenders into
treat ment prograns.

Section 31 -- repeals Section 827.05, which
had created the offense of "negligent
treatnment of children.™

Section 32 -- repeals Section 943.031(6),
whi ch had provided for automatic repeal of
Section 943.031, which in turn created,
provi ded for nenbership, and inposed duties
upon, the "Florida Violent Crime Council."

Sections 33-43 -- anends Sections 39.053,
893. 138, 895.02, and Chapter 874 regarding
the prosecution of offenders who are
menbers of a "Crimnal Street Gang",
i ncluding new definitions, the creation of
new of fenses, and provisions for punishnment
and forfeiture.

Sections 44- 46 -- amends t he
habitualization sentencing statutes in
m nor ways.

Sections 47-48 -- anends the definitions of
burgl ary and trespass.

Section 49 -- amends the definition of
theft.

Sections 50-53 -- anends the sentencing

gui delines in mnor ways.

Section 54 -- significantly anmends Section
893. 135(1), regarding the offense of
trafficking in controlled substances.

15



Sections 55-59 -- anends various statutes
regar di ng enhanced of f enses and a
defendant's eligibility for gain-time or
early rel ease.

Sections 60-67 -- creates the "Jimy Ryce
Act", which significantly anmends the
Fl ori da Sexual Predat ors Act and

est abl i shes provi si ons regar di ng t he
rel ease of public records regarding m ssing
chi | dren.

Section 68 -- creates Section 943.15(3),
which requires "t he Florida Sheriffs
Association and the Florida Police Chiefs
Associ ation [toO] devel op pr ot ocol s
establ i shing when injured apprehendees w ||
be placed under arrest and how security
wi |l be provided during any hospitalization
[ and] address[ing] the cost to hospitals of
provi di ng unreinbursed nedical services..

Section 69 -- amends Section 16.56 to give
the statew de prosecutor jurisdiction over
violations of "s. 847.0135, relating to
conput er pornography and child exploitation
prevention ...."

Sections 70-71 -- anends definitions and
creates new offenses regarding conputer
por nogr aphy.

Section 72 -- anmends Section 776.085
regarding the provision of a civil damages
action against perpetrators of forcible
fel oni es.

Sections 73-74 -- provides for an effective
dat e.

Chapter 96-388 thus enconpasses a mnultitude of

unr el at ed

subj ects that have separate and di sassoci ated objectives. It is

the variegated nature of the subject matters of the Act which

precl ude

mandat e t hat

the title from conmplying wth the constitutional

16

its subject be briefly expressed in the title.



The proof of constitutional violation in Chapter 96-388 is
clear. The only arguable connection anong all sections of the
bill is “public safety.” But Florida courts have ruled such a
broad, general area may not be considered a single subject or
the constitutional mandate would becone neaningless. For
exanpl e, both Bunnell and WIllians rejected the contention that
many separate matters nmay be included together in one bill if
all relate sonehow to a broad general subject area, such as
crimnal justice or crime prevention and control, as contended
by the state in those cases. The Fifth District in WIllians
hi ghlighted the fallacy of such a position:
The Bunnell court (referring to the Second
District decision) reasoned that although
not expressed in the title, it could infer
fromthe provisions of the bill, a genera
subject, the crimnal justice system which
was germai ne to both sections. Even if that
subj ect was expressed, for exanple, in a
title reading “Bill to Inprove Crimnal
Justice in Florida,” we think this is the
obj ect and not the subject of t he
provi si ons. Furt her, approving such a
general subject for a non-conprehensive | aw
woul d wite conpl etely out of t he
Constitution the anti log-rolling provision
of Article Ill, Section 6.

459 So.2d at 321. (Footnote omtted).

Since the Act clearly includes a great many nore than one
subj ect, Chapter 96-388 violates Article Ill, Section 6 of the
Florida Constitution and nust be invalidated. As the career
crim nal statute was unconstitutionally enacted by both

Chapters 95-182 and 96-388, the wi ndow period to challenge the

17



constitutionality of the statute remained open until My 24,
1997, the date of the biennial adoption of the anendnents to
the Florida Statutes. Because the instant offense arose on May

15, 1997, Petitioner is entitled to relief.

| SSUE 11
THE TRI AL COURT ERRED I N DENYI NG
PETI TIONER S REQUEST FOR A JURY | NSTRUCTI ON
ON THE JUSTI FI ABLE USE OF NON- DEADLY FORCE
During a prelimnary charge conference and wthout
objection from the state, Petitioner requested a self-defense
jury instruction. (T 109-110) Petitioner subsequently narrowed
his request to that of a jury instruction on justifiable use of
non-deadly force. Again, the state did not object to
Petitioner’s request. The trial court, however, deni ed
Petitioner’s request for a jury instruction on justifiable use
of non-deadly force. (T 118-119) This was reversible error.
It is well-settled that where there is any evidence
introduced at trial which supports the theory of defense, a
defendant is entitled to have the jury instructed on the |aw

applicable to his theory of defense when he so requests. Bryant
v. State, 412 So.2d 347, 350 (Fla. 1982); Motley v. State, 20

So.2d 798 (1945). A defendant is entitled to an instruction on
his theory of defense however flinsy the evidence is which
supports that theory or however weak or inprobable the evidence

may have been. Vazquez v. State, 518 So.2d 1348, 1350 (Fla. 4th

18



DCA 1987); Holley v. State, 423 So.2d 562, 564 (Fla. 1st DCA

1982). It is for the jury, not the trial court, to determ ne

what weight to give the defendant’s evidence. Vazquez, supra.

As the second district stated in Kilgore v. State, 271 So.2d

148, 152 (Fla. 2d DCA 1972):

It is not the quantumor the quality of the
proof as to self-defense that determ nes
the requirenent for giving the charge. If
any evidence of a substantial character is
adduced, either wupon cross-exam nation of
state witnesses or upon direct exam nation
of the Defendant and/or his wtnesses, the
el enent of self-defense becones an issue

and the jury, as the trier of the facts,
should be duly charged as to the |[|aw
t hereon, because it is the jury' s function
to determ ne that issue.

In the instant case, there was sufficient evidence
introduced from Petitioner’s statenent to support t he
instruction on the justifiable use of non-deadly force. In
Petitioner’'s taped statenent, he indicated that what occurred
between himand M. Cortez was the result of M. Cortez having
previously run his nouth at Petitioner. According to
Petitioner, there was a sexual orientation conflict between the
two. (T 87) An instruction on the justifiable use of non-deadly
force was therefore warranted. See, Florida Standard Jury
Instruction (Crim)3.04(e).

The question of whether Petitioner’s act of cutting Cortez
across the throat wwth a razor to avoid a sexual confrontation
constituted non-deadly force should have been a question for

the jury. Although the jury may have been unable to concl ude
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that the use of deadly force, for exanple, in response to a
sexual advance was justifiable, they my have reached a
different result if they had the opportunity to find that
Petitioner’s use of the razor was non-deadly force.

Accordingly, this cause nust be reversed and remanded for

a new trial.
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CONCLUSI ON

Based on the foregoing argunent and authorities cited
therein, Petitioner respectfully requests this Court to quash
the opinion of the First District Court of Appeal and reverse

t hi s cause.
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