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PRELI M NARY STATEMENT

Petitioner, the State of Florida, was the prosecution in the
trial court, Appellee before the Fourth District Court of Appeal,
and will be referred to herein as “Petitioner” or the “State”.
Respondent was the defendant in the trial court, Appellant on
appeal to the Fourth District Court of Appeal, and will be referred
to herein as “Respondent” or “Defendant”. Reference to the record
on appeal will be by the synbol “R followed by the appropriate
page nunber. References to appellate docunents will be by their

title followed by the appropriate page nunber.



STATEMENT OF THE CASE AND FACTS

On Novenber 17, 1986, Respondent entered a guilty plea to
delivery of a controlled substance, was placed on tw years
probation, and ordered to pay a fine. Such probation term nated

successfully in January 1988. Kalici v. State, 24 Fla. L. Wekly

D1714 (Fla. 4th DCA July 21, 1999). After deportation proceedi ngs
were initiated by the Immgration and Naturalization Service,
Respondent filed a petition for wit of coram nobis on March 4,

1998, approxi mately twelve years after having entered his guilty

plea. |d. In this pleading, Respondent alleged he was facing
deportation and clainmed the plea should be w thdrawn because the

trial court had not informed him of possible deportation

consequences. |d.

Wthout ordering a response fromthe State or, requiring the
State’s attendance at the hearings on the matter, the petition and
request for rehearing were considered and denied by the trial
court. (R 10, 27-37). These decisions were based upon the facts
that at the time Respondent entered his plea, the trial court was
not required to inform defendants about deportation consequences,
the matter was not cognizable under Florida Rule of Crimnal
Procedure 3.850, and because of the twelve year gap between the

plea and the petition, the State nost |ikely would not be able to



re-try the Respondent. (R 27-37). In particular, the trial judge

r easoned:
| see enornous di sadvantages to the State. It
may not be prosecutable. The State does not
have anyt hi ng anynore. It is 12 years ago.

Where they have destroyed things on this
because it was so | ong ago.

(R37). Respondent admtted that the plea hearing transcripts were
destroyed. (R 5).

Approxi mately one nonth after the rehearing was denied,
Respondent filed an affidavit alleging that his trial counsel had
m s-advi sed hi mabout the deportation consequences associated with
the plea. The trial court reasoned:

| don’t think it can be raised on a 1986 case
at this point where that is not the |aw
There is no requirenent, all time [imts have
expired, the sentence is over wth, everything
is done. It is 12 years later, and the
def endant is being deported. | don't think he
has any legal basis to withdraw the plea.
(R 47). Subsequently, defense counsel admtted that before Florida
Rul e of Crimnal Procedure, 3.172 was anended, the trial court was
not required to inform a defendant of the potential deportation
consequences associated with a guilty plea. (R 47).
This decision was appealed to the Fourth District Court of

Appeal (“Fourth District”) which then i ssued an opinion on July 21,

1999. (Exhibit 1). The Fourth District relied upon this Court’s



recent decision of Wood v. State, 24 Fla. L. Wekly S240 (Fla. My

27, 1999) in reversing and remandi ng the cause for an evidentiary
heari ng. The State’s Mtion for Rehearing addressed to the
m sapplication of Wod and the apparent rejection of the
traditional |aches argunent was deni ed on August 19, 1999. Notice
to invoke this Court’s jurisdiction was filed on Septenber 17

1999. On Cctober 15, 1999, the Fourth District denied the State’s
notion to recall and stay the nmandate, but noted that the State was
not precluded fromraising the | aches defense at the trial |evel.

(Exhibit 2). However, such is not clear fromthe opinion.



SUMVARY OF THE ARGUMENT

POINT I - Having entered a guilty plea in 1986, conpleted his
probation in 1988, Respondent’s 1998 petition for wit of coram
nobis is barred by the traditional doctrine of |aches. The Fourth

District Court of Appeal erred in applying Wod v. State, 24 Fla.

L. Weekly S240 (Fla. May 27, 1999) and disregarding the doctrine of

| aches announced in McCray v, State, 699 So. 2d 1366 (Fla. 1997)

because the trial court found the 12 vyear delay between
Respondent’s plea and his petition for relief placed the State at
an enornous di sadvant age. This Court should find that the
traditional doctrine of |aches applies evenin |light of Whod, quash
the decision of the district court and remand the matter wth
instructions to reinstate the trial court’s denial of the petition
for wit of error coram nobis.

POINT II - The district court breathed newlife into a claim
in contravention of the dictates of Wod. At the tine Respondent
entered his plea in 1986, the trial court had no responsibility to
advi se defendants of potential deportation consequences under
Florida Rul e of Crimnal Procedure 3.172. This requirenment was not
put into effect until January 1989. By reversing the trial court’s
decision, the Fourth District Court of Appeal breathed life into

the claimthat does not exist. As such, it was error to reverse



and remand the case for an evidentiary hearing. The district
court’s decision should be quashed.

POINT III - Announcing a two year tine |limt for presenting
collateral relief clains, this Court in Wod ruled that all clains
t hat were cogni zabl e under the wit of error coramnobis would now
be avail abl e to noncustodi al petitioners. Thus, those clains that
wer e not cogni zabl e under the wit were still barred. The wit of
error coram nobis was available to chall enges questions of fact,
not questions of |aw The sufficiency of a plea colloquy is a
question of law, thus, not cognizable under the wit. Even under
the new two year tinme |imt for clains traditionally cognizable
under the wit, the tine [imt announced in Wod, does not give
Respondent a cause of action. The trial court’s order should have
been affirmed.

POINT IV - Assuming the newtinme limt announced in Wod gave
Respondent a two year windowto file his claim the trial court’s
deni al of the claimwas proper nonethel ess. Wod reenforced the
| ong standing requirenent that due diligence be used to discover
any alleged clains and bring them to the court’s attention.
Respondent did not use due diligence in this case as he all owed
nore than nine years to pass after the pronul gati on of Florida Rule

of Crimnal Procedure 3.172(c)(8) before challenging his plea.



Because Respondent di d not pl ead or show due diligence was enpl oyed
to discover the claim it was error to reverse the trial court’s
deni al of Respondent’s petition for wit of error coramnobis. The
trial court’s order should be reinstated.

POINT V - By reversing the trial court and remanding the
matter for an evidentiary hearing, the Fourth District Court of
Appeal erred. Respondent’s petition for error coramnobis does not
meet the pleading requirements for wthdrawal of a plea as

announced in Peart v. State, 705 So. 2d 1059 (Fla. 3d DCA 1997) (en

banc), rev. granted, 722 So. 2d 193 (Fla. 1998) and Fl ori da Rul e of

Crimnal Procedure 3.172(i). The trial court denied the petition
properly. The district court erred in remanding the case for an
evidentiary hearing based upon the legally insufficient pleading.
This Court should quash the decision of the Fourth District Court
of Appeal and remand with directions that the trial court’s order
by reinstat ed.

POINT VI - Respondent should not be permtted to withdraw his
pl ea based upon his claimthat trial counsel m sadvised hi mabout
possi bl e deportati on consequences. Because Respondent has failed
to allege any facts in his petition for wit of error coram nobis
supporting his claim of prejudice, the pleading is legally

insufficient under Strickland v. Washington, 466 U S. 668 (1984).




The petition had been deni ed properly by the trial court and should

not have been reversed for an evidentiary hearing.



ARGUMENT
PO NT |

THE FOURTH DI STRI CT COURT OF APPEAL ERRED | N
| TS APPLI CATI ON OF WOOD V. STATE, 24 FLA. L.
VWEEKLY S240 (FLA. MAT 27, 1999) WHEN IT DI D
NOT ACKNOALEDGE THAT RESPONDENT’ S CORAM NOCBI S
CLAI M WAS BARRED BY TRADI Tl ONAL LACHES.

The Fourth District msapplied Wod v. State, 24 Fla. L.

Weekly S240 (Fla. May 27, 1999) when it failed to apply the

traditional doctrine of |aches as outlined in McCray v. State, 699

So. 2d 1366 (Fla. 1997). In MCray, this Court concluded that “the
doctrine of laches has been applied to bar collateral relief
proceedi ngs when, fromthe face of the petition, it is obvious that
the state has been nmanifestly prejudiced and no reason for an
extraordinary dely has been provided.” 1d. at 1368. Whi |l e
addr essi ng how | aches applied in habeas corpus petitions alleging
i neffective assistance of appellate counsel, this Court concl uded
the petition “is presuned to be the result of an unreasonabl e del ay
and to prejudice the state if the petition has been fil ed more than
five years fromthe date the petitioner’s conviction becane final.”

Id. (enphasis supplied). See also, Anderson v. Singletary, 688 So.

2d 462, 463 (Fla. 4th DCA 1997)(finding petition filed fifteen
years after appeal was decided w thout alleging basis for delay

woul d be barred by |laches where trial transcripts and appellate



records had been destroyed); G egersen v. State, 699 So. 2d 1366

(Fla. 4th DCA) (recognizing that the traditional doctrine of |aches

operates to bar error coramnobis relief), rev. granted, 728 So. 2d

205 (Fla. 1998).

At the tine the Defendant pleaded guilty, the trial court did
not have to advise him of deportation consequences. See Florida
Rule of Crimnal Procedure 3.172(c) (1986). It was not until
January 1, 1989 that Florida Rule of Crimnal Procedure 3.172(c)(8)
(1989) was pronul gated, thereby mandating that the trial court
advise a defendant that his plea could carry deportation

consequences. In re Anendnents to Florida Rules of Crimnal

Procedure, 536 So. 2d 992, 992 (Fla. 1988). dearly, there was no
error even if deportation consequences were not discussed at the
time Respondent’s plea was entered. Moreover, if it could be
concluded there is a cause of action, such arose as of January 1,
1989. However, by permitting nore than nine years to pass after
the rule was anended, Respondent did not use due diligence to
i nvestigate or challenge the voluntariness of his plea. Hall man v.
State, 371 So. 2d 482, 485 (Fla. 1979)(reasoning “it nust appear
t hat defendant or his counsel could have known [of the alleged

facts] by the use of due diligence”), overruled on other grounds,

Jones v. State, 591 So. 2d 911 (Fla. 1992). Because a defendant is

10



presuned to have notice of the |law, Respondent has not shown he
used due diligence in uncovering any all eged defect in his plea and
he shoul d not be permtted to conplain in the face of the State’'s
prej udi ce.

In the instant case, on Novenber 17, 1986, the Defendant
entered his guilty plea to delivery of a controlled substance.

Kalici v. State, 24 Fla. L. Wekly D1714 (Fla. 4th DCA July 24,

1999). Alnost 12 years | apsed between the entry of the plea and
the filing of a petition for wit of error coramnobis. [d. During
that intervening tinme, as admtted by the Defendant, and found by
the trial court, records and the transcript of the plea hearing
were destroyed. (R 5, 37). The trial judge noted:

| see enornmous disadvantages to the State.

[ The case] may not be prosecutable. The State

does not have anything anynore. It is 12

years ago. \Wiere they have destroyed things

on this because it was no | ong gone.
(R 37). Thus, the trial judge recognized that the State was
prejudiced by this late request to withdraw a plea, thus finding
| aches appli ed.

I n Wbod, the sole issue was “whether wits of error coram

nobis are subject tothetine limtations contained in rule 3.850.”

Wod, 24 Fla. L. Wekly at S241. The doctrine of |aches was not

addressed. However, here, the trial court found | aches applied and

11



the State argued that position on appeal (State’'s Answer Brief 6-
7). Nonetheless, the Fourth District ignored this and found the
Petitioner entitled to an evidentiary hearing based upon the new

two year tine limt announced in Wod. Kalici, 24 Fla. L. Wekly at

1714. This was error.

Arguabl y, under the dictates of Wod, the Fourth District was
correct to find that Respondent was not tine barred frompresenting
his claim given the fact that this Court gave non-custodi al
def endants i n Respondent’s position two years fromMay 27, 1999 to
bring forward clains “traditionally cognizabl e under coramnobis.”
Wod, 24 Fla. L. Wekly at S241, However, the Fourth District erred

in not applying the traditional doctrine of |aches. See Bartz v.

State, 740 So. 2d 1243 (Fla. 3d DCA 1999)(finding petition for
error coramnobis not time-barred under Whod, but applying doctrine
of | aches where defendant did not use due diligence and transcripts
were destroyed after ten years). The Fourth District’s opinionis
erroneous on its face as it does not recognize MCray and the
traditional doctrine of |aches as a valid defense to cl ai ns brought
nore than five years after the alleged error occurred. This Court
should find that | aches applies to this case and reverse the Fourth
District’s decision wwth directions to affirmthe trial court’s

denial of the petition for wit of error coram nobis.

12



PO NT 11
THE DI STRICT COURT ERRED I N BREATHI NG LI FE
| NTO A NON- EXI STENT CLAIM AS A PLEA COLLOQUY
CONDUCTED | N 1986 WAS NOT REQUI RED TO | NCLUDE
A DI SCUSSI ON OF PCOSSI BLE DEPORTATI ON
CONSEQUENCES.

The Fourth District erroneously breathed life into the
Defendant’s claim in contravention of the dictates of Wod.
Because the Defendant entered his plea before the pronul gati on of
Rul e 3.171(c)(8), the alleged failure of the trial court to discuss
possi bl e deportation with the Respondent prior to accepting his
pl ea was not error. However, the Fourth District reversed the
trial court and inproperly ordered that the |l ower tribunal conduct
an evidentiary hearing on this non-existent claimeven though such

was not required under Wod.

This Court opined in Wod that:

13



By extending rule 3.850 relief to noncust odi al
claimants, we do not narrow in any way the
relief heretofore available to defendants
under coram nobis. Al clainms cognizable
under the wit are now available to
noncust odi al novants under the rule.

Wod, 24 Fla. L. Wekly at S241. Inplied with this statenent that

the Court was not narrowing the relief available previously is the
corollary that the relief would not be expanded. Here, the
Def endant was never entitled to a specific inquiry related to
deportation, therefore, he cannot conplain that one was not nade.

Medina v. State, 711 So. 2d 256, 257 (Fla. 3d DCA 1998) (hol di ng

t hat defendant who entered plea prior to January 1, 1989 was not
required to be informed of deportation consequences, therefore, he
had no claimin coram nobis petition).

Prior to 1989, challenges to a plea entered w thout di scussion
of deportation consequences were not cogni zabl e under either coram
nobis or Rule 3.850 as there was no duty to discuss this nmatter
with the defendant. Furthernore, the anendnent to Rule 3.172 was
not nmade retroactive. Medina, 711 So. 2d at 257. This fact was
acknow edged by the trial judge when he stated:

As | say, the problemthat |1'm having here is
that this was a plea that was entered into 12
years ago. The case law problemis that 12
years ago, these adnonitions were not given,
and so it does not nean that every plea that

was ever entered into then, where adnonitions
were not given, from when Florida becane a

14



state, are subject to filing a wit of error
[ coram nobis. | think the law was they
absolutely are not....
(R 29). Moreover, the trial court noted, “lImmgration doesn’t
recogni ze [advi sing defendant of deportation] at all. They cite
here that it is a collateral issue which does not render,
essentially, ineffective assistance of counsel.” (R 32).
It is well settled that deportation conseqguences are

col l ateral issues for which postconvictionrelief is not avail abl e.

Fundora V. St at e, 513 So. 2d 122 (F a. 1987) (fi ndi ng

i mm gration/deportation repercussions are collateral to a plea,

t hus, such consequences may not formthe basis for an ineffective

assi stance of counsel clain); State v. G nebra, 511 So. 2d 960
(Fla. 1987)(rejecting availability of Rule 3.850 relief); Chaar v.
State, 685 So. 2d 1037 (Fla. 3d DCA 1997) (hol ding coram nobis

relief unavailable). See also, Peart v. State, 705 So. 2d 1059,

1062 (Fla. 3d DCA) (en banc)(finding coram nobis relief not
avai l able to defendants seeking to withdraw their plea absent a

show ng of prejudice), rev. granted, 722 So. 2d 193 (Fla. 1998).

Base upon the foregoing, the new two year tine limtation
announced i n Wod shoul d not apply to the Def endant as he was never
entitled to any relief. By reversing the trial court’s order, the

Fourth District breathed life into a claimthat has no basis in

15



| aw. Moreover, ordering an evidentiary hearing is inapposite to
Wod, 24 Fla. L. Wekly at S241 where this Court held that “coram
nobi s clains cannot breathe life into postconviction clainms that
have previously been held barred.” If a basis for relief never
exi sted, the new tine franme announced in Wod certainly wuld not
created a cause of action. The Fourth District’s decisionin this
matter is clear error. Hence, this Court should reverse the
decision of the Fourth District and remand with instructions that

the trial court’s order be affirned.

PO NT I11
RESPONDENT |S NOT ENTITLED TO W THDRAW HI S
PLEA BASED UPON HI S CHALLENGE TO THE PLEA
COLLOQUY AS THE SUFFI CI ENCY OF THE COLLOQUY I S
A QUESTI ON OF LAWNOT TRADI TI ONALLY COGNI ZABLE
UNDER THE WRI T OF ERROR CORAM NOBI S.
This Court’s decision in Wod does not gi ve Respondent a basis

for withdrawing his plea. The newtwo year tine limt only applies

16



to clains “traditionally cognizabl e under coram nobis.” Wod, 24
Fla. L. Weekly at S241. Because challenges to the sufficiency of
the plea colloquy are questions of |aw, not questions of fact, the
wit of error coram nobis is not the appropriate vehicle for
seeking relief. The trial court denied Respondent’s petition for
wit of coram nobis properly. It was error to reverse this
deci sion and remand for an evidentiary hearing.

As announced in Hallman, 371 So. 2d at 485, the wit of error
coram nobis is the nethod used to correct errors of fact, not
errors of law. Challenges to the sufficiency of the plea colloquy

are questions of law State v. Garcia, 571 So. 2d 38 (Fla. 3d DCA

1990). Recently, in Peart, the Third District Court of Appeal
addressed the issue of whether a wit of error coram nobis is
available to attack a conviction based upon the trial court’s
failure to appri se a def endant of deportati on consequences pursuant
to Florida Rule of Crimnal Procedure 3.172(c)(8). It was
concl uded that the sufficiency of the plea colloquy was a question
of law, thus, the wit was not the proper renedy. Peart, 705 So.
2d at 1062.

Fol | ow ng the deci sions of Peart and Wod, the Third District

Court of Appeal decided Som ntac v. State, 24 Fla. L. Weekly D2241

17



(Fla. 3d DCA Sept. 29, 1999)1,

In that case,

a defendant

chal | enged t he vol untariness of his plea alleging neither the trial

court nor counsel? advised him of the

consequences. Recogni zing the claim was not

possi bl e

deportation

ti me-barred under

Whod, the district court reached the nerits of the clai mreasoni ng:

In Peart, this court said:

In these cases, the defendants do

not seek coram
asserting errors of
di scovered evi dence,

col l oquy rendering

involuntary. State v.

nobi s

fact or
but rather on
the basis of an error of
wit, an irregularity in their plea

their
Garcia, 571

relief
new y

law, to

pl eas

So. 2d 38 (Fla. 3d DCA 1990).

Mor eover, these petitions for relief
do not assert clainms "of such a
vital nature that had they been
knowmm to the trial court, they
conclusively would have prevented
the entry of the judgnent." Hall man,
371 So. 2d at 485. Coram nobis
relief, t heref ore, iIs not t he
appropriate renedy.

705 So. 2d at 1062. Thus, under this court's

pr ecedent,

relief nust be deni ed because this

type of defect in a plea colloquy is, in this
court's view, not traditionally cognizable
under coram nobi s.

Som ntac, 24 Fla. L. Wekly at 2241-42.

1 Conflict was certified with Kalici v. State,

Weekly D1714 (Fla. 4th DCA July 21, 1999).

2 See Point VI
counsel m sadvi sed Respondent

18

24 Fla. L.

for argunent on allegation that defense
regardi ng deportation.



Before the trial and district courts, Respondent chall enged
the trial judge' s alleged failure to advise him of a potential
deportation arising froma guilty plea. As such, Respondent sought
to have the | ower court answer a question of law, not fact. Under
both Peart and Somintac, the trial court did not err in denying
relief.

In his petition for wit of error coram nobis (R 2),

Respondent relied upon Marriott v. State, 605 So. 2d 985 (Fla. 4th

DCA 1992). Such reliance is msplaced. The court in Marriott was
faced wth an in-custody defendant who had filed a notion for
postconviction relief under rule 3.850. Furthernore, because the
pl ea was entered after Rule 3.172(c)(8) had gone into effect, and
within two years of the entry of the plea3 the defendant had a
basis to conplain. However, here, the trial court was not required
to di scuss deportation at the plea hearing and Respondent failed to
file his petition either while on probation, within two years of
his conviction becomng final, or wthin tw year of the
promul gation of Rule 3.172(c)(8). As such, the State urges that
Marriott is not dispositive of the issue at bar.

The State acknow edges Marriott, 605 So. 2d at 986 appears to

indicate a petition for wit of error coram nobis is the proper

8 Marriott v. State, 582 So. 2d 728 (Fla. 4th DCA 1991).
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vehicle for attacking plea colloquies when the defendant is no
| onger in custody. However, it is requested respectfully this
Court followthe reasoning in Peart and concl ude the sufficiency of
the plea colloquy is a question of law not of fact, thereby,

finding Respondent is not entitled to withdraw his plea.
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PO NT |V
THE DI STRICT COURT M SAPPLIED WOOD I N NOT
RECOGNI ZI NG RESPONDENT’ S FAI LURE TO USE DUE
Dl LI GENCE TO BRI NG FORWARD HI' S CLAI M
In Wood, this Court reiterated that “the discovery of facts
giving rise to a coramnobis claimw || continue to be governed by
t he due diligence standard” as recogni zed i n Hal l man, 371 So. 2d at
485. As noted above, it was not until January 1, 1989, that trial
courts were required to advise defendants of deportation
consequences. Thus, even if Wod gave the Respondent two years to
file his claim he is unable to prove he used due diligence in
di scovering any defect in the colloquy. As such, the Fourth
District erred in remanding the matter for an evidentiary hearing.

Assum ng arguendo, the Defendant had a cause of action as of

January 1, 1989 with the pronulgation of Rule 3.172(c)(8)% he did

4 The State submits that Florida Rule of Criminal Procedure
3.172(c)(8) was not made retroactive. |n re Anendnents to
Florida Rules of CGrimnal Procedure, 536 So. 2d 992 (Fla. 1988);
Medina v. State, 711 So. 2d 256, 257 (Fla. 3d DCA 1998). This
Court in Wtt v. State, 387 So. 2d 922, 926 (Fla. 1980) not ed:

the essential considerations in determ ning
whet her a new rule of |aw should be applied
retroactively are essentially three: (a) the
purpose to be served by the new rule; (b) the
extent of reliance on the old rule; and (c)
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not use due diligence in bringing this claim to the court’s
attention. Hallman, 371 So. 2d at 485 (reasoning “it nust appear
that defendant or his counsel could have known [of the alleged
facts] by the use of diligence”). It was not until March 1998 t hat
Respondent filed his petition attacking the propriety of his plea.
He gave no excuse for not discovering the alleged defect sooner.
As such, Respondent is unable to overcone this Court’s reasoning
that clainms previously filed under coramnobis will continue to be
j udged by the due diligence standard. Because the Fourth District
failed to recognize this requirenment when it reversed the tria
court, clear error was conmtted. This Court nust quash the
decision of the Fourth District and remand with instructions to

affirmthe trial court’s order denying coramnobis relief.

the effect on the adm nistration of justice
of a retroactive application of the new rule.

Clearly, it would have created an adm nistrative nightmare had
the 1989 version of Florida Rule of Crimnal Procedure
3.172(c)(viii) been made retroactive. Re-litigation of every
case in which a defendant had entered a guilty or nol o contendere
pl ea woul d have been inpossible to admnister. On this point

al one, the Suprene Court would have found that the rule should
not be applied retroactively.
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PO NT V
THE DI STRICT COURT ERRED |IN REQUI RING AN
EVI DENTI ARY HEARING ON A PETITION THAT WAS
LEGALLY | NSUFFI CI ENT UNDER FLORI DA RULE OF
CRIM NAL PROCEDURE 3.172(i) AND PEART V.
STATE, 705 So. 2d 1059 (FLA. 3d DCA), REW.
GRANTED, 722 So. 2d 193 (FLA. 1998).

The petition for wit of coram nobis nerely stated that the
trial court had failed to advise Respondent of deportation
consequences. This failure, along with defense counsel’s alleged
failure to discuss possible deportation associated with the plea
were cited as prejudicing Respondent. (R 2). Such a pleading is
legally insufficient as the Defendant has not established that had
he been infornmed of the deportati on consequences he woul d not have
entered a qguilty plea and either is innocent of the charges or
woul d have been acquitted had he proceeded to trial.

Pursuant to Rule 3.172(i), “failure to follow any of the

procedures in this rule shall not render a plea void absent a

show ng of prejudice.” In Peart, the Third District Court of
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Appeal reasoned that “prejudice” would be established if the
def endant (a) was not advi sed of deportation possibilities; (b) had
no actual know edge of sane; (c) deportation proceedi ngs had been
instituted; (d) the defendant would not have pled guilty had he
known of consequences; and (e) had he gone to trial, he would nost
probably have been acquitted. Peart, 705 So. 2d at 1063.

In the instant case, Respondent has failed to make such a
showing, let alone allege he is innocent or would have been
acquitted. Moreover, a review of the record reveal s the Def endant
was aware of deportation repercussions at the tine he entered his
plea. (R 17). Wth this adm ssion, and other defects, Respondent
cannot neet the requirenents of Rule 3.172(i) and Peart in order to

permt himto withdraw his plea. See also, State v. Evans, 705 So.

2d 631, 632 (Fla. 3d DCA 1998) (holding a plea can be vacated only

upon a showi ng of prejudice or mani fest injustice); Buell v. State,

704 So. 2d 552, 553 (Fla. 4th DCA 1997)(findi ng absent a show ng of
prejudice, there is no error in denying defendant’s request to
wi thdraw his plea). Thus, even if the Fourth District reached the
merits of Respondents cl ai mbased upon the newtinme frame announced
in Wod, 24 Fla. L. Wekly at S241, the district court erred in not
finding the petition legally insufficient under Peart, 705 So. 2d

at 1063 and Rule 3.172(i) and denied properly by the trial court.
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Based upon the foregoing, this Court should quash the Fourth
District’s decision in this matter and remand with instruction to

reinstate the trial court’s order denying coramnobis relief.

PO NT VI
RESPONDENT SHOULD NOT BE PERM TTED TO W THDRAW
H S PLEA BASED UPON ALLECGED M SADVI SE OF TRI AL
COUNSEL.

The record refl ects that Respondent chall enged his pl ea based
upon a claim that his trial counsel did not advise him of
deportation consequences (R 2 8) and affirmatively msled him
about deportation possibilities. (R 16-19; Initial Brief on Appeal
8-11). However, support for this attack was nade by way a an
affidavit after the petition for wit of coramnobis was denied as
well as the subsequent notion for rehearing. (R 10, 14, 15).

Moreover, the Fourth District did not address this issue, finding

only that Respondent challenged his plea based upon the trial
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court’s alleged failure to discuss deportation. Kalici, 24 Fla. L.
Weekly at S1714. Thus, defense counsel’s alleged error is not
before this Court, however, the State will address it out of an
abundance of caution that the Fourth District’s reversal for an
evidentiary hearing could be construed to permt further argunent
or relief on this point.

It nust be recognized that Respondent failed to all ege either

prong of Strickland v. Washington, 466 U S. 668 (1984) in his

petition for wit of error coramnobis. (R2 §8). Under Atkins v

Dugger, 541 So. 2d 1165, 1166 (Fla. 1989), if a defendant is unable
to establish that counsel’s *“conduct included a specific om ssion
or overt act which was a substantial and serious deficiency,
nmeasur ably bel ow that of conpetent counsel” then the court is not

required to reach the prejudice prong of Strickland. “A court

considering a claimof ineffectiveness of counsel need not nmake a
specific ruling on the performnce conponent of the test when it is

clear that the prejudice conponent is not satisfied.” Kennedy v.

State, 547 So. 2d 912, 914 (Fla. 1989). Here, the Respondent did
not show that his defense counsel’s comments were erroneous, but

nore inportantly, he has not alleged prejudice as defined in

Strickland.

In order to establish prejudice, “[t]he defendant nust show
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that there is a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to

underm ne confidence in the outcone.” Strickland. 466 U. S. at 694.

Under the circunstances of this case, Appellant woul d have to show
he woul d have been acquitted had he gone to trial. This has not
been done. In fact, Respondent has not alleged any defect in the
evidence the police had acquired or the factual basis for the
acceptance of his plea to delivery of a controll ed substance.

Furt hernore, a defendant may not al |l ege i neffective assi stance
in a conclusory manner. Kennedy, 547 So. 2d at 913(“A notion for
postconviction relief can be denied wi thout an evidentiary hearing
when the notion and the record concl usively denonstrate that the
nmovant is entitled to no relief”). In the coram nobis petition
Respondent’s only assertion was that he was prejudi ced by defense
counsel’s failure to discuss deportation. (R 2 8). It was only
after the denial of the petition (R 10, 14) that he alleged
affirmati ve m sadvi se of counsel. However, even in his affidavit,
Respondent has failed to allege how the outcone of his case would
have been altered; Respondent has not even alleged he woul d have
been be adjudicated guilty had he gone to trial. Having failed to

establish counsel’s performance was defective professionally, or
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that prejudice arose for the alleged error, the petition for wit

of error coram nobis relief was legally insufficient and denied

properly.

CONCLUSI ON

Wherefore, based upon the foregoing argunents and the
authorities cited therein, Petitioner requests respectfully this
Court REVERSE the order of the appellate court bel ow and find that
the application of traditional doctrine of |aches survives Wod v.

State, 24 Fla. L. Wekly S240 (Fla. May 27, 1999) and that Wod
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does not create a cause of action for those defendants who entered
pl eas before January 1, 1989 and were not advised of possible
deportation consequences. The trial court’s denial of relief
shoul d be reinstat ed.
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