IN THE SUPREME COURT OF FLORIDA

I N RE: AMENDMENTS TO FLORI DA
RULES OF CRI M NAL PRCCEDURE
3.851, 3.852, AND 3.993

CASE NO. SC96646

* % X *  F

COVMENTS AND SUGGESTED MODI FI CATI ONS TO PROPOSED AMENDMENTS

COMES NOW the Attorney General of Florida, by and through
under si gned counsel, and files these comments and suggestions for

nmodi fication of the proposed rules set forth in Anendnents to

Florida Rules of Crimnal Procedure 3.851, 3.852 ,and 3.993, 25

Fla.L. Wekly S285 (Fla. April 14, 2000) (Amrendnents 1), and

Amrendnents to Florida Rule of Crimnal Procedure 3.851, 3.852, and

3.993, 25 Fla.L.Wekly S395 (Fla. May 17, 2000) (Amendnents 11),

and provides as foll ows:

Prelimnary Statenent

Wt hout recapping the extraordinary efforts undertaken by the
Court, the Morris Comm ssion, and a pl ethora of interested persons,

it would appear that postconviction rules for capital cases are



about to undergo yet another revision. No doubt much of the work
done i s needed and should serve to clarify problemareas. Wile it
is tenpting to view the newly proposed rules attached to this
Court’s April 14, 2000, and May 17, 2000, orders as the fina

product in along journey, there are still “enhancenents” that need
to be made in order to capture this Court’s “attenpt to strike a
bal ance between the State’s and public’s legitimate interest in the
pronpt and efficient processing of capital cases and this Court’s
duty to ensure that such cases are processed in fair, just, and
humane manner that conforns to the constitutional requirenents.”
(Amrendnent |, 25 Fla.L. Wekly at S286).

The State has identified a nunber of nodifications that wll
address concerns, clarify problem areas and hopefully capture the
intent of the Court’s belief that this process is a fair, just and
humane rmanner that confornms to constitutional requirenents.
Attached to these comments are the State’ s proposed nodifications
of Rule 3.851, 3.852, and 3.993. (The State’s nodifications are in
bold capital lettering and pl aced between brackets).

Indrafting the State’ s nodifications, particul ar enphasi s was
given to the follow ng changes: (a) the Court’s proposed rules do
not require atinely, fully-pled postconviction relief notion; (b)

the Court’s proposed rules are nore expansive rather than



restrictive wth regard to the adherence to finite deadlines and as
such, serve to defeat strict adherence to the rules; (c) in spite
of universal comment to the contrary, the Court’s proposed rules
require mandat ory evidentiary heari ngs in al | initial
postconviction cases wthout guidelines as to the scope or
limtations regarding the rel evancy or need for such hearings; (d)
the Court’s proposed rules presumably, inadvertently, permts
capital defendants to relitigate issues on collateral attack that
were raised and rejected by the appellate courts; (e) the Court’s
proposed rules authorizes successive notions wthout any
l[imtations, thus allowing for repetitious litigation wthout
justification; and (f) the Court’s proposed rules fail to provide
sanctions against the State, defense or the trial court for the
failure to performtheir duties in a tinely, conpetent manner, and
i nadequat el y provi de a supervisory or tracking mechani smby either
the trial court or this Court with regard to the processing of
t hese cases statew de. The State, in utilizing the Court’s
proposed anendnents to Florida Rules of Crimnal Procedure 3.851,

3.852, and 3.993, attach to the orders dated April 14, 2000, and



May 17, 2000, has anended each rule in such a fashion that woul d
address the aforenoted problens.?

This Court, in both its April 14, 2000, and May 17, 2000
orders, also invited coments frominterested parties seeking “as
to the proper and practical application of these rules to
defendants in the various stages of the appellate and
post convi ction process. W are particularly concerned that
changing the applicable tinme periods and procedures while the
post convi ction process is underway will only cause nore confusion
and del ay. Therefore, we seek conments as to which of the proposed
provi sions can be applied to defendants who were sentenced prior to
the effective date of the rule, including, but not limted to: (1)
t hose for whom counsel has not been appointed as of the effective
date; (2) those who have had col |l ateral counsel appointed but who
have not yet filed a postconviction notion; and (3) those who have
had counsel appointed and have postconviction notions pending.”

(Amendnent 1, 25 Fla.L.Wekly at S287).

1 Although submitting nodifications to the Court’s proposed
rules, the State would strongly urge that after hearing oral
argunent, the Court not adopt new rules, but rather enforce the
current Rules 3.851, 3.852 and 3.993, and return the matter to the
Morris Conmm ssion for further consideration of all the proposals
presented to the Court. \While it is evident that the court has
diligently | abored on the proposed rules, it is also evident that
t he mechani cs of the proposed rules require further review
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I. COMMENTS REGARDING PROPOSED RULE 3.851
1. Rule 3.851(a) (1), Scope and Purpose.
The true precursor to any capital rule for postconviction

relief was Wtt v. State, 387 So.2d 922 (Fla. 1980), wherein the

Court recogni zed the inportance of finality in any crimnal justice

system specifically that “litigation nust, at sone point, cone to
an end.” The Court observed:
There is no evidence that subsequent

collateral review is generally better than
cont enpor aneous appel l ate review for ensuring
that a conviction or sentence is just.
Mor eover, an absence of finality cast a cloud
of tentativeness over the crimnal justice
system benefitting neither the person
convi cted nor society as a whol e.

387 So.2d at 925.
The State would submt that by specifically conformng the
scope and purpose of Rule 3.851 to the teachings as set forth in

Wtt, supra, clarity of purpose and constitutionally authorized

restrictions as to the scope, wll serve justice. The State has
divided the Court’s Rule 3.851(a) into three paragraphs, to fully
expl ain the purpose and scope of its rule nodifications.
Subsection (a)(1l) specifically sets forth those four nmjor
categories wherein all postconviction clains  nust fall.

Speci fically, whet her : trial counsel rendered ineffective
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assi stance of counsel; newl y di scovered evi dence has been uncovered
through due diligence that would denonstrate by clear and
convi nci ng evidence that the defendant is innocent of the crine or
sentence of death; the State willfully withheld material evidence
at trial that would show by cl ear and convi nci ng evi dence that the
defendant is innocent of the crine or sentence of death, and
significant |egal decisions rendered by the United States Suprene
Court or the Supreme Court of Florida would seriously bring into
question the correctness of the judgnment or sentence of death. In
recogni zing specific areas of redress, the State’'s rule provides
clear, distinct guidelines fromwhich all nay draw under st andi ng as
to the scope of these proceedi ngs.

I n seeking to enbrace the concept that a defendant is entitled
to “one fair and full opportunity” to air clains in postconviction
litigation, subsection (a)(2) has been created to providing a
def endant one conprehensive opportunity to litigate his clains yet
still abide by a plethora of caselaw fromthe Courts, that preserve
procedural bars which prevent relief based on clains that could
have or shoul d have been raised at trial and if properly preserved,
on direct appeal of the judgnent and sentence. Moreover, no claim
of ineffective assistance of collateral counsel may be recognized

in postconviction litigation.



Finally, in subsection (a)(3), the State proposes that the
rule set out that postconviction litigation shall not becone a
retrial of the original trial. Manifest injustice for purposes of
this rule, regarding whether to grant or deny an extension of tine
to file an initial nmotion for postconviction relief or any other
nmotion for delay, is viewed under a clear, plain undisputable error
anal ysi s.

2. Rule 3.851(b), Appointment of Postconviction Counsel.

The Court’s proposed rule initiates postconviction litigation
by appointing collateral counsel fifteen (15) days after the
j udgnment and sentence of death is inposed. The State would submt
that a better commencenent date would be fifteen (15) days after
the “notice of appeal has been filed.” Traditionally, only one
notice of appeal is filed and there is no confusion when that
occurs. Mor eover, having the appointnent of collateral counse
comence after the notice of appeal has been filed, elimnates any
confusion with regard to any notions for new trial or post-trial
events to be prepared by trial counsel who still represents the
def endant. Because the State believes that appoi ntnent of counsel
shoul d come fifteen (15) days after the notice of appeal has been
filed, subsequent subsections of the State s proposed Rule 3.851

have been nodified to refl ect sane.



Subsection (b)(3) and (b)(4) have al so been nodified as they
pertain to the wthdrawal of counsel based on a conflict of
i nterest or other reasons. Subsection (3), requires a specific
reason for w thdrawal based on conflict of interest or good cause
denonstrated for said withdrawal and, procedures are set out in the
rule to permit atrial court inquiry as to any conflict.? Funding
or staffing shortfalls can not constitute good cause. Subsection
(4) provides that should a capital coll ateral regional counsel file
anotiontowthdraw, the trial court shall appoint another capital
coll ateral regional counsel or registry counsel if other capital
col | ateral regional counsels al so have a conflict of interest. See
Section 27.53(3), Florida Statutes (1999), and Section 13, of the
Death Penalty Reform Act of 2000, declared invalid in Alen v.

Butterworth, 25 Fla.L. Wekly S277 (Fla. April 14, 2000).

3. Section 3.851(c), Preliminary Procedures.

Subsections (c)(3) and (c)(4) of the prelimnary procedures
have al so been nodified. Subsection (3) under the State’ s proposal
woul d al so require the clerk to transmt copies of the trial record
to the trial court and the record repository, as well as to the

parties listed in that provision. The record repository was

2 See conparabl e provision for public defender’s conflict of
interest, Section 27.53(3), Florida Statutes (1999).
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created to serve as a neutral warehouse for the retention of files
created in a given case. By imediately transmtting copies of the
trial record to the repository, any confusion as to whether a party
received a full record would be resolved by the identical record
found in the repository.

Wth regard to subsection (4), addressing the duties of
defense counsel and the prosecuting attorney, the State has
suggested that not only postconviction counsel receive information
fromthe defendant’s trial counsel, but that all information and
docunents in the trial counsel’s files also be sent to the record
repository under seal. By again making the record repository the
collecting entity of all records involved in a defendant’s case,
elimnation of lost files and msplaced records can be
acconpl i shed. Li kew se, the State has suggested in its
nodi fi cations of the proposed rule that the State Attorney’s Ofice
provide the record repository with copies of all pretrial and tri al
di scovery and all contents of the State’s files with the exception
of confidential or exenpt materials. In this way the record
repository will be the source from which all information is
obt ai ned by defense counsel and, should any questions arise with
regard to lost or undisclosed records, the record repository file

will either support or not support a claim



4. Rule 3.851(d), Time Limitations.

The State proposes that in |light of nodifications nmade to Rule
3.852, Capital Postconviction Public Records Production, the tine
for filing an initial notion for postconviction relief should be
six nonths or 180 days after the judgnment and sentence of death
becone final. As will be discussed nore conpletely in review ng
nodi fications made by the State to Rule 3.852, it is submtted that
180 days fromthe finality of the judgnent and sentence wll be
adequate tine for collateral counsel to prepare a postconviction
motion. As this Court acknowl edged in its April 14, 2000, order,
whil e shortening the period for filing a notion for postconviction
relief fromone year to six nonths after the judgnent and sentence
becone final, the tinme period for filing a notion will be shortened
but, “ . . . we are actually lengthening the time postconviction
counsel has to prepare. Under our proposal, counsel, who will be
appointed i mediately after the death sentence is inposed, wll
have until shortly after this Court’s mandate issues in which to
prepare and file the postconviction notion.” (Amrendnment |, 25
Fla. L. Wekly at S286). Likew se, as further acknow edged by the
Court: “Under our proposed rules, the issue of public records

shoul d be resol ved wel| before the postconviction notionis due to
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be filed in the circuit court.” (Arendnent |, 25 Fla.L.Wekly at
S287) .

Per haps the nost controversial aspect of the Court’s proposed
rul e concerns permtting extension of time beyond the 180 days, to
file aninitial postconviction notion. The State has proposed t hat
no extensions of tine be granted unless manifest injustice would
result based on the specific provisions found in subsection
(d) (D) (a). Wiile the State is not unmndful that it is highly
unlikely this Court will renove all extension provisions, the
failure of the Court to require capital defendants and their
counsel to abide by the present rules has created the npbst chaos
and source of delay. VWile no opinion of this Court has
acknow edged this, in reality, a liberal extension of tinme policy
is the greatest source of delay in the postconviction litigation.

Lastly, the State should be permtted an extension of tine not
to exceed thirty (30) days wwthin which to file any response to a
post convi ction notion on a show ng of good cause. Postconviction
counsel will have been famliar with the issues to be raised on
postconviction for at least two to three years prior to a notion
for postconviction relief being filed. The State, on the other
hand, will have only forty-five (45) days fromthe filing of the

initial nmotion wthin which to respond. An extension for an
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additional thirty (30) days for the State’s response will not cause
an excessive delay to the process.

5. Rule 3.851(e), Contents of Motion.

The next nost controversial aspect of the Court’s proposed
rule is the lack of a requirement that a defendant file a fully
pl ed noti on. The State would urge that this Court rethink its
proposal and incorporate not only the State’s definition of fully
pl ed notion but require that as to all factual basis for any cl aim
the defense be required to attach any docunents to be used and the
names and addresses of persons supporting the claim with any
af fi davits obtained fromthose w tnesses. The Court has recogni zed
the need for this in its creation of the successive notion Rule
3.851(9Q).

Logically, no issue can be properly joined until and unless a
responding party has a full wunderstanding of the nature of a
conplainant’s claim |In any other type of litigation, a conplaint
nmust be fully and fairly presented in order to all ow the defense or
respondent to answer. This Court, contrary to a majority of the
comments subm tted, believes that hol ding an evidentiary hearing in
all initial postconviction litigation will resolve issues and
elimnate delays. The only way such a result wll occur is if a

defendant files a fully pled notion that provides to the State and
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the trial <court clear, concise clains supported by factual
allegations wth the nanmes and addresses of all pertinent
W t nesses, relevant docunents and other evidence supporting the
clains asserted.?

6. Rule 3.851(f), Procedure; Evidentiary Hearing;
Disposition.

The initial case managenent conference to be held within forty
(40) days after the State files its answer is a critical step in
processi ng any notion for postconviction relief. The State would
submt that in order for the initial case managenent conference to
be neaningful at all, the Court adopt the State’'s nodifications
that make the initial case managenent conference a Huff hearing
where counsel for the defense and State present argunent as to the
basis for any evidentiary hearing on the factual clains raised.
Whil e this Court believes that an evidentiary heari ng shoul d be set
inall initial postconviction cases, the better view would be to

permt the trial court to ascertain which factual issues need

8 O course it should not be overl ooked that the defense will
have had anpl e opportunity to develop the clains culmnating in a
fully pled notion because collateral counsel will have both the
benefit of entering the case early on and having public records
di sclosure concluded prior to the tinme any notion for
postconviction relief is due. Gat hering wi tnesses and evidence
only after the notion for postconviction is filed defeats any
pur pose i n appointing coll ateral counsel during the pendency of the
di rect appeal .
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further evidentiary devel opnent. See State’'s nodifications to

(f)(5). See Thonpson v. State, So.2d _ (Fla. April 13,

2000), 25 Fla.L.Wekly S346. Not all factual clains require
further evidentiary devel opnent. Mor eover, preservation of an
i ssue, relevancy, tineliness of claimand materiality should all be
factored into whether an issue requires evidentiary devel opnent.

In addition, at the initial case managenent conference, the
parties are to exchange all docunentary exhibits that they intend
to offer; provide an exhibit list; exchange a witness |ist and
provi de any expert w tness reports. In order for this to be
acconplished, and the State to be able to respond fully, a capital
defendant will have had to have filed a fully pled notion with the
names of w tnesses, the affidavits supporting factual clains and
t he docunents the defense intends to use to support those cl ains.
If afully pled notionis not filed, it is inpossible to conprehend
how t he State can responsively and sinultaneously provide w tness
lists and docunents to rebut less than fully pled issues.

The St at e has expanded subsection (f)(6) to include subsequent
and final case managenent conferences. Specifically, the trial
court may hol d any addi ti onal case managenent conferences necessary
to ensure that any ordered evidentiary hearing takes place within

the tinme frame set forth. However, at least fifteen (15) days
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prior to any evidentiary hearing, the trial court shall hold a
final case managenent conference to ensure that no last mnute
delays occur with regard to the hearing. Prior efforts to
institute any type of case nanagenent in postconviction has
resulted in unnecessary delays and the failure to tinmely conduct
evidentiary hearings of legitimte issues. The State's proposal,
to-wit: A case managenent system controlled by the trial court,
will ensure that the parties adhere to the requirenents set forth
in this rule.

7. Rule 3.851(g), Successive Motions.

As witten, the Court’s proposed subsection (g), entitled
Successive Mtions, has departed significantly from the current
Rul e 3.850(f), provision that specifically allows the trial court
to dismss a second or successive nmotion if the court finds that
the notion “fails to all ege newor different grounds for relief and
the prior determnation was on the nerits or, if new and different
grounds are all eged, the judge finds that the failure of the novant
or the attorney to assert those grounds in a prior notion
constituted an abuse of procedure governed by these rules.” The
State woul d urge that this Court re-adopt the | anguage contained in
Rule 3.850(f), as part of the capital postconviction rule.

Additionally, the State has proposed in subsection (g) that the
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new y di scovered evi dence nust all ege evi dence that, when viewed in
light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that no reasonable fact-finder
woul d have found the defendant guilty of the underlying offense or
i npose the death sentence.

While the State agrees rules governing successive litigation
i n postconviction are needed, the State urges the Court to re-adopt
t he successive notion concept found in Rule 3.850(f), as the basis
upon which the trial courts will be guided in addressing these
i ssues. The successive provisions of Rule 3.850(b) work and are
predicated on a wealth of caselaw that is well-reasoned and
under st ood.

8. Rule 3.851(i), Sanctions.

The State proposes that an additional subsection (i) be added
to Rul e 3.851, authorizing sanctions for the failure to conply with
provisions of these rules. Delays 1in processing these
postconviction rules in capital litigation have been the source of
much frustration and litigation by the courts and the parties.
Part of the Legislature’'s intent in enacting the Death Penalty
Reform Act of 2000 was to ensure that tinely and conplete
postconviction litigation occurred. Wt hout sanctions or the

possi bility of sanctions being i nposed for the failure to adhere to
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this Court’s rules, the current proposed rules wll becone equally
ineffective. The State would urge adopting the instant subsection

as part of its proposed rules.

II. COMMENTS REGARDING PROPOSED RULE 3.852

1. Rule 3.852(a), Purpose, Applicability and Scope.

The State would initially nodify the Court’s proposed rule
governing capital postconviction public records production by
including a statenent as to the purpose for the rule: to allow
capital defendants to secure public docunents in order to pursue
post convi ction clains. There is a difference between securing
public docunents in order to pursue postconviction litigation and
the rights of any Florida citizen to secure public records. The
Court should create rules that permt capital defendants to secure
public docunments under this rule and not attenpt to regulate or
adopt procedures under Chapter 119, Florida Statutes.

2. Rule 3.852(d), Actions Upon Filing of a Notice of Appeal.

The next proposed change by the State is that public records
procedures conmmence fifteen (15) days after a notice of appeal has
been filed in the trial court. This change would conformto the
appoi ntment of collateral counsel based on the notice of appea
filing date, rather than a nore elusive inposition of sentence

dat e.
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Section (d)(2)(d) is created by the State to require the State
Attorneys to “provide a notice of intent to rely on a public
records exenption pursuant to Section 119.07(3)(b), or (3)(1)
Florida Statutes. Li kew se (e)(2) also provides that any |aw
enforcenent agency nust provide a notice of intent to rely on a
public records exenption under Section 119.07(3)(b) or (3)(1),
Florida Statutes. In this way, notice is provided both the court
and the defense that public record exenptions exists, and allows
for the in camera inspection as provided in the next subsection.

3. Rule 3.852(e), Actions Upon Receipt of Notice of Appeal.

The State, in maintaining that the filing of a notice of
appeal is a finite point from which to calculate all tine
requi renents, would urge that in this subsection, the tinme periods
for transmtting public records to the repository or to the clerks
of the court regarding confidential or exenpt materials, should be
expanded to the original ninety (90) day period. Cearly, the tine
frame for securing public docunents and records has expanded
Addi ng an additional thirty (30) days to the Court’s proposed sixty
(60) day tinme franme will hopefully assist the state attorneys or
| aw enforcenent agencies in tinely processing docunents in their

possessi on.
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The St at e proposes addi ng a subsection (4) which would require
wi thin 180 days after the filing of a notice of appeal, the State
Attorney and all |aw enforcenent agencies notify the trial court
that an in camera inspection is required to review any current
exenptions frompublic records. At the in camera inspection, the
court would reviewthe exenpted materi al s and ascertai n whet her any
docunents should be released to postconviction counsel for the
l[imted purpose of preparing for postconviction litigation. By
requiring this in camera inspection six nonths after the notice of
appeal has been filed, the trial court wll be able to assess
whet her any of the exenpted materials may assist postconviction
counsel in the preparation of any Rule 3.851 notion and all ow the
state attorney or | aw enforcenent agencies to address the basis for

wi t hhol di ng confidential or exenpted records.

4. Rule 3.852(n), Authority of the Court.

The State has created a requirenent that the trial court
conduct a status conference 180 days after the receipt of witten
notification of the filing of a notice of appeal to determ ne
whet her an in camera inspection is needed for confidential or
exenpt docunents pursuant to the state attorneys’ and |aw

enforcenent agencies’ notices. The court shall conduct additional
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status conferences every ninety (90) days thereafter to ensure that
all provisions of the public records production rule are nmet. The
State al so proposes that quarterly reports be nmade to the Chief
Judge of the circuit and the Florida Suprenme Court in order that
statewide uniformty of application of the rules occur.

The State urges in subsection (n)(2)(c), the trial court’s
authority to extend any tinmes herein apply only to the initial
postconviction periods. In this way, litigation in any successive
nmode woul d require strict adherence to the tine franes set out.

5. Rule 3.852(0) (3), Scope of Production and Resolution of
Production Issue.

The State would strongly suggest that the difficulty in
controlling public records production and the adherence to the
rules in the past has been the failure to have control over the
process. The Court’s proposed rule provides that nediation under
the civil rules mght be a way of handling public records di sputes.
Addi ng anot her | ayer of dispute review is unworkable and unw se.
The trial court is in the best position and should be the only
person that resolves any public records disputes. As this Court
has so strongly stated inits two recent orders, the courts and the
parties must adhere to any rules created with regard to public

records production and resolution of all public records disputes
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must occur prior to the date the notion for postconviction relief
is to be filed to nmake these new rul es work.

6. Rule 3.852(q), Sanctions.

Subsection (q) requires that sanctions may be i nposed for the
failure to materially conply with either the production or the tine
frame set forth in this rule. In this way, the trial court wll
have the necessary controls over the parties in order to ensure
conpliance with the rule.

III. IMPACT OF PROPOSED RULES 3.851, 3.852, AND 3.993 TO PENDING
CASES

This Court recognized in its April 14, 2000, order that
“changing applicable tine periods and procedures while the
post convi ction process is underway will only cause nore confusion
and delay.” (Amendnent |, 25 Fla.L.Wekly at S287). The Court
seeks comrents concerni ng which of the proposed provisions of the
new rul es shoul d be applied to defendants who were sentenced prior
to the effective date of the rule. The State woul d propose that
five categories exist requiring nodification with regard to the
i npl enmentati on of these new proposed rul es.

1. No Counsel/Notice of Appeal Filed — Those defendants who
have a notice of appeal filed but no initial appellate brief filed

shoul d have coll ateral counsel appointed within fifteen (15) days
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followng the effective date of these rules. All provisions of the
new rul es shall be in effect for these defendants.

2. No Counsel/lnitial Appeal Brief Filed - 1In those
def endants’ cases where appellate counsel has filed his initial
brief, collateral counsel should be appointed within fifteen (15)
days following the effective date of the new rules and those
def endants shall have one year fromthe date mandate i ssues on the
direct appeal within which to file a notion for postconviction
relief pursuant to the new Rule 3.851. Upon the appoi ntment of
collateral counsel, new Rule 3.852 wll also be in effect.

3. Col | ateral Counsel/No Postconviction Mtion Filed -
Def endants in this circunstance where collateral counsel has been
appoi nted, however the tine for filing a notion for postconviction
relief has not occurred or a valid extension has been given by the
trial court, will have one year fromthe effective date of the new
Rule 3.851 within which to file a notion for postconviction relief.
New Rule 3.852 will be in effect for all purposes except that the
effective date of the new Rule 3.851 wll be the triggering
mechani sm for public records production instead of the notice of
appeal as set forth in the rule.

4. Col | ateral Counsel/Shell 3.850 Mdtion Filed - In those

ci rcunst ances where counsel has worked on the case and in fact
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filed a “shell Rule 3.850 notion” in order to conply with a past
due date for said notion, those defendants shall have 180 days from
the effective date of the new Rule 3.851 wthin which to file a
“fully pled” notion for postconvictionrelief. Wthin thirty (30)
days of the effective date of the new Rule 3.852, the trial court
shall hold a status conference to ascertain the status of any
out st andi ng public records production matters.

5. Col | ateral Counsel/ Conplete 3.850 Mdtion Filed - Wth
regard to those individuals who have filed a conplete 3.850 notion
and are awai ting further proceedi ngs, the State woul d suggest that
the current rul es governing postconviction litigation for capital
defendants stay in effect until the conpletion of those cases. For
exanple, in the Danny Rolling case, a fully pled 3.850 notion and
State’s answer has been filed. The case has been set for
evidentiary hearing in md-July. Thus the matter shoul d be al | owed
to proceed under the current rules. It would appear that there is
no purpose served in further delaying the processing of fully pled
3.850 motions by enforcing the new rules to cases where
postconviction litigation is well underway. For exanple, in other
cases where Huff hearings have been set or the trial court has

determ ned those cl ains for which evidentiary hearing is warranted,
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nothing in these new rules should inpact or further delay
processi ng those postconviction notions.

It is suggested that the Court require the Comm ssion on
Capital Cases to provide the Court, the State, the CCRC s and ot her
interested parties with a breakdown of the cases falling wthin the
af orenot ed categories prior to the effective date of the newrules.
IV. ATTACHED STATE MODIFICATIONS TO COURT PROPOSED RULE 3.851,
3.852 AND 3.993

The State has attached its nodifications to the Court’s
proposed rules as discussed above in order that the Court m ght
have a full understanding of the State’s coments as to why these
nodi fications are needed.* Clearly the bulk of the Court’s rules
remain intact, however as previously noted the nodifications
proposed by the State will help to address concerns regarding
del ays, the need for fully pled notions, the need to |limt the
scope of successive notions, the need to ensure adherence to tine
[imtations, the requirenent that trial courts carefully track the
progress of postconviction litigation during both the public

records production phase and the postconviction filing phases, and

4 The State has not addressed every nodification proposed,
but rather has chosen to select the npbst pressing nmatters to
review. Many other nodifications provide valid points and should
be considered as part of the “total” rules.
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the need for sanctions to ensure that the parties strictly abide by
the rules. It is believed that by instituting the State’'s
nodi fications, progress can be made in postconviction litigation
that is “fair, just and humane” and conforns to constitutiona
requirenents.

Respectful ly submtted,

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL

CAROLYN M SNURKOWSKI
Assi stant Attorney General
Fl orida Bar No. 158541

COFFI CE OF THE ATTORNEY GENERAL
The Capitol

Tal | ahassee, FL 32399- 1050
(850) 414-3300

Certificate of Service

| HEREBY CERTI FY that a true and correct copy of the foregoing
has been furnished by US. Mil to: Hon. Stan Morrris, 201 E
University Avenue, Ste. 302, Gainesville, FL 32601-5461; Hon.
Phi li p Padovano, 301 S. Martin Luther King, Jr. Blvd., Tallahassee,
FL 32399-1850; Hon. O H Eaton, 301 N Park Avenue, Sanford, FL
32771-1243; Hon. John Kuder, 190 W Governnent Street, 6" Fl oor

Pensacol a, FL 32501-5773; Hon. Charles Kahn, 301 Martin Luther
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King, Jr., Blvd., Tall ahassee, FL 32399-1850; Hon. Susan Schaeffer,
545 1st Avenue, North, St. Petersburg, FL 33701-3717; Hon. Scott
Silverman, 1351 NW12!" Street, Ste. 712, Mam, FL 33125-1627; Hon.
Joseph Farina, 73 W Flagler Street, Ste. 511, Mam, FL 33130-
1707; Hon. Belvin Perry, 425 N. Orange Avenue, Ol ando, FL 32801-
1544; John Goodl ette, 4001 Tamam Trail, North, Ste. 300, Napl es,
FL 34103-3591; Jerone C. Latinmer, Stetson College of Law, 1401 61st
Street, South, St. Petersburg, FL 33707-3246; John F. Harkness,
Executive Director, Florida Bar, Post Ofice Box 389, Tall ahassee,
Fl orida 32302-0389; John Boggs, The Florida Bar, 650 Apal achee
Par kway, Tallahassee, FL 32399-6523; Billy Hendrix, The Florida
Bar, 650 Apal achee Par kway, Tal | ahassee, FL 32399-6523; Neal Dupree
& Todd Scher, CCRC-South, 101 N E 39 Avenue, Ste. 400,
Ft. Lauderdale, FL 33301; Geg Smth & Andrew Thomas, CCRC- Nort h,
Post O fice Box 5498, Tal |l ahassee, FL 32314-5498; John Mser, CCRC
M ddl e, 3801 Corporex Drive., Ste. 210, Tanpa, FL 33619; Mark dive
& Tinmot hy Schardl, 320 W Jefferson Street, Tall ahassee, FL 32301-
1608; Marion Morman, P.O Box 9000, Bartow, FL 33830-9000; Janes
G bson, 251 N. Ridgewood Avenue, Daytona Beach, FL 32114; Bennett
Brumer & Christina Spaul di ng, 1320 NW14th Street, Mam , FL 33125-
1609; Nancy Daniels, Chet Kaufman, WC. MLain, Mke M nerva, Leon

County Courthouse, 301 South Mnroe Street, Tallahassee, Florida
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32301; Richard Jorandby, Gary Caldwell, Richard G eene, 421 3¢
Street, Wst Palm Beach, FL 33401; Stephen Krosschell, 14020
Roosevelt Blvd., Cearwater, FL 33762-3804; Johnnie Byrd, P.QO Box
TT, Plant City, FL 33564-9040; Arthur Jacobs, 401 Centre Street, 2"
Floor, P.O Box 1110, Fernandina Beach, FL 32035-1110; Larry
Hender son, 112 Orange Avenue, Ste. A, Daytona Beach, FL 32114-4310;
M chael Dodson, 2305 Forsythe Ct., Tall ahassee, FL 32308-3011, and
to Elliott Metcalf, Jr., 2071 Ringling Blvd., 5" Floor, Sarasota,

FL 34237-7036, this 1t day of June, 2000.

CAROLYN SNURKOWSKI
Assi stant Attorney General
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[The following language added by the State to the Court’s Proposed Rule 3.851 is
noted in bold capital lettering and placed between brackets.|

Rule 3.851. Collateral Relief After Death Sentence Has Been Imposed And
Affirmed On Direct Appeal

(a) Scope and Purpose.

(1) Thisruleshall apply toall motionsand petitionsfor any typeof postconviction
or collaterd relief brought by defendants in state custody who have been sentenced to
death and whose conviction and death sentence have been affirmed on direct appeal. A
defendant under sentence of death imposed by acourt established by the laws of Florida
clamingtheright to [RELIEF] on the ground that the judgment was entered or that the
sentence was imposed in violation of the Constitution or laws of the United States or of
the State of Florida, that the court was without jurisdiction to enter the judgment or to
impose the sentence, that any plea was given involuntarily, or that the judgment or
sentence is otherwise subject to collateral attack [ BECAUSE

A. TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF
COUNSEL;

B. NEWLY DISCOVERED EVIDENCE HAS BEEN UNCOVERED
THROUGH DUE DILIGENCE THAT WOULD DEMONSTRATE BY
CLEAR AND CONVINCING EVIDENCE THAT THE DEFENDANT IS
INNOCENT OF THE CRIME OR SENTENCE OF DEATH;

C. THE STATE WILLFULLY WITHHELD MATERIAL EVIDENCE AT
TRIAL, THAT WOULD SHOW BY CLEAR AND CONVINCING
EVIDENCE THE DEFENDANT IS INNOCENT OF THE CRIME OR
SENTENCE OF DEATH;

D. SIGNIFICANT LEGAL DECISION(S) RENDERED BY THE UNITED
STATES SUPREME COURT OR THE SUPREME COURT OF FLORIDA
SERIOUSLY BRING INTO QUESTION THE CORRECTNESS OF THE
JUDGEMENT OR SENTENCE OF DEATH,]

may move, inthe court that entered the judgment or imposed the sentence, to vacate, set
aside, or correct the judgment or sentence.

[(2)] The purpose of this rule is to provide the means, [IN ONE
COMPREHENSIVE OPPORTUNITY], by which a defendant under sentence of
death can raise claims of error [AS PROVIDED ABOVE] which were unavailable at



the time of tria or direct appeal. [THIS RULE DOES NOT AUTHORIZE RELIEF
BASED ON GROUNDS THAT COULD HAVE OR SHOULD HAVE BEEN
RAISED AT TRIAL AND IF PROPERLY PRESERVED, ON DIRECT APPEAL
OF THE JUDGMENT AND SENTENCE. NO CLAIM OF INEFFECTIVE
ASSISTANCE OF COLLATERAL COUNSEL MAY BE RAISED PURSUANT
TO THIS RULE.]

[3) THE PURPOSE OF THIS RULE IS TO ENSURE THAT
POSTCONVICTION LITIGATION DOESNOT BECOME A RETRIAL OF THE
ACTUAL TRIAL. MANIFEST INJUSTICE AS USED IN THIS RULE SHALL
MEAN, THAT CLEAR, PLAIN, UNDISPUTABLE ERROR RESULTED AND
THAT SUCH CONCLUSION IS CLEARLY EVIDENT IN LIGHT OF THE
REASONS SETFORTH IN THE MOTION FOR AN EXTENSION OF TIME TO
FILE THE INITIAL MOTION FOR POSTCONVICTION RELIEF ORMOTION
SEEKING ANY OTHER DELAY.]

[(4)] Unless otherwise provided herein, a defendant who had postconviction
counsel appointed prior to the effective date of thisrule shall proceedin accordance with
therulesin effect at the time counsel was appointed.

(b) Appointment of Postconviction Counsel.

(1) Within 15 daysafter [ THE NOTICE OF APPEAL HAS BEEN FILED],
the sentencing court shall issue an order appointing the appropriate office of the Capita
Collateral Regional Counsd.

(2) In cases in which the death sentence has been imposed prior to the effective
date of thisrulebut postconviction counsel has not been appointed, the chief judge of the
circuit court inwhich the defendant was sentenced shall appoint the appropriate office of
the Capital Collateral Regional Counsel by 30 days after the effective date of thisrule.

(3) Within 30 daysfromthe appointment, the Capital Collateral Regional Counsel
shall file anotice of appearance in the trial court or a motion to withdraw based on a
[SPECIFIC] conflict of interest or [OTHER GOOD CAUSE SHOWN FOR
WITHDRAWAL. THE TRIAL COURT SHALL REVIEW AND MAY INQUIRE
OR CONDUCT A HEARING INTO THE ADEQUACY OF THE MOTION TO
WITHDRAW WITHOUT INQUIRING INTO DISCLOSURE OF ANY
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CONFIDENTIAL COMMUNICATIONS. THE COURT SHALL PERMIT
WITHDRAWAL UNLESS THE COURT DETERMINES THAT THE ASSERTED
CONFLICT IS NOT PREJUDICIAL TO THE CAPITAL DEFENDANT.
FUNDING OR STAFFING SHORTAGES SHALL NOT BE A BASIS FOR
WITHDRAWAL.]

(4) Within 15 days after the Capital Collateral Regionad Counsel filesamotion to
withdraw, the chief judge or assigned judge shall appoint new postconviction counsel
[FROM ANOTHER CAPITAL COLLATERAL REGIONAL COUNSEL OR
FROM THE REGISTRY COUNSEL LIST OF QUALIFIED ATTORNEYS, IF
THE OTHER CAPITAL COLLATERAL REGIONAL COUNSEL ALSO FILE
MOTIONS TO WITHDRAW BASED ON A SPECIFIC CONFLICT OF
INTEREST.]

(¢) Preliminary Procedures.

(1) Judicial Assignment. Upon appointment of postconviction counsel, the chief
judge shall assign the caseto the judge who presided over the defendant’ s capital tria if
that judge is active and otherwise available to serve or atria judge qualified to conduct
capital proceedings under the Rules of Judicial Administration.

(2) StatusConferences. Theassigned judgeshall conduct astatushearing not later
than 90 days after the assignment, and shall hold status conferencesat least every 90 days
thereafter until [ANY] evidentiary hearing has been completed or the motion has been
ruled on without a hearing. The attorneys may appear by telephone at such status
conferences, with leave of the tria court. Such requests shall be liberaly granted.
Pending motions, except those requiring the presence of the defendant, and disputes
involving public records, shall be heard a the status conferences, unless otherwise
ordered by the court.

(3) Tria Record. The clerk of thetria court shall serve copiesof thetria record
[TO THE REPOSITORY, THE TRIAL COURT], the postconviction counsdl, the
state attorney, and the attorney general at the time the clerk serves copies of the record
pursuant to rule 9.140(e)(4).

(4) Duities of Defense Counsdl and Prosecuting Attorney. Within 15 days of
appointment of postconviction counsdl, the defendant’s trial counsel shall provide to
[THE RECORD REPOSITORY UNDER SEAL AND TO] postconviction counsel
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all information pertaining to the defendant’ s capital case which was obtained during the
representation of the defendant. Postconviction counsel shall maintaintheconfidentiality
of al confidential information received. Within [90 DAYS OF FILING OF THE
NOTICE OF APPEAL], the state attorney’ s office that prosecuted the defendant shall
provideto [THE RECORDS REPOSITORY] copiesof al pretrial and tria discovery
and all contents of the state’ sfile, except for information that the prosecuting attorney has
alegd right under state or federal law to withhold from disclosure.

(5) Defendant’ s Presence Not Required. The defendant’ s presence shal not be
required except at the evidentiary hearing on the merits of any claim and at any hearing
involving conflict with or removal of collateral counsdl.

(d) Time Limitations.

(1) Initia Postconviction Motions. A motion filed under this rule is an initia
postconviction motion if no court has previoudly ruled on a postconviction motion
challenging the same judgment and sentence.

(A) Time for Filing. An initia motion to vacate judgment of conviction and
sentence of death shall be filed by adefendant who is sentenced to death on or after the
effective date of thisrule within [180 DAYS] after the judgment and sentence become
fina. A defendant who was sentenced to death and did not have postconviction counsel
appointed before the effective date of thisrule shall fileaninitia postconviction motion
within [180 DAYS] after thejudgment and sentence becomefinal or [180 DAY S] of the
appointment of postconviction counsal under subdivision (b)(2), whichever occurs last.
[NO]J initia motion shall be filed or considered beyond the time limitation of this
subdivision unless the motion alleges that:

(i) the INEW] facts [UPON] which the claimis predicated were unknown to the
defendant, or the defendant’s attorney, [COULD NOT HAVE BEEN TIMELY
UNCOVERED,] and could not have been ascertained by the exercise of due diligence;

(ii) the fundamental constitutional right [ANNOUNCED BY THE UNITED
STATES SUPREME COURT OR THE FLORIDA SUPREME COURT] was not
established within the period provided for by thisrule, [IS APPLICABLE TO THE
DEFENDANT,] and has been held to apply retroactively; or



(iii)the defendant retained [PRIVATE] counsel to timely filea3.851 motion and
counsdl, through neglect, failed to file the motion JAND MANIFEST INJUSTICE
WOULD RESULT.]

(B) Finality. [ONLY!] for the purposes of thisrule, ajudgment isfinal when the
Florida Supreme Court issues a mandate affirming the judgment and sentence of death
ondirect appeal. Theavailability of or thefiling of apetition for writ of certiorari in the
United States Supreme Court shall not affect the finality of the judgment and sentence.
However, if the United States Supreme Court accepts certiorari, then the judgment and
sentenceisfinal upondisposition of the petition for writ of certiorari by the United States
Supreme Court.

(C) Extensions.

[(1)] Anextension of timetofileaninitial postconviction motion may be granted
by the circuit court only upon ashowingthat amanifest injusticewould result absent such
relief [BASED ON THE PROVISIONS SET FORTH IN SUBDIVISION (d)(1)(A),
OF THIS RULE. ANY PENDING PUBLIC RECORDS DEMANDS FILED
PURSUANT TO CHAPTER 119, FLORIDA STATUTES, SHALL NOT BE A
BASIS FOR AN EXTENSION OF TIME TO FILE AN INITIAL MOTION FOR
POSTCONVICTION RELIEF.

(2) THE STATE SHALL BE PERMITTED ONE EXTENSION OF TIME
NOT TO EXCEED 30 DAYS WITHIN WHICH TO FILE ANY RESPONSE TO
THE POSTCONVICTION MOTION ON GOOD CAUSE SHOWN.]

(2) Extraordinary Remedies. Any petition for habeas corpus claiming ineffective
assistance of appellate counsel shal be filed in the Supreme Court of Florida
simultaneoudly with theinitial brief filed on behalf of the death-sentenced defendant in
the appeal of the circuit court’ sorder ontheinitial motion for postconviction relief filed
under thisrule.

(3) Thetime limitationsin thissubdivision are establi shed with the understanding
that each defendant sentenced to death will have counsal appointed [PURSUANT TO]
subdivision (b) of thisrule.

(e) Contents of Motion.



A [FULLY PLED] motion filed under this rule shall not exceed 50 pages
exclusve of attachments, including the judgment and sentence and exhibits. The
[FULLY PLED MOTION SHALL CONSTITUTE A MOTION THAT HAS
IDENTIFIED ALL KNOWN ISSUES, ASSERTED ALL KNOWN FACTS AND
SUCCINCTLY SET FORTH THE BASIS UPON WHICH POSTCONVICTION
RELIEF MAY BE GRANTED. THE] motion shall be under oath and shall include:

(1) the judgment and sentence under attack and the court whichrendered the same;
(2) astatement of each issue raised on appeal and the disposition thereof;

(3) if a previous postconviction motion has been filed, the disposition of all
previous claimsraised in postconviction litigation and the reason or reasonsthe claim or
clamsin the present motion were not raised in the former motion or motions,

(4) the nature of the relief sought;

(5) a[FULLY] detailed alegation of the factua basisfor any claimfor which an
evidentiary hearing is sought [INCLUDING THE ATTACHMENT OF ANY
DOCUMENTS; THENAMES AND ADDRESSES OF PERSONS SUPPORTING
THE CLAIM AND THE ATTACHMENT OF ALL AFFIDAVITS OBTAINED BY
THE DEFENSE FROM SUCH PERSONS;] and

(6) adetailed allegation asto the basisfor any purely legal or congtitutional claim
for which an evidentiary hearing is not required, and the reason that this claim could not
have been or was not raised on direct appesal.

The motion shall be accompani ed by aseparate memorandum of law not to exceed
25 pages as to the applicable case law supporting the granting of relief as to each
separately-pled clam. [NO CLAIMS] that were raised on apped or should have or
could have beenraised on gppeal, [MAY BE RAISED IN POSTCONVICTION OR
WARRANT POSTCONVICTION PROCEEDINGS.]

(f) Procedure; Evidentiary Hearing; Disposition.

(1) Filingand Service. All pleadingsinthe postconviction proceeding shall befiled
with the clerk of the court and served on the assigned judge, opposing party and the
atorney general. Upon the filing of any original court paper in the postconviction
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proceeding, the clerk of the court shall determine that the assigned judge has recelved a
copy. All motions other than the postconviction motion itself shall be accompanied by a
notice of hearing.

(2) Duty of Clerk. Uponthefiling of amotion for postconviction relief, the clerk
of court shall immediately forward the motion and file to the assigned judge.

(3) Answer. Within 45 days of the filing of an initia motion, the state shall file
itsanswer. The answer shall not exceed 50 pages exclusive of attachments and exhibits.
The answer shall address the legal insufficiency of any claim in the motion, respond to
the dlegations of the motion, address any procedural bars [AND PROVIDE A
MEMORANDUM OF LAW AS TO EACH.]

(4) Amendments. Aninitial motion filed under this rule may be amended up to
30 days [FOLLOWING THE STATE’S ANSWER TO THE ORIGINAL
MOTION]. A motion to amend [SHALL] set forth the reason the claim was not
[PRESENTED] earlierand [MUST PROVIDE A BASIS FOR THE FAILURE TO
RAISE ANY CLAIM IN THE INITIAL MOTION. AN AMENDED CLAIM] shdll
not be abasis for granting a continuance of the evidentiary hearing. The state shal file
an amended answer within 20 days after the amended motion isfiled.

(5) [INITIAL] Case Management Conference [AND EVIDENTIARY
HEARING]. Within 40 days after the statefilesitsanswer to aninitial motion, thetria
court shall hold [AN INITIAL CASE MANAGEMENT CONFERENCE AT
WHICH TIME THE COURT SHALL DETERMINE, BASED ON THE
FACTUAL ISSUES RAISED, WHICH ISSUES, IF ANY, SHALL REQUIRE
FURTHER EVIDENTIARY DEVELOPMENT!]. [B]oth parties shall disclose all
documentary exhibitsthey intend to offer a [ AN] evidentiary hearing; provide an exhibit
list that includes all such exhibits; exchange awitnesslist with the names and addresses
of any potential witnesses; [AND PROVIDE NOTICE OF ANY MENTAL
HEALTH EXPERT TO BE OFFERED PURSUANT TO SUBSECTION (f) (7)].
All expert witnessesshall be so designated with copiesof all expert reportsattached. The
trial court also shall:

(A) review the witness and exhibit lists with the parties;



(B) schedule an evidentiary hearing, to be held within 90 days, on claimslisted by
the defendant [AND DETERMINED BY THE COURT, TO REQUIRE] factud
[DEVELOPMENT]; and

(C) hear argument on any purely legal claims not based on disputed facts.

(6) [SUBSEQUENT AND FINAL CASE MANAGEMENT CONFERENCE];
Amendment of Witness or Exhibit Lists. [THE TRIAL COURT MAY HOLD ANY
ADDITIONAL CASE MANAGEMENT CONFERENCES AS REQUESTED BY
THE PARTIES OR BY THE COURT. AT LEAST 15 DAYS] prior to [ANY]
evidentiary hearing, thetrial court [SHALL HOLD A FINAL CASE MANAGEMENT
CONFERENCE TO ENSURE THE] pat[IES ARE PRECLUDED FROM
AMENDING ANY FURTHER,] the exhibit or witnesslist [AND SET THE FINAL
WITNESS LIST; SET THE ORDER OF EVIDENCE AND ENSURE THAT NO
DELAYS OCCUR REGARDING THE HEARING.]

(7) Menta Hedlth Expert. If the defendant intendsto offer expert testimony of his
or her menta datus, the state [SHALL BE GIVEN NOTICE OF THE MENTAL
HEALTH EXPERT AT THE INITIAL CASE MANAGEMENT CONFERENCE
AND] shall be entitled to have the defendant examined by its own mental health expert.
If the defendant fails to cooperate with the state’ s expert the court may, in its discretion,
proceed as provided in rule 3.202(e). Reports provided by any expert witness shall be
disclosed to opposing counsel upon recelpt.

(8) Transcript[, POST HEARING MEMORANDUMS] and Final Order.
Immediately following the evidentiary hearing, the court shall order a transcript of the
hearing which shall be filed within 30 days [AND PROVIDED TO THE PARTIES.
WITHIN 10 DAYS OF RECEIPT OF THE TRANSCRIPT THE PARTIES MAY
FILE POST HEARING MEMORANDUMS, NOT TO EXCEED 25 PAGES.]
Within 30 days of receipt of the transcript, the court shall render itsorder, ruling on each
clamconsideredat theevidentiary hearingandall other claimsrai sedin the motion making
detailed findings of fact and conclusions of law with respect to each claim, and attaching
or referencingsuch portionsof the record as are necessary to alow for meaningful appellate
review. The order issued after the evidentiary hearing shall resolve al the clamsraised
in the motion and shall be considered the final order for purposes of appeal. The clerk of
the court shall promptly serve upon all parties a copy of the final order, with a certificate
of service.



(9) Rehearing. No motion for rehearing shall be permitted.

(g) Successive Motions. Thissubdivision appliesto all successive postconviction
motions filed after the effective date of this rule. A motion filed under this rule is
successiveif acourt has previoudy ruled on apostconviction motion challenging the same
judgment and sentence. Successive motions pending on (the effective date) are governed
by the rules in effect prior to that date. [A SUCCESSIVE MOTION SHALL BE
SUMMARILY DENIED IF THE COURT DETERMINES THAT THE
SUCCESSIVE MOTION FAILS TO ALLEGE NEW OR DIFFERENT GROUNDS
FOR RELIEF; THE PRIOR DETERMINATION WAS ON THE MERITS, OR IF
THE NEW AND DIFFERENT GROUNDS ARE ALLEGED, THOSE GROUNDS
CONSTITUTE AN ABUSE OF PROCEDURE GOVERNED BY THESE RULES.]

(1) Contents of Motion. A successive motion shall not exceed 25 pages, exclusive
of attachments, and shall include al of the pleading requirements of aninitial motion and,
if based upon Brady, or Gidlio, [OR NEWLY DISCOVERED EVIDENCE WHERE
THE FACTS UNDERLYING THE CLAIM,IF PROVEN AND VIEWED IN LIGHT
OF THE EVIDENCE AS A WHOLE, WOULD BE SUFFICIENT TO ESTABLISH
BY CLEAR AND CONVINCING EVIDENCE THAT NO REASONABLE FACT
FINDER WOULD HAVE FOUND THE DEFENDANT GUILTY OF THE
UNDERLYING OFFENSE OR IMPOSED THE DEATH SENTENCE. ANY
SUCCESSIVE MOTION SHALL] aso contain the following:

(A) the names, addresses and telephone numbers of all witnesses supporting the
clam together with any affidavits obtained by defendant from such witnesses;

(B) astatement [AS TO WHETHER THE NEWLY DISCOVERED] witness
will be available to testify under oath to the facts alleged in the motion or affidavit;

(C) if evidentiary supportisintheform of NEWLY DISCOVERED] documents,
copies of al documents shall be attached; and

(D) astoany INEWLY DISCOVERED] witnessor INEWLY DISCOVERED]
document listed in the motion or attachment to the motion, a statement of the reason why
the witness or document was not previoudy available, [WHY THROUGH DUE
DILIGENCE THE WITNESS OR DOCUMENT COULD NOT HAVE BEEN



UNCOVERED AND WHEN THE WITNESS OR DOCUMENT WAS
UNCOVERED.]

(2) Answer. Within[30] days of thefiling of asuccessive motion, the state shall file
its answer. The answer shall not exceed 25 pages exclusive of attachments and exhibits.
The answer shal specificaly respond to each clam in the motion|, PROVIDE A
MEMORANDUM OF LAW AS TO EACH CLAIM,] and state the reason(s) that an
evidentiary hearing isor is not required.

(h) Appeals.

An apped may be taken to the Supreme Court of Florida within 30 days from the
entry of afinal order on [ANY] motion for postconviction relief.

[@) SANCTIONS. FAILURE TO MATERIALLY COMPLY WITH
PROVISIONS OF THESE RULES MAY RESULT IN THE GRANTING OR
SUMMARY DISMISSAL WITH PREJUDICE OF ANY MOTION FOR
POSTCONVICTION RELIEF. THE TRIAL COURT SHALL HOLD A HEARING
AS TO ANY ALLEGED MISCONDUCT AND TAKE APPROPRIATE ACTIONS
UP TO AND INCLUDING THE GRANTING OR DISMISSAL OF ANY POST
CONVICTION RELIEF MOTION.|

[ Thefollowing language added by the Stateto the Court’ sProposed Rule 3.852
isnoted in bold capital lettering and placed between brackets. The State has
deleted those portionsof the Court’ sproposed rul e that conflict with the changes
submitted herein.]

Rule 3.852 Capital Postconviction Public Records Production
(a) PURPOSE, Applicability and Scope.

(1) [THE PURPOSE OF THIS RULE IS TO PROVIDE AN ORDERLY, TIMELY
POSTCONVICTION PUBLIC RECORDS PROCEDURE WHICH SETS FORTH
THE MEANS BY WHICH CAPITAL DEFENDANTS CAN SECURE PUBLIC
DOCUMENTS INORDER TO PURSUE POSTCONVICTION CLAIMS.] Thisrule
is applicable only to the production of public recordsfor capital postconviction defendants
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[AND IS TO BE USED IN LIEU OF ANY PUBLIC RECORDS PROVISIONS SET
FORTH IN CHAPTER 119, FLORIDA STATUTES. THIS RULE] doesnot change
or alter thetime periods specified in Florida Rules of Crimina Procedure 3:856-ane-3.851,
[AND] does not affect, expand, or limit the production of public records for any purpose
other than usein a proceeding held pursuant to rute-3:856-6r-rule 3.851.

(2) Thisrule shal not be abasisfor renewing requests that have been initiated previousy
or for relitigating issues pertaining to production of public records upon which a court has
ruled prior to Oetober-1-1998(effective date of rule).

(3) Thisruleisto be used in conjunction with theformsfound at FloridaRule of Criminal
Procedure 3.993.

(b) Definitions.

(1) "Public records' has the meaning set forth in section 119.011(1), Florida Statutes
1997).

(2) "Tria court" means:
(A) the judge who imposed the sentence of death; or

(B) the judge assigned by the chief judge_pursuant to rule 3.851.

(3) "Records repository” means the location designated by the secretary of state pursuant
to section 119.19(2), Florida Statutes{Supp—1998), for archiving capital postconviction
public records.

(4) "Collateral counsd” means a capital collateral regiona counsel from one of the three
regions in Florida; a private attorney who has been appointed to represent a capital
defendant for postconviction litigation [FROM THE REGISTRY OR OTHERWISE
APPOINTED BASED ON EXCEPTIONAL CIRCUMSTANCES]; or a private
attorney who has been hired by the capital defendant or who has agreed to work pro bono
for acapital defendant for postconviction litigation.

(5) "Agency" and "person” mean an entity or individual as defined in section 119.011(2),
Florida Statutes{1997, that is subject to the requirements of producing public recordsfor
Ingpection under section 119.07(1)(a), Florida Statutes{19974.
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(6) "Index" meansalist of the public recordsincluded in each container of public records
sent to the records repository, or to the clerk of court.

(¢) Filing and Service.

(1) The origina of all notices, requests, or objections filed under this rule must be filed
with the clerk of the trial court. Copies must be served on the tria court, the attorney
generd, the state attorney, collateral counsel, and any affected person or agency, unless
otherwise required by thisrule.

(2) Service shall be made pursuant to Florida Rule of Criminal Procedure 3.030(b).

(3) In dl instances requiring written notification or request, the party who has the
obligation of providing anotification or request shall provide proof of receipt.

(4) Persons and agencies receiving postconviction public records notifications or requests
pursuant to this rule are not required to furnish records filed in atrial court prior to the
receipt of the notice.

(d) Action Upon Issuance-of Mandate [FILING OF A NOTICE OF APPEAL..|

NOTICE OF APPEAL HAS BEEN F ILED IN THE TRIAL COURT,]_the state state
attorney who prosecuted the case shall provide written notice to each law enforcement

agency involvedin theinvestigation of the capital case and the Department of Corrections.
The notice shall direct the agencies and the department to submit public records to the
records repository or, if the records are confidentia or exempt, the clerk of the court in the
county in which the capital case was tried within 90 [90] days after receipt of wiritten
netifteatton_ the notice._If available, the notice shall include the defendant’ s date of birth,
sex, race, and police-case numbers included in the state attorney’ s file. Fhenoticetothe
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BEEN FILED IN THE TRIAL COURT], the state attorney who prosecuted the case

shall:

(A) copy, index, and deliver to the records repository, or if the records are confidential
or exempt from disclosure, to the clerk of the court in the county in which the capital case
was tried, all public records that were produced in the state attorney's investigation or
prosecution of the case, and;

(B) provide written notification to the attorney general of compliance with subdivision
(A), catifying that, to the best of the state attorney's knowledge or belief, all publicrecords
In the state attorney's possession have been copied, indexed, and delivered to the records
repository, or if the recordsare confidential or exempt, to the clerk of the court in the county
in which the capital case was tried:; and bear the costs of compliance with this subdivision;

(C) provide written notification to the attorney generd of the name and address of any
additional person or agency that has pubttet+eeordsinformation pertinent to the case which
has not previously been provided to collateral counsdl.

[(D) PROVIDE A NOTICE OF INTENT TO RELY ON A PUBLIC RECORD
EXEMPTION PURSUANT TO SECTION 119.07 (3)(b) OR (3)(1), FLORIDA
STATUTES.]

BEEN FILED IN THE TRIAL COURT] the defendant's trial counsdl shall provide
written notification to the attorney genera of the name and address of any additional person
or agency with information pertinent to the casewhich has not previoudy been provided to
collateral counsal.

(4) Within 15 days after receiving written notification of any additional person or agency
pursuant to subdivision (d)(2) or (d)(3) of this rule, the attorney genera shall notify al
persons or agencies identified pursuant to subdivisions (d)(2) or (d)(3) that these persons

or agencies are required by-sectton-119:19(65)(b), Hortda-Statttes {Sapp—1998); to copy,
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index, and deliver to the records repository, or if the records are confidential or exempt, to

the clerk of the court in the county in which the capital case was tried all public records

pertaini ng tothe case that are |n the| r possessu on. FheEach person or agency shall bear the
; sof its own compliance.

(e) Action Upon Receipt of Notice of Mandate-[APPEAL..|

(31) Within 96-[90] days after receipt of written notification of the mandate [INOTICE
OF APPEAL] fromthe ettorney-generatstate attorney, the Department of Correctionsshall
copy, index, and deliver to the records repository or, if the records are confidential or
exempt, to the clerk of the court in the county in which the capital casewastried all public
records determined by the department to be relevant to the subject matter of a proceeding
under-rtte-3:856-6f rule 3.851, unless such copying, indexing, and delivering would be
unduly burdensome. The department shall bear the costs. The secretary of the department
shal provide written notification to the attorney general of compliance with this
seettonsubdivision, certifyingthat, to the best of the secretary of the department'sknowledge
or belief, al such public records in the possession of the seeretary-of-the-department have
been copied, indexed, and delivered to the records repository_or, if the records are
confidentia or exempt, to the clerk of the court in the county in which the capital case was
tried.

(42) Within 96-[90] days after receipt of written notification of the mandate [NOTICE
OF APPEAL ] _from the state attorney, alaw enforcement agency shall copy, index, and
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deliver to the records repository or, if the recordsare confidential or exempt, to the clerk of
the court in the county in which the capital case was tried all public records which were
produced in the investigation or prosecution of the case. [AT THAT TIME, A LAW
ENFORCEMENT AGENCY SHALL PROVIDE A NOTICE OF INTENT TO
RELY ON PUBLIC RECORDS EXEMPTIONS PURSUANTTO SECTION 119.07
(3)(7) OR (3)(1), FLORIDA STATUTES.] Each agency shall bear the costs of its own
compliance. The chief law enforcement officer of each law enforcement agency shall
provide written notification to the attorney genera of compliance with this
seetronsubdivision,thaetuding certifying that, to the best of the chief law enforcement
officer's knowledge or belief, al such public records in possession of the agency or in
possession of any employee of the agency, have been copied, indexed, and delivered to the
records repository or, if the records are confidential or exempt, to the clerk of the court in
the county in which the capital case wastried.

(53) Within 96-[90] days after receipt of written notification-of-the-franeeate from the
attorney general pursuant to subdivision(d)(4) of thisrule, each additional person or agency
identified pursuant to subdivision (d)(2) or (d)(3) of thisrule shall copy, index, and deliver
to the records repository al public records which were-produced-durtngthe-proseettion
ofpertain to the case, except those which have been previoudly provided to collateral
counsdl. FheEach person or agency shall bear the costs of its own compliance. The person
or agency shall provide written notification to the attorney genera of compliance with this
subdivision and shall certify, to the best of the person or agency's knowledge and belief, al
such publicrecordsin the possession of the person or agency. except those which have been
previoudy provided to collateral counsdl, have been copied, indexed, and delivered to the
records repository or, if the records are confidential or exempt, to the clerk of the court in
the county in which the capital case wastried.

[(4) WITHIN 180 DAYS AFTER THE FILING OF THE NOTICE OF APPEAL,
THESTATE ATTORNEY AND ALL LAWENFORCEMENT AGENCIES SHALL
NOTIFY THE TRIAL COURT THAT AN IN CAMERA INSPECTION IS NEEDED
TO REVIEW ANY CURRENT CONFIDENTIAL OR EXEMPTED RECORDS
FROM PUBLIC RECORDS PRODUCTION UNDER SECTION 119.07 (3)(b) OR
(3)(1), FLORIDA STATUTES. THE TRIAL COURT SHALL SET A TIME
CERTAIN FOR AN IN CAMERA INSPECTION, REVIEW ANY CONFIDENTIAL
OR EXEMPTED MATERIALS AND DETERMINE WHETHER ANY
DOCUMENT MAY BE RELEASED TO POSTCONVICTION COUNSEL FOR
THE LIMITED PURPOSE OF PREPARING FOR POSTCONVICTION
LITIGATION.]
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() Action Upon Issuance of Mandate.

(1) Within 15 days after receiving written notification of the Supreme Court of Florida's
mandate affirming the sentence of death, the attorney genera shall file with the trial court
awritten notice of the mandate and serve acopy of the notice on collateral counsel, [THE
DEFENDANT AND THE STATE ATTORNEY].

(fg) Exempt or Confidential Public Records.

(1) Records Delivered to Clerk of Court. Any public records detverec-to-the+ecords
reposttory—pursdant—subject to these rules that are confidential or exempt from the
requirements of section 119.07(1), Florida Statutes, or article I, section 24(a), Florida
Condgtitution, must be separately contained, without being redacted, and sealed
[PURSUANT TO THE TIME REQUIREMENTS OF THESE RULES.] The
container must be deliveredto the clerk of court in the county in which the capital casewas
tried. Theoutside of the container must clearly identify that the publicrecordisconfidentia
or exempt and that the seal may not be broken without an order of the trial court. The
outside of the container must identify the nature of the publicrecordsand the legal basisfor
the exemption. Records that are exempt from public records production under section
119.07(3)(b) or (3)(1). Florida Statutes, must be deliveredto the clerk of court in aseparate
container, the outside of which must specifically identify the section(s) under which the
records are exempt.

tH-aI—eeuﬂ— The trlal court shal perform the unseallng and mspectlon without ex parte
communications and in accord with procedures for reviewing sealed documents [AND
ENSURE THAT THE CONFIDENTIAL NATURE OF ALL DOCUMENTS IS
PROTECTED].

(3) After Mandate | ssues on Direct Appeal. Within 30 days after the filing of the notice
of mandate on direct appeal by the attorney general, the trial court shall issue an order
unsealing all records that were identified as being exempt from public records production
under sections 119.07(3)(b) or (3)(1), Florida Statutes, and the clerk of court shall forward
the records to the records repository.
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(gh) YponDesignationof Collateral-CounselDemand for Additional Public Records.

(1) Within 9630 days after ' »
receipt of written notification of the mandatefrom the attornev qeneral or a suchlatertime
as may be set by the tria court, suehcollateral counsel shaltmay send a written demand for
additional public records to each person or agency submitting public records or identified
as having information pertinent to the case under subdivisions (d)(2) or (d)(3) of thisrule.
If the written demand includes requests for records associated with particular named
individuals, the demand shall also include:

(A) a brief statement describing each named person’'s role in the capital case and
relationship to the defendant; and

(B) the race, sex, and date of birth of each named person, if collateral counsal has such
information.

(2) Within 9630 days of receipt of the written demand, each person or agency notified
under this subdivison shall deliver to the records repository_or, if the records are
confidential or exempt, to the clerk of the court in the county in which the capital case was
tried any additiona public recordsin the possession of the person or agency that pertainto
the case and shall certify to the best of the person or agency's knowledge and belief that all
additional publicrecordshave been deliveredto the recordsrepository; or, if the recordsare
confidential or exempt, to the clerk of the court in the county in which the capital case was
tried. If no additional publicrecordsarefound, the person or agency shall recertify that the
public records previoudy delivered are compl ete.

(3) Within 66_[30] days of receipt of the written demand, any person or agency may file
withthetria court anobjectiontothe written demand describedin subdivision (gh)(1). The
trial court shall hold a hearing and issue a ruling within 30 days after the filing of any
objection, ordering a person or agency to produce additional public records if the court
determines each of the following exists:

(A) Collatera counsel has made atimely and diligent search as provided in thisrule.

(B) Collateral counsdl'swritten demandidentifies, with specificity, thoseadditional public
records that are not at the records repository.



(C) Theadditional public records sought are relevant to the subject matter of aproceeding
under rule 3:856-er+ute-3.851, or appear reasonably calculated to lead to the discovery of
admissible evidence.

(D) The additiona public records request is not overly broad or unduly burdensome.

(hi) Cases in Which Mandate-wasIssued |A NOTICE OF APPEALS WAS FILED]
Prior to Effective Date of Rule.

NOTICE OF APPEAL] has been |FILED| but collateral counsel has not been appointed,
been retained, or appeared pro bono prior to [effective date of rule], the time periods for

providing written notification pursuant to subdivisions (d)(1), (d)(2), and (d)(3)of thisrule
shall run from the date collateral counsel is appointed pursuant to rule 3.851, retained, or
appears pro bono.

[A NOTICE OF APPEAL | has been |FILED| and coll ateral counsel has been appointed,

been retained, or appeared pro bono prior to [effective date of rule], public records

production shall be governed by the rulesin effect prior to that date.

£3) (j)_After Death Warrant Signed.

(1) Within 10 days of the signing of a defendant's death warrant, collateral counsal may
request in writing the production of public records from a person or agency from which
collateral counseal_previoudy requested public records. A person or agency shall copy,
index, and deliver to the repository any public record:



(A) that was not previoudly the subject of an objection;
(B) that was received or produced since the previous request; or
(C) that was, for any reason, not produced previoudly.

The person or agency providing the records shall bear the costs of copying, indexing, and
delivering suchrecords. If none of these circumstancesexist, the person or agency shall file
withthetria court andserve onthe partiesan affidavit stating that no other recordsexist and
that all publicrecordshave beenproducedprevioudy. A person or agency shall comply with
this subdivision within 10 days from the date of the written request or such shorter time
period asis ordered by the court.

4)(k) Proof of Receipt of Notice. In all instances th-sabeivistorh)y which require
written notification, the receiving party shall provide proof of receipt by return mail or other
carrier.

(i1) Limitation on Postproduction Request for Additional Records.

(1) In order to obtain public records in addition to those provided under subdivisions
?7?7%e), 5 (9), (h) and (ki) of thisrule, collateral counsel shall file an affidavit in thetrial
court which:

(A) attests that collateral counsel has made a timely and diligent search of the records
repository; and

(B) identifies with specificity those public records not at the records repository; and
(C) establishesthat the additional public records are either relevant to the subject matter

of the postconviction proceeding or are reasonably calculated to lead to the discovery of
admissible evidence; and

(D) shall be served in accord with subdivision (c)(1) of thisrule.
(2) Within 30615 days after the affidavit of collateral counsel isfiled, thetrial court shall

order aperson or agency to produce additional public records only upon finding each of the
following:



(A) collatera counsel has made atimely and diligent search of the records repository;

(B) collateral counsel'saffidavit identifieswith specificity those additiona public records
that are not at the records repository;

(C) the additiona public records sought are either relevant to the subject matter of a
proceeding under tute-3:856-6r-rule 3.851 or appear reasonably calculated to lead to the
discovery of admissible evidence; and

(D) the additional records request is not overly broad or unduly burdensome.

(jm) Copying of Public Records. Eotatera-counset The Secretary of State shall provide
the personnel, supplies, and any necessary equipment to copy records held a the records

repository.

(kn) Authority of the Court. [IN PROCEEDINGS UNDER THIS RULE THE
COURT SHALL:

(1) CONDUCT A STATUS CONFERENCE WITHIN 180 DAYS AFTER
RECEIPT OF WRITTEN NOTIFICATION OF THE FILING OF A NOTICE OF
APPEAL AND CONDUCT ADDITIONAL STATUS CONFERENCES EVERY 90

DAYS THEREAFTER TO ENSURE THAT ALL PROVISIONS OF THIS RULE
ARE FOLLOWED.

(2) ON A QUARTERLY BASIS, PROVIDE CASE MANAGEMENT REPORTS
TO THE CHIEF JUDGE OF THE CIRCUIT AND THE FLORIDA SUPREME
COURT,]

In proceedings under thisrule the trial court may:
[(@)] compel or deny disclosure of records,

[(b)] conduct an in-camerainspection;

[(c)] extend the times in this rule [AS IT APPLIES TO THE INITIAL
POSTCONVICTION PERIODS] upon a showing of good cause;
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[(d)] impose sanctions upon any party, person, or agency affected by this rule
including initiating contempt proceedings, taxing expenses, extending time, ordering facts
to be established, and granting other relief; and

[(e)] resolve any dispute arising under this rule unlessjurisdictionisin an appellate
court.

(o) Scope of Production and Resolution of Production Issues.

(1) Unless otherwise limited, the scope of production under any part of thisrule shall be
that the public records sought are not privileged or immune from production and are either
relevant to the subject matter of the proceeding under tute-3:856-er-rule 3.851 or are
reasonably calculated to lead to the discovery of admissible evidence.

(2) Any objections erto production of public records under this rule shall be filed within
30 days of receipt of the notice or demand which is the subject of the objection, unless
otherwise provided herein. Any motionsto compel production of public records pursuant
tothisrule shall befiledwithin 30 days after the end of the production time period provided
by this rule. Counsd for the party objecting or moving to compel shall file a copy of the
objection or motion directly with thetrial court. Thetria court shall hold ahearing on the
objection or motion on an expedited basis.

(3) The tria court [SHALL RESOLVE ALL PUBLIC RECORDS DISPUTES
WITHIN A REASONABLE TIME AND NO APPEALS WILL BE PERMITTED
FROM THE GRANTING OR DENIAL OF ANY PUBLIC RECORDS REQUEST.
IT SHALL BE THE RESPONSIBILITY OF THE TRIAL COURT TO RESOLVE
ALLPUBLIC RECORDS DISPUTES PRIORTO THE DATE THE MOTION FOR
POSTCONVICTION RELIEF IS REQUIRED TO BE FILED PURSUANT TO
THESE RULES. NO EXTENSION OF TIME OR DELAY IN THE FILING DATE
OF A RULE 3.851 MOTION BASED ON THE PENDENCY OF ANY PUBLIC
RECORDS MATTERS SHALL BE PERMITTED.]|

(mp) Destruction of Records Repository Records. Sixty days after acapital sentenceis
carried out, after a defendant is released from incarceration following the granting of a
pardon or reversal of the sentence, or after a defendant has been resentenced to aterm of
years, the attorney genera shall provide written notification of this occurrence to the
secretary of state with service in accord with subdivision (c)(1). After the expiration of the
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60 days, the secretary of state may then destroy the copies of the records held by the records
repository that pertain to that case, unless an objection to the destructionisfiledintheftria
court and served upon the secretary of state and in accord with subdivision (c)(1). If no
objection has been served within the 60-day period, the records may then be destroyed. If
an objection is served, the records shall not be destroyed until afina disposition of the
objection.

[(q) SANCTIONS. FAILURE TOMATERIALLY COMPLY WITH EITHER
THE PRODUCTION OF PUBLIC RECORDS OR THE TIME FRAMES SET
FORTH IN THIS RULE MAY RESULT IN THE GRANTING OR SUMMARY
DISMISSAL WITH PREJUDICE OF ANY POST CONVICTION MOTION. THE
TRIAL COURT MAY HOLD ANY HEARING AS TO ANY ALLEGED
MISCONDUCT AND TAKE THE APPROPRIATE ACTION UP TO AND
INCLUDING THE GRANTING OR DISMISSAL OF ANY POSTCONVICTION
RELIEF ]
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[The State has modified the forms hereinafter reported by using bold capital
lettering and placing the changes between brackets.]

Rule 3.993. Forms Related to Capital Postconviction Records Production
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(ba) Notice to Secretary of Department of Corrections of Affirmancelmposition of Death
Penalty.
In the Circuit Court of the
Judicial Circuit, in and for
County, Florida
Case No.
Division

State of Florida,

Paintiff,

Defendant.

NOTICE TO SECRETARY OF DEPARTMENT OF CORRECTIONS OF AFFRMANEE
[FILING OF NOTICE OF APPEAL IN THE TRIAL COURT] OF DEATH PENALTY _AND
TO PRODUCE PUBLIC RECORDS

TO:
[name of Secretary of Department of Corrections]
TheAttorney-Generatofthe State ot HoridaState Attorney of the Judicial Circuit of
the State of Floridapursuant to Fl orldaRuIeof Crimi naI Procedure3 852(d)(1) glves notlcethat on the
_ dayof ,

sertereedefendant in this case.]| FILED A NOTICE OF APPEAL IN THE TRIAL COURT.]

Within 96_[90] days after receipt of this notice, you should copy, index, and deliver to the
records repository of the Secretary of State dl public records determined by your department to be
relevant to the subject matter of aproceeding under FloridaRule of Criminal Procedure 3-:856-6+3.851
unlessthe production of such records would be unduly burdensome._Any public recordsthat arethe
subj ect of this notice but which are confidential or exempt must be separately contained, without being
redacted, sealed and delivered to the Clerk of the Circuit Court of the Judicia Circuit, in and
for County, Florida, Recordsthat are exempt under section 119.07(3)(b) or (3)(1), Florida
Statutes, must be delivered to the clerk of court in a separate container, the outside of which must
specifically identify the section(s) under which they are exempt.

| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of trial court] [name of Secretary of Department of Corrections]
, and
[name of attorney general] [name of trtal-eounsetfor-defeneantcol lateral counsel]
this day of ,
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[name and address of atterney-genreralstate attorney]



(cb) Notice by State Attorney to Law Enforcement Agency of Imposition of Death Penalty.
In the Circuit Court of the
Judicial Circuit, in and for
County, Florida
Case No.
Division

State of Florida,

Paintiff,

Defendant.

NOTICE OF AFFIRMANEE [APPEAL] OF DEATH PENALTY [FILED IN THE TRIAL
COURT] AND [NOTICE] TO PRODUCE PUBLIC RECORDS
TO:
[name of chief law enforcement officer]

The State Attorney of the Judicial Circuit of the State of Florida, pursuant to Florida
Rule of Criminal Procedure 3.852{ex{ty(d)(1), hereby gives notice to
, that was involved in this case by

[name of chief law enforcement officer and agency]
investigation, arrest, prosecution, or incarceration, that on the day of , , the
i i HSA te-affirmt ath-senteneedefendant in this case was

sentenced to death.

Within 96.[90]days after receipt of this notice, you and each law enforcement agency involved
in thiscase should copy, index, and deliver to therecordsrepository of the Secretary of Statedl public
records, except those filed in the trial court, which were produced in the investigation, arrest,
prosecution, or incarceration of the defendant in this case._Any public records that are the subject of
this notice but which are confidential or exempt must be separately contai ned, without being redacted,
sealed and delivered to the Clerk of the Circuit Court of the Judicial Circuit, in and for

County, Florida, Records that are exempt under section 119.07(3)(b) or (3)(I), Florida
Statutes, must be delivered to the clerk of court in a separate container, the outside of which must
specifically identify the section(s) under which they are exempt.

| HEREBY CERTIFY that atrue and correct copy of the foregoing has been served

on , ;
[name of tria court] [name of chief law enforcement officer]
,and ,
[name of attorney general] [name of collateral counsel]
this day of ,

[name and address of state attorney]



(dc) Notice of Compliance by State Attorney.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.

NOTICE OF COMPLIANCE BY STATE ATTORNEY [AND NOTICE OF INTENT TO
RELY ON A PUBLIC RECORD EXEMPTION PURSUANT TO SECTION 119.07 (3)(b) OR
(3)(10, FLORIDA STATUTES.]|

TO:
[name and address of attorney general]

TheStateAttorney forthe Judl cl ia Circuit glves noticeto theAttorney General
of complianceby epos
of State:with Florida Rule of Criminal Procedure 3. 852(d)( 2)( B) and certlflesthat ZFto the best of my
knowledge and belief, all public recordsin my possession, except for those previoudly filed in the trial
court which were produced in theinvestigation or prosecution of the case have been copied, indexed,

and ddlivered to therecordsrepository of the Secretary of Stateasregtiredby-HortdaRute-of-Criminat
Procedure-3-852(e}(2)- or, if the records are confidential or exempt, to the Clerk of the Circuit Court of

the Judicial Circuit, in and for County, Florida.
| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on
, , and
[name of tria court] [name of attorney general]
, this day of ,

[name of collateral counsel]

[name and address of state attorney]
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(ed) Notice of Compliance by the Secretary of the Department of Corrections.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.

NOTICE OF COMPLIANCE BY THE SECRETARY
OF THE DEPARTMENT OF CORRECTIONS

TO:

[name and address of attorney general]

The Secretary of the Department of Corrections, having received notice of the
afftrmaneel mposition of the death penalty in this casefrom theAtterney-GeneratState Attorney for the
Judicial Circuit onthe day of , , hereby givesnotice
of compliance with FloridaRule of Criminal Procedure 3.852(€)(1) and certifiesthat, to thebest of my
knowledge and belief, dl public records determined by the Department to be relevant to the subject
matter of a proceeding under Florida Rule of Criminal Procedure 3-:856-6+-3.851, except for those
previoudly filed in thetria court, have been copied, indexed, and delivered to therecordsrepository of
the Secretary of State or, if the records are confidential or exempt, to the Clerk of the Circuit Court of
the Judicial Circuit, in and for County, Florida
| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of tria court] [name of attorney general]
, and ,
[name of state attorney] [name of collateral counsel]
this day of ,

[name and address of Secretary of
Department of Corrections]
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(fe) Notice of Compliance by Law Enforcement Agency.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.

NOTICE OF COMPLIANCE BY LAW ENFORCEMENT AGENCY [AND NOTICE OF
INTENT TO RELY ON A PUBLIC RECORDS EXEMPTION PURSUANT TO SECTION
119.07 (3)(b) OR (3)(1), FLORIDA STATUTES.]

TO:

[name and address of attorney general]

that was involved

[name of chief law enforcement officer and agency]

inthiscaseby an mvestlgatlon arrest, prosecutlon orlncarceratlon hereby glvesnotlcetotheAttorney
General of complianceby v ;
Seeretary-of-Statewith Florida Rule of Crimi naI Procedure 3. 852(e)(2)—|—furt-herand certlfyleethat to
thebest of my knowledgeand bdlief, dl public recordsin possession of thisagency or inthepossession
of any employee of thisagency, except for those previoudy filedin thetrial court, which were produced
intheinvestigation or prosecution of the case have been copied, indexed, and delivered to therecords
repository of the Secretary of State_or, if the records are confidential or exempt, to the Clerk of the
Circuit Court of the Judicial Circuit, inand for County, Florida

| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of tria court] [name of attorney general]
, and :
[name of state attorney] [name of collateral counsel]
this day of ,

[name and address of chief law
enforcement officer]
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(gf) Notice to Attorney General of Person or Agency Having Pertinent Information.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Plaintiff,
V.
Defendant.
STATE ATTORNEY’S NOTICE TO ATTORNEY
GENERAL OF_ PERSON OR AGENCY HAVING PERTINENT INFORMATION
TO:

[name and address of attorney general]

The undersigned hereby gives notice to the Attorney General of
[name of state attorney]
thefollowing name(s) and address(es) of any person or agency havinginformation pertinenttothis case
in addition to those persons and agencies who previously furnished public records to the records
repository of the Secretary of State:

[list names and addresses of persons or agencies]

Please provide prompt written notification to each identified person or agency of their duty to
deliver dl such public records, except for those previously filed in the trial court_or furnished to
collateral counsel, pertaining to this case to the records repository of the Secretary of State_or, if the

records are confidential or exempt, to the Clerk of the Circuit Court of the Judicial Circuit, in
and for County, Florida
| HEREBY CERTIFY that atrue and correct copy of the foregoing has been served on
, , and
[name of tria court] [name of attorney general]
, this day of ,

[name of pubhedetentderordefensecollateral counsel]

[name and address of state attorney]



(hg) Notice to Attorney General of Person or Agency Having Pertinent Information.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Plaintiff,
V.
Defendant.
TRIAL COUNSEL’S NOTICE TO ATTORNEY
GENERAL OF PERSON OR AGENCY HAVING PERTINENT INFORMATION
TO:

[name and address of attorney general]

The undersigned , for
[name of public defender or other counsel]
, hereby gives notice to the Attorney General of the

[name of defendant]
following name(s) and address(es) of persons or agenci es+r-eaddittonto-thesepreviousy-furaishes-to
eoHeatera-eounset-which may have information pertinent to this casein addition to those persons and
agencies who previously furnished public records to the records repository of the Secretary of State.
[list names and addresses of persons or agencies]

Please provide prompt written notification to each identified person or agency of their duty to
deliver dl such public records, except for those previously filed in the trial court_or furnished to
collateral counsel, pertaining to this case to the records repository of the Secretary of State, or if the
records are confidential or exempt, to the clerk of the Circuit Court of the Judicial Circuit, in
and for County, Florida

| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of tria court] [name of attorney general]
and , and
[name of state attorney] [name of collateral counsel]
this__ day of , 39

[name and address of trial counsel]
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(ih) Notice by Attorney General to Person or Agency Having Pertinent Information.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.

NOTICE BY ATTORNEY GENERAL TO PERSON
OR AGENCY HAVING PERTINENT INFORMATION

TO:
[name and address of person or agency]

Pursuant to FloridaRule of Criminal Procedure 3.852(d){2)}, the undersigned has been notified

by , that you have public records
[name of trial counsel or state attorney]
pertinent to this case. Pursuant to the provisions of rule 3.852(e)(53), you must:

1. Within9660 days of receipt of this notice, copy, index, and deliver to therecords repository
of the Secretary of State or, if the records are confidential or exempt, to the Clerk of the Circuit Court
of the Judicial Circuit, in and for County, Florida dl public records in your
possession, except for those previoudly filed in the trial court_or furnished to collateral counsel, which
are pertinent to this case; and

2. Provide written notice to me that you have complied with these provisions.

Records that are exempt under section 119.07(3)(b) or (3)(1), FloridaStatutes, must be delivered to the
clerk of courtinaseparatecontainer, theoutsideof which must specifically identify thesection(s) under
which they are exempt.

| HEREBY CERTIFY that a true and correct copy of the pleading has been served on

, anek ,
[name of person or agency] [name of trial court]
,and
[name of state attorney] [name of collateral counsel]

this day of ,

[name and address of attorney general]
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(i) Notice of Compliance by Person or Agency.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.
NOTICE OF COMPLIANCE BY PERSON OR AGENCY

TO:
[name and address of attorney genera ]

Theundersigned, pursuant to FloridaRule of Criminal Procedure 3.852(€)(53), havi ng received
notlce from the Attorney General on the ____dayof , , ; ; ;

fepeatery—et—t-he—SeeFetaw—et—State—hereby gives notlce of compllance to the Attorney General and

further certifies that all such public recordsin my possession or in the possession of the undersigned
agency pertainingtothiscase, except for those previoudly filed in thetrial court or furnished to collateral
counsel, to the best of my knowledge and belief, have been copied, indexed, and delivered to the
recordsrepository of the Secretary of State or, if the records are confidential or exempt, to the Clerk of
the Circuit Court of the Judicial Circuit, in and for County, Florida

| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of tria court] [name of attorney general]
, and :
[name of state attorney] [name of collateral counsel]
this day of )

[name and address of person or agency]
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(kj) Defendant’s Demand for Production of Additional Public Records Pertaining to
Defendant’s Case.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.

DEFENDANT’S DEMAND FOR ADDITIONAL PUBLIC
RECORDS PERTAINING TO DEFENDANT’S CASE

TO:
[name and address of person or agency]

The defendant, by and through undersigned counsel, hereby makes demand of
, pursuant to Florida Rule of Criminal

[name of person or agency submitting public records]
Procedure 3.852(th), for additional public records pertinent to this case.
1. Undersigned counsel represents that, after a timely and diligent search, the records
specifically described below:
(a) arerelevant to a pending proceeding pursuant to rule 3.8561 or
(b) appear reasonably calculated to lead to the discovery of admissible evidence; and
(c) have not previously been obtained in discovery or from aprevious public records request
from either the above-named person or agency or any other; and
(d) are not presently available from the public records repository.
2. The public records requested are as follows:

[list public records requested]
3. [if request includes records associated with particular named individuals, qgive a brief

statement of each named person’srolein the capital case and relationship to the defendant, and the
race, sex, and date of birth of each named person, if you have such information]

Y-



34. Pursuant to rule 3.852(h), any objection to production, including any claim of exemption,
must befiled with the trial court and served upon al counsel of record within 66_[30]days of receipt of
this demand, or such objection will be deemed waived.

45. Pursuant to rule 3.852(h), you shall, within 96_[30]days after receipt of this demand:

(@) copy, index, and deliver to the records repository of the Secretary of State any additional
public records in_your possession or the possession of your agency which pertain to this case; and

(b) certify that, to the best of your knowledge and belief, dl additional public records have

been delivered to the records repository of the Secretary of State; aneor

(c) recertify that the public records previously delivered are completeif no additional public
records are found; and

(d) deliver any public recordsthat you claim are confidential or exempt in asealed container,
without being redacted, to the Clerk of the Circuit Court of the Judicia Circuit, in and for

County, Florida.

[name of attorney for defendant]

| HEREBY CERTIFY that atrue and correct copy of the foregoing has been served on

[name of trial court] [name of person or agency]
, and ;
[name of attorney general] [name of state attorney]
this day of ,

[name and address of atterney-fer-defendantcollateral counsel]




(k) Objection to Defendant’s Request for Production of Additional Public Records
Pertaining to Defendant’s Case and Motion for Hearing.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.

OBJECTION TO DEFENDANT’S REQUEST FOR PRODUCTION
OF ADDITIONAL PUBLIC RECORDS PERTAINING TO
DEFENDANT’S CASE AND MOTION FOR HEARING

The undersigned person or agency, having received defendant’s demand for production of
additional public records pertaining to defendant’s caseonthe  day of ,
hereby files this objection and respectfully moves the court to hold a hearing to determine if the
requirements of rule 3.852 (h)(3) have been met. The grounds for this objection are:

[state grounds with specificity and identify the records]

Respectfully submitted,

[name of attorney]
Attorney for
[name of person or agency]

| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of trial court] [name of atterrey-for-detendantstate attorney]
and ,
[name of attorney general] [name of collateral counsel]
this day of ,

[name of attorney]



(ml) Notice of Delivery of Exempt Public Records to RecordsRepositoryClerk of Circuit

Court.

In the Circuit Court of the
Judicia Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Paintiff,

Defendant.

NOTICE OF DELIVERY OF EXEMPT PUBLIC
RECORDS TO REEORDSREPOSHHORYCLERK OF CIRCUIT COURT

TO:. ReeerdsRepository-The Clerk of the Circuit Court of the

Judicial Circuit, in and for County, Florida
[address of reeerdsrepesttoryclerk of court]
The undersigned, , hereby gives notice to-therecerds

[name of person or agency]

v that certain records that are confidential or
exempt from therequi rementsof section 119. 07(1) Florida Statutes have been delivered toyou. These
public records have been separately contained, without bei ngredacted, havebeen sealed, and thenature
of thepublicrecordsand thelegal basis under which the public records are exempt have been identified.
Records that are exempt under section 119.07(3)(b) or (3)(1), Florida Statutes, have been delivered to
theclerk of court in aseparate container, the outsi deof which specifically identifiesthesection(s) under

which they are exempt.
| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of trial court] [name of recerdstepoesitoeryclerk of court]

; , and
[name of attorney general] [name of state attorney]

, this day of ,

[name of collateral counsel]

[name and address of person or agency]
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(m) Notice of Affirmance of Death Sentence.
In the Circuit Court of the

Judicial Circuit, in and for
County, Florida

Case No.

Division

State of Florida,

Plaintiff

I<

Defendant.

NOTICE OF AFFIRMANCE OF DEATH SENTENCE.

The Attorney General of the State of Florida pursuant to Florida Rule of Criminal Procedure
3.852(f). gives notice that on the day of , , the FloridaSupreme Court issued
its mandate affirming the death sentence in this case.

Florida Rule of Criminal Procedure 3.852(g)(3) requires that, within 30 days after the filing of
this notice, recordsthat weredelivered to theclerk of court and identified asexempt from public records
production under section 119.07(3)(b) or (3)(1), FloridaStatutes, must be unseal ed and forwarded to the
records repository.

| HEREBY CERTIFY that a true and correct copy of the foregoing has been served on

[name of collateral counsel]
this day of

[name and address of attorney general]




