
IN THE SUPREME COURT OF FLORIDA

AMENDMENTS TO FLORIDA RULES )
OF CRIMINAL PROCEDURE 3.851, ) Case No. 96,646
3.852, AND 3.993 )
____________________________________/

CORRECTION AND CLARIFICATION TO THE
SOLICITOR GENERAL’S COMMENTS ON THE 

PROPOSED AMENDMENTS TO FLORIDA RULES OF
 CRIMINAL PROCEDURE 3.851, 3.852, AND 3.993

The Solicitor General hereby offers the following correction and clarification to

the legal argument set forth in the Comments that he filed in this proceeding on June

1, 2000:

1.   The opening paragraph of the “Argument in Support of Comments” section

on page 5 of the Solicitor General’s Comments is corrected and clarified to read as

follows:

A criminal defendant has a constitutional right to a fair trial which

may be violated if the State fails to disclose evidence or information

favorable to the defense.  See Brady v. Maryland, 373 U.S. 83 (1963); see

also Strickler v. Greene, 527 U.S. 263 (1999) (summarizing post-Brady

cases).  The State’s obligation to disclose extends not only to exculpatory

evidence, but also to impeachment evidence, see United States v. Bagley,

473 U.S. 667, 676 (1985); it also extends to evidence known to the police

investigators but not known to the prosecutor, Kyles v. Whitley, 514 U.S.



419, 438 (1995); and the duty to disclose applies even if there has been no

request by the defendant.  See United States v. Agurs, 427 U.S. 97, 107

(1976). Thus, whether framed as an obligation to disclose on the part of the

State or a defendant’s right to obtain favorable information, the defendant’s

right to a fair trial can only be ensured if there is a mechanism to enforce the

State’s obligation to disclose and an opportunity for the defendant to

‘discover’ possible violations of his constitutional rights.  The discovery

rules in the Florida Rules of Criminal Procedure, enacted pursuant to this

Court’s authority in Article V, section 2(a) to “adopt rules for the practice

and procedure in all courts”, provide the mechanism to enforce the State’s

obligation and serve to protect the defendant’s constitutional rights.  See

Henderson v. State, 745 So.2d 319, 324 (Fla. 1999); see also State v.

Tascarella, 580 So.2d 154, 156 (Fla. 1991) (explaining that the purpose of

the criminal discovery rules "is to avail the defense of evidence known to

the state so that convictions will not be obtained by the suppression of

evidence favorable to a defendant or by surprise tactics in the courtroom.").

2.   In all other respects, the Comments filed by the Solicitor General on June 1,

2000, remain unchanged.
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