IN THE SUPREME COURT OF FLORIDA
NO. SC96646

IN RE: AMENDMENTS TO FLORIDA RULES OF CRIMINAL PROCEDURE
3.851, 3.852 AND 3.993

COMMENTS OF
THE TWENTY STATE ATTORNEYS ACTING TOGETHER
THROUGH THE FLORIDA PROSECUTING ATTORNEYS ASSOCIATION

COMESNOW, THE FLORIDA PROSECUTING ATTORNEY SASSOCIATION [FPAAY], representing the elected State Attorneys for

the twenty judicial circuits of Florida, and files these comments' to the Florida Supreme Court's Amendmentsto FlaR Crim.P. 3851, 3852 and 3993 &

set forth in its opinion Amendments to Horida Rules of Crimina Procedure 3851, 3852, and 3.993, 25 FlaL Weekly S285 (Ha April 14, 2000)
[Amencments], stating as follows:
PRELIMINARY STATEMENT
Thereisalong held adagein the law that afindl judgment is presumed to be correct and that it is the burden of the party which is challenging

that judgment to prove that the judgment is defective. Paul v. Sate, 177 S0.2 537 (Fla. 34 DCA 1965). Evenin capital cases, this Court recognized in Witt

V. State, 387 S0.2d 922, 925 (Fa. 1980), that there was a need for findlity of judgments because theahsence of SUich* castsacloud of tentativenessover the
criminaljustice system benefitting neither the person convicted nor society asawhole.” The State Attorneys respectfully suomit that it istime for this Court
o again recognize the importance of findlity and to temper its procedurdl rules o that the findlity of judgments is once again respected.
COMMENTS
RULE 3.851
L 3.851(b)(3)&(4)- Appointment of Postconviction Counsel (withdrawa collateral counsd).
The proposed Rule dllowsthe Capital Collateral Regional Counsel[ CCRC] towithdraw based ona contlict of interest or some other legal ground
but does not require that the Chief Circuit Judge or the assigned Circuit Judge make any determination as to the appropriateness of the motion to withdraw.
The State Attorneys submit that this Rule should be amended to include a provision similar tothat containedin Sec. 27.53(3), Ha Stat. (1999), which Sates

that when a pubic defendler files a motion to withdraw, then “[tjhe court sndll review and inauire or conclict & hearing into the adequiacy of the public

% Included within this Comment will be a comment on the proposed new Rule of Judicil Administration, refating to real time court reporting,



lefender’ srepresentations...without requiring the di sclosureof confidentialcommunications” The State Attorneysalso submit thet the Rule should be clarified
so that pursuant to Sec. 27.703(1), Fla.Stat. (1999), the Chief Circuit Judge or the assigned Circuit Judge should designate ancther CCRC office and, only
if conflict exigts with the ather two CCRC offices, should appaint anattorney from the registry. Finally, the State Attorneys suggest tht the time period for

filing amotion to witharaw shouldl be shortened to fifteen (15) days from the time that collateral counsel hes leamed of the grounds for withdrawal.

2 Rule 3.851(c)(4) - Preliminary Procedures (Duties of Defense Counsel and Prosecuting Attomey)

The proposed Ruie would require, within fifteen (15) days of gppointment of postconviction couns, that defendant's trial counsel provide
postoonviction counsel with all information pertaining tothe defendant's case. The State Attorneys submit thét, although they endorse theideaof turning over
trial counsel’s files to postconviction counsel so thatthe latter can begin working ona postconviction mation, clieto past problemsthe various Sate Attorney
Offices have had with collateral counsel losing or misplacing items from tria counsel'sfiles; the Rulee should be amended to regire thet copies of thefiles
be sent under seal tothe appropriate Clerk of the Court or tothe Records Repository. Collateral counsel would thereby haveimmediate accesstothosefiles.
Only upon the conviction and sentence becoming finalanda postconviction motion being filedwhichallegesthat counsel was ineffective in ther representation
of the defendant, would those files then be available to the State. See Trepdl v. State, 25 FlaL Weekly S190 (Fla. Mar. 9, 2000). Collateral counse! can

designate if thereisany materiawhichis ill privilegedand the trial court can make an in cameradetermination of the validity of that privilege. Reedv. Siate,

640 S0.20 1094 (Fla. 1994).

The Rule dlso would require the State Attorney's Office , within fifteen (15) days after the appointment of postconviction counse!, to provide
to postconviction counsel copies of all pretrial and trial discovery and all contentsof the State's filles excent for information which the prosecutor has alegd
right towithhold. The effect of the Rulewould beto reguirethe State Attorney Officesto providetwo copies of itsfiles- onewithin fifteen(15) days
[or perhaps thirty (30)if it takes the trial court the full 15daysto qopoint collateral counsel] and another in sixty (60) days after the impostion of the death
penalty. The second set of records would have to besent to the Records Repository as required pursuant to FlaR.Crim.P. 3852, Thisisanot awise use

of public money. To avoid that waste of money and to try to get the materidl to collateral counsel as soon as possible, the State Attorneys suggest the

2This Court invalidated the amencment to Sec. 27.703whichwas containedin Sec. 13 of the Death Penalty Reform Act of 2000. Allen v. Butterworth, 25
FlaL Weekly S277(Ha April 14, 2000).

SThefifteen (15) day time periodisan amogt impossible deadline for the Sate Attorney Officestomeet. Filesin these cases are voluminous and very time
consuming to copy.



following. Firgt, under FiaR Crim.P. 3852, State Attorney Offices will copy and index their nonexempt and unfiled public records and send them to the
Records Repository within sixty (60) days after sentencing of the defendant.* However, material that is anonpublic record at that time becatise the appedl
isnot findl, such as & defendant’s confession or interaffice memorandum, wouid be separated and sent to the Clerk of the Court under seal. Upon the
conviction and sentence becoming find, those recorcls would become pubic andwould be made available to collater counsel. A third category of records
o wit: those which remain exempt under Chapter 119 or which are by definition not public records, wouldalsobe sent tothe Clerk’ s Officeto be reviewed
Upon request incameraby thetrialcourt. It must be stressed that the amount of material that would not be provided to collaterd counel until after the apped
is findl is minimal. Under the proposed Rules, the defendant would have one hunared and eighty days (180) to file hisor her final post conviction mation.
That ismore than sufficient time for collaterdl counselto review this limitecmaterial and induce whatever dams may result from that material within those
sx months. The State Attorneys submit that stich a procedure will allow this Court to continue with its stated

purpose*to srike a balance between the State's and the public’s legjitimate interest in the prompt and efficient processing of capital cases and this Court's
dluty to ensure that such cases are processed in a fair, just, and humane manner that conforms to condtitutional requirements.” Amendments, supra 25
FlaL.Wegkly a S287.

3 Rule 3.851(d)(1)(C) - Time Limitations (Extensons)

Thisisthe proposa whichthe State Attorneys believe has the practical effect of nullifying any hope of this Court and the peaple of the Sate of
Florida that the postconviction process will be started in atimely manner. The proposed Rule would allow extensions of time to fille aninitial postconviction
motion on the grounds thet counsel"s inality to timely file the motion i not the resultof lack of cooperation by the defendant or of due diligence on the part
of counsdl. The State Attormeysask that this Court tekejucicial notice of any of theinitial pogt conviction motionsfiled by any of the collaterdl counsels. There
i usually a claim that they need more time to file the mation because they have not been anlequately funded or some ather reason relating to the operation
of the various offices, such as loss of attorneys or investigators. If this Court adoptsthis provision, itisgoing to have to meke adetermination every year that
the collateral counsels have been adequately funded [ See, e.g., Arbelaezv. Butterworth, 738 50.20326 (Fla. 1999)] or else the system s back where it has
aways been with seemingly endless delays without any direction from the Court.

4 Rule 3.851(e)(5) & (6) - Contents of the Motion

#1t should be noted that the Court's proposed Rule, nlike the present FlaR Crim.P. 3852, does not except material whichisin the court file. The Sate
Attorneys submit that the proposed Rule inclucle this exception.



This provision has practical problems associated with it, especially when it is read in conjunction withthe proposed Rule 3851(f)(5)(b). Fird,
the proposed Rule does not lefine wht *a detailed allegation of the factudl bagis” is for any diam for which the defendant wants an evidentiary hearing,
The State Attorneys submit that this Court mugt further require the defendant to lig with specificity the names of the witnesses and, in addtion, provide a
proffer of what eachwitness would testify to in Support of the ciam. Inthe proposed Rule 3.851(g) regarding Successive motions, thereisarequirement thet
the defendant’smotion contain the names; addresses and telephone numbers of all witnessessUpporting the daim dongwith any affidavitsof the witnesses.
There is no vaid reason, given the legal presumption that counsel was competent and that the proceedings were regular, not to recuire in the firg
postconviction motion thét the defendant at least list the names of the witnesses and provide a defalled proffer of their testimony witha Statement tht the
witnesswas either avallable totestify (for clams of ineffective assistance of counsel) or unavailable to testify (for laims of newly discoveredevidence) but
IS presently available to tedify & an evidentiary hearing. The State Attorneys are aware of cases in which evidentiary hearings have been ordered by the
courts based on blanket factual assertions contained in @ motion but, as those casescevelopedthrough an evidentiary hearing, the witnesseswere not willing
or able to testify as previoudy asserted. This has resulted in awaste of judicial resources. Without that informetion, it hes been difficult for the Sate to
intelligently respond to the allegationsin these motions. Such arequirement would dso help to insure that the Stateis able to be prepared for any evidentiary
hearing ordered to be held on the claim within the ninety (90) day time period as st forth in the proposed Rule 3.852(f)(5)(b).

6) 3.851(f) - Procedure; Evidentiary Hearing; Disposition

The State Attorneys submit that, although they recognize this Court is frustrated by what it perceives to be time wasted when it mugt reverse

summary denials of initial postconvictionmotions, the answer to that frustration should not be as providedin the proposed Rule 3.851(f)(5)(B) whichisto give

the defendant carte blanche to determine which issUes there must be an evidentiaryhearing on, nomatter how frivolous. It must be stressed that there has

rarely been a case in which this Court has reversed a summary denidl of a capital post conviction case and sent it back to thetrid court for an evidentiary
hearing on every dam raised by the defendant. In fact, this Court, on the day beforeit issUied these proposed Rules; upheld the summry denidl of aninitia
capital postconviction motion. See Thompsonv. State, 25FaL Weekly S346b (Fla. April 13, 2000). Itisthe position of the Sate Attorneys that the concept
of allowing evidentiary hearings on dl non-legdl ssues unnecessarily departs from the origindl conoept of the purpose of the postconviction mation. These
motions, even in capital cases, were originaly “an avenue to challenge a once find judgment andsentence inlimitedingtances for limitedreasons.” Wit v.
State, supra, 387 So.2d at 925 (Fla. 1980). Allowing untricled evientiary hearings would dllow challenges to presumptively valid judgments in unlimited

instances for unlimited reasons.



The State Attorneys submit that this Court must continue the provisions of FlaR Crim.P. 3850(c) & () which allow the trial court to summrily
denyadamif itisprocedurally barred, insufficiently pled, or where the filesand records of the case conclusively demondrate that the defendant isnot entitled
torelief. If this Court adoptsthe Rule as now proposed, thenit will bein effect receding from along line of caseswhich recognize procedurd bars. The State
Attorneys again ask that this Court take jucicil notice of any of the nitial postconviction mationiled by the collateral counsels, and the Court will seethat
amost every clam whichis procedurally barred is rased inthe motion dterndtively, 1., that counsel wasineffective for falingto objecttothe dlegederror.
Thus, clefendantswill continue that practi ce and request and obtain evidentiary hearings not only on the general claim of ineffectiveassistance of counsel for
faling to present various types of evidence, be it inthe guilt or penalty phase, but for counsel'sfailureto object tovarious occurrencesin court. Itwould dlow
the defendant to avoid mogt procedurdl bars. See, eq., Cherry v. State, 659 So.2d 1069 (Ha 1995); Kight v. Sate, 574 So.2d 1066 (Fla. 1990).

Furthermore, to dllow the defendantsto be the findl arbitratorsof whichdams there should be anevidentiary hearing onwould, ineffect, rendler
the provisionin 3851(f)(3) which requiresthe State tofile ananswer tothe motion and o addressthe legal insufficiency of any clam in the motion, respond
to the allegations inthe motion and adldress any procedural bars' anullity. There would be no purpose for the State adaressing the legal insufficiency of the
clams or the procecurd harsif the defencant hes the findl say on what claims he or she receives an evidentiary hearing,

On an additiond note, the State Attorneys sulomit that forty five (45) day time period for thefiling of the State's response, as well asthefifty
(50) page limit on the response, is not reasonable. Under the proposed Rule 3851, thedefendant isgivengx months after the directappedl isfindltofile his
or her motion. That time period does not include theaverage of two or three years thet collateral counsel has had after appointment to begin reviewing the
defendant's case while the case was on direct appedl. Many times anew prosecutor, who was not ivolved in the initial tridl, is assgnedothe case after
the postconviction process has begun. Forty-five (45) daysisinufficient imeto allow the State to adequately investigate and respond to the allegetions set
forthinthe motion. The Sate Attorneys therefore request this Court to amend the proposed Rule3851(f)(3) todlow the Sate sixty (60) daysin which to
fileits answer. Asto the pagelimitation, the defendant is given atotal of seventy-five (75) pages for his motion and memorancumaf law under 3.851(€).
Asthis Court iswell aware, the State very often cannot accept a statement of facts as set forth by the defendant and must rewrite the facts in an unbiased
manner including all the evidence againgt or for a defencant. Thus, the State Attorneys submit that the proposed Rule should be amended so that the totdl
page limits are the same for both the defendant and the State.

The State Attorneys submit that it would he awaste of judicial resources to allow hearings for claims thet were clearly legally insufficient or

conclusively refutedby the record. For example, on direct appeal the defendant might have raised aclaimwhich was procedurally barred by counsel’sfallure



to object. This Court in its opinion would hold, asiit often does, that the claim is procedurally barred, but even if not, it is without merit or non prejudicia.
Under the proposed Rule, defencantswould be able to obtain an evidentiary hearing on the claim of ineffective assistance of counsel despite the fact thatthe

damwould be legally insufficient under the standards of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052 (1984), because the defendant’sallegation

of prejuciice would be insufficient in light of this Court's prior ruling.  Compare Sate v. Sdmon, 636 So.2d 16 (Fla. 1994). This Court mugt retain the
mechanism for the frial court to weed out the clearly frivolous claims from those which & least have some well pled legitimecy.

The State Attorneys submit thet this proposed Rule would protract litigation. 1t seems that today, in many counties, ittakesa capital case over
ahundred thousand dollars and approximately two, three or four yearsto get to trid from the date of araignment. Toallow the defendant tothenrelitigate
everything, regardless of how frivolous the claim, would also prove unnecessarily cogtly. One could only quess how long it will teke the CCRC Officesto
again run out of money aswell as have the Comptroller run out of funds to pay for the appointed capital collaterdl attomeys and their codts

The State Attorneys o believe that once an evidentiary hearing is deemed to be required, thecase management conference proposed by Rule
3851(f)(5) would be animportant tool toinsure that capital postconviction motions are handledina more diligent manner. Since proposed Rule 3851(f)(5)(C)
requiresthat there he argument atthe case management conference, thenit should make clear that this conferenceisinlieucf a“Huff hearing.”® Inaddition,
the Sate Attorneys Suggest that after the nitial case management conference, there should be periodic tatus conferenceswhichare necessary tokeenthese
postconviction cases on track.

The State Attorneys agree that both parties should be required to exchange witness lists and relied upon documents. However, because the
defendant i the moving party, he or she should be required to provide his or her list first® The State often does not know who it will be calling in rebuttd
of the defendant's clams until it knows who the defense s clling. Thisisespecially sowhenthe defenseligsamental health expert. The State Attorneys
also submit that the proposed Rules 3851(f)(5) & 3.851(f)(7) which require the parties to provide copies of all experts reports, must be clarified to require

that the party havethe expert provide a report and a curriculum vitae. 1f the expert is one thet was not previoudy used inthe case, or if the expert was one

> Astated supra, the State Attorneys maintain that they must have the right to argue the insuficiency of the allegations and the procedurdl bars. However,
if this Court aclopts the proposedRule giving ol ateral counseltheright tomake the determindtionof evidentiary hearing issues, thenthe State Attorneys bmit
that Hutf hearings should sill be held for casesin which afinal motion for postconvictionrelief hasbeenfiledat the time these Rules goinoeffect. See page
15infra

81f this Court agreeswiththe suggestion of the State Attorneys that the initial motion for postconviction relief contain the names and proffers of witnesses,
then this provision would gpply to the defendant if there are additional witnesses that he or she plansto call a an evidentiary hearing and were not already
provided to the State in the motion.



who was previoudy used and is adding to or changing his or herprior testimony, thenanew report should be required. In addition to the report, the parties
mugt turn over what information was congidered by the expert including the tests that were conducted and thelr results. 1t has been the experience of the
State Attorneys that very oftencollateral counselwill specifically request that the experts not meke a report inan effort to“ urprise” the Sate at the hearing.
Without those basic requirements, the parties, in particular the State, will be forced to take costly depositions of the expert witnesses in order to determine
what they will tesify toand the basis for their testimony. See State v. L ewis, 656 S0.2d 1248 (Fla. 1994).” Thisis especially truewith mentdl health experts
because, under the proposed Rule 3.851(f)(7), the State wouldl only have ninety (90) days to obtain their own experts and have the defendant examined.

Astothe ssue of amendmentsto the motion or answer under proposed Rule 3.851(f)(4), the State Attorneys submit that any amendment should
be nitielly within the time period providdfor in 3851()(1)(A). However, if the amendment is not filed within that time peiod, it is thepogtion of the Sate
Attorneys that the term “good cause” for the amendment should be defined in a manner consistent with the requirements for filing a successive mation, to
wit: the information that the amendment is based upon was not, and could not have been, timely discovered through cue diligence o the fundamental
condtitutional right asserted was not estabished within the time period.
6. Rule 3.851(g) - Successive Motions

The State Attorneys believe that suiccessive motions should be trezted vstly differently than initid motions. They should be held to a higher
standardand the proposed Rule should sate that the time for filingthe motions be shortened to 60 days® after the discovery of the allegednewy discovered
evidence or the announcement of the new law. In addition, there should be a provision, asthereisin HaR.Crim.P. 3850(f), which allowsthe trial court,
ater recaiving the State's responge, to summarily clismiss asuccessive motionif the court finds thet it fails to allege new or different grounds for relief and
the prior determination was on the mevitsor, if new and different grounds are dlleged, the court finds thatthe failure.of the defendant to assert those grounds
inaprior motion condituted an abuse of the proceedings govered by these Rules.

RULE 3.852

7. Rule 3.852(d)(1) - Action Upon Issuance of Imposition of Death Sentence

The proposedRule 3.852(0)(1) requiresthat the State Attorney who prosecutedthe case send writtennotice of the impogtionof the decth penalty

"The reguirement of reports and curriculum vitae would equate these witnesses to Category B witnesses under Ha.R. Crim.P. 3.220(b)(L)(A)(1) & (i).
& Under Millsv. Sate, 684 S0.20 806 (Fla. 1996), capital defendants have one year fromthe discovery of the new evidence or the changein law tofilea
successve mation. Seedso FlaR.Crim.P. 3.850(b).



o each law enforcement agency involved in the investigation of thecapital case. The State Attorneys submit that this Court should amend this provision to

meke clear that the provision does not apply to law enforcement agencieswho are not tate of Florida agencies subject to



Chapter 119, to-wit: out- of-state law enforcement agencies or federal agencies. The State Attorneys recognize that Rule 3.852(6)(5) defines “agency” as
an entity definedin Section 119.011(2) which is subject to the reguirement of producing public records under Chapter 119 However, this issue has arisen
inpostconviction cases and the State Attorney's befieve that this clarification is needed. In addition theterm* Sate attorney who prosecutedthe case” dhoid
be amended to read the “ dtate attormey or hisor her designee” becausethe State Attorney or the Assistant State Attorney who prosectited the case may no
longer bein that office a the time these notices are required to be sent. This change is also needed in 3.852(d)(2).

Another change to proposed Rule 3852 i an addition to 3.852(0)(2)(A) and 3852(€)(2) that would not require the State Attorney or the law
enforcement agencies to copy and send to the Records Repository public records which have been filed in the tridl court. Thisis in accord with Sec.
119.19(3)(b), Fla Stat. (1999). The StateAttorneyshelievethat thisomission fromthe Ruleswasmerely an oversight asgpparent from the forms promul gated
by this Court. FlaR.Crim.P. 3.993(a) & (c) whichset forth the forms contain the following languege: *you and each law enforcement agency involved in

this case should copy, index, and deliver to the records repository of the Secretary of State dll public records, except those filed in thetrial court, which were

producedinthe investigation, arrest, prosecttion, o incarceration of thiscase.” Infact, the revised formsfor proposed Rule 3851 contain the samelanguage.

See Proposed Rule 3.3993(b), Notice of Impottion of Death Penalty and to Produce Public Records



APPLICATION OF THE AMENDED RULES TO PENDING CASES
8 Inits opinionsetting forth the amendments to the various Rul s this Court asked for comments concerning which of the proposed provisions can
be goplied to defendants who were sentenced prior tothe effective dete of the Rule inclucing, but not limited to, the following: (1) those for whom counsel
has not been gppointed as of the effective date; (2) those who havehad collateral counsel appointed but who have not yet fileda postconviction mation; and
(3) those who have had counsel gppointed and have postconviction motions pencing. The comments of the State Attorneys to each of those Situations are
asfollows

a. Those Who Do Not Have Counsel

The State Attorneys submit that for those defendants who do nothave counsel ppointedat the time of the effective dete of the new Rules, the
new Rules should be ineffect and that counsel should be appaintedwithin fifteen (15) days. Duetothe fact that it is unknown wherein the gopell e process
aparticular defendant is athe time the Rules gointo effect, the State Attormey's suggest that the defendant in this situation be given no more than one year
tofile a completed motionfor postonviction relief. The new Rules concerning the substance of the motion andthe procedure, Rules3851(€) & (f), should
bein effect.

b. Defendants Who Have Collateral Counsel, But Have Not Yet Filed

The State Attormeys suggest that defendantswho fal inthis category should have one (L) year from the date of their appointment tofile afina
motion for postconviction relief. This gives the collatera counsel afull year(andin most cases, more than ayear) to investigate, obtain public records and
to file the postconviction mations. Again, the new Rules governing the substance and procedure should apply.

c. Defendants Who Have Had Counsel Appointed and Have Postconviction
Motions Pending

Inthis scenario, the tridl courts are facedwith “shell” motions that have beenfiledinorder toprotectthe defendant’ sfederal habeascorpustights.
In mogt of these cases, the trid courts have entered ordlers extending the time periods for the filing of anamendedmotion. The State Attorneys suggest that
in these cases, the new Rules as to the time for filing themations shouid not goply but the tridl court's order extending the time period should be considered
definitive. The State Attorneys also suggest that such extension orders be limited to no more thansix (6) months. If there are casesinwhich thetrial court
has not entered an order extencing the time period, then the defendants should be ordered to file a completed amended motionwithin six (6) months. In

adldiion, the State Attorneys suggest that the formand procedlure Rules apply to any amended mations bt thet for any final mations the old Rules,i.., Huff

10



hearings, efc. should gpply.
RULES OF JUDICIAL ADMINISTRATION

9 Rule 2. -Real Time Transcription in Capital Cases

Inthis proposed Rule, this Court intends to requirethat indll tridls inwhichthe State seeksthe death penalty, aswell asin Rule 3851 proceediings
the State Attorneywill be responsible for arranging and paying for real-time transcription of the proceedings. Although the State Attorneys are upportive
of any way to fairly expedite the capital process, they must trenuoudy objecttoajudicial rule of procedure which is aviolation of the separation of powers
by requiring a state agency to expend money out of its budget inthismanner. As so clearly set forth in this Court's opinion in Allen v. Butterworth, supra,
whichaccompaniedthese proposed Rules, this Court held that Article 1, Section 3, of the Florida Contitution prohibitsmembers of one branchf govermnment
from exercising “any powers appertaining to either of the other branches unless expresdy provided herein.” 25HaL Weekly at S279. Article VI, Section
1(c), ates that “[njo money shall be crawn from the treasury except in pursuance of appropriation made by law.” “This Court haslong held that the power

to opropriate State funds s legidative andis to be exercised only through duly enacted statutes” Chilesv. Children, A, B, C, D, E and F; 589 So.2d 260,

265 (Fla. 1991). Asthere have been no appropriations to the State Attorney Offices by the Legidlature for the purpose of paying for real-time transcription,

this Court has no authority to require that the State Attorney Offices expend any part of their budgets for those costs.® See, e.q, Petition of FloridaBar, 61

S0.2d 646 (Ha 1952); Department of Juvenile Judticev. CM., 704 So.2d 1123 (Fla. 4th DCA 1998). Thereis certainlynoshowing that the failureto have

the State Attorney Offices pay for real-time trancription would violate any defendant’s condtitutional rights that could justify thisjudicial infrusion into the

powers and respongibilities of the Legidature. See Codlition for Adequacy and Fairmessin School Funding, Inc. v. Chiles; 680 S0.2d 400 (Fla. 199%). Thus,

the State Attorneys submit that this Court cannot condtitutionally adopt this rule of judicial adminitration. Thus, the State Attomeys would suggest that this
Court indluce asa suggestion tothe L egidature for enactment during the next legidlative session, a request that the courts be funded to provide forrel time
transcription of these proceeding or, if the defendant isindigent, thatthis be included as a proper cogt of prosecutionto be peid by the counties (and eventualy

the tate).

® Thereisno doubt that this expenditure would be very costly tothe State Attorney Officesas uch acodt is a least twice the codt of norml court reporting
trangcription andin capital casesthe records of these cases can be anywhere from 5,000 pagesto over 20,000 pages. More problematicisthe fact that there
ae many casesin which the State seeks the death penalty in good faith, bt wherethe defendant isnot sentencedto death. 1n those cases, the cost of redl
time reporting would be a waste of scarce monetary resources. n addition, in some counties it may be more costly anddifficuit to obtain this technology.

u



Wherefore, the State Attorneys of the Twenty Judicial Circuits of Floridg, by and through the Florida Prosecuting Attorneys Association,
respectfully request that this Court consicler and adopt the Comments set forth herein,

Respectfully submitted,

By
ARTHUR . JACOBS
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