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STATEMENT OF THE CASE AND FACTS

The case against the Defendant was initially opened on
July 23, 1991, based upon sworn video taped interview of the child
victim and an exam nation of her by a pediatrician. (TR-194). On
May 5, 1992, the State filed a two (2) count Information charging
t he Defendant with sexual battery upon a child of |ess than twelve
(12) years. (TR192-193). On Septenber 7, 1994, the State filed an
anended Information alleging fifty (50) counts of sexual battery
upon a child less than twelve (12) years, (TR241-254), together
wth its statenment of particulars. (TR255-256). On Decenber 27,
1994, the State anended its statenent of particulars. (TR282-283).

On June 19, 1995, the State filed its second anended
I nfformation reducing the Counts from fifty (50) to twenty eight
(28). (TR304-310). On June 20, 1995, the State once agai n anended
its statenment of particulars. (TR313-315). On Novenber 20, 1996,
the State filed its third anmended Informati on once again reducing
the counts from twenty eight (28) to ten (10). (TR344-346). On
Cctober 17, 1997, the state once again anended its statenment of
particul ars. (TR410-411).

On January 9, 1998, the Jury returned a verdict
convicting the Defendant on all ten (10) counts alleged in the
third anmended I nformation. (TR485-493).
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On January 20, 1998, the Defendant filed, Mdtion for New

Trial, Mtion for Arrest of Judgnent, and Renewed Mdtion for



Judgenent of Acquittal. (TR498-524). On February 6, 1998, the
trial Judge denied all of the Defendant’s post-trial notions.
( TR525-526) .

On March 16, 1998, the Defendant was adjudicated guilty
by the Court and sentenced to serve two (2) consecutive life
sentences. (TR537). On April 7, 1998, the Defendant filed his
amended Notice of Appeal to the Fifth District. (TR547-548). The

Fifth District Court affirmed in Clements v. State, 742 So2d 338,

(Fla. 5th DCA 1999).

The state requested and the Trial Judge agreed to a
mandatory partial closure of the Court room during the child
victims testinmony pursuant to Section 918.16 Florida Statutes.
(T615-620). The Defendant objected to the closure on the basis of
the Defendant’s right to a public trial. (T615). The Def endant
requested a hearing by the Court to consider the necessity of
cl osure or other reasonable alternatives. (T616). The Court was of
the opinion that the Defendant had no standing to assert his
constitutional right to a public trial because, “the statute says

it is mandatory.” (T617)

SUMMARY OF ARGUMENT

The primary issue at trial and on appeal was the trial

court’s closure of the courtroomduring the testinony of the child



victim pursuant to Section 918.16 Florida Statutes wthout
providing the Defendant with a requested hearing to determne if
the State had a conpelling governnmental interest justifying
partial closure under the statute. There is no factual dispute
that the Defendant vigoriously objected to the Court’s partial
cl osure of the courtroomw thout benefit of a hearing.

On July 30, 1999, the Fifth District Court of Appeal (5!
DCA) issued a decision which discussed the trial court’s parti al
cl osure of the courtroomduring the child victims testinony. The
5t DCA agreed with the trial judge's interpretation that Section
918.16 is mandatory, and that the lower court was correct in
denying the Defendant a right to a hearing to determne the
necessity of a partial exclusion or to consider alternative nethods
of closure so as to preserve the Defendant’s constitutional right
to a public trial

In reaching this decision the 5" DCA was conpelled to
distinguish the instant case from the decision set forth in
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Pritchett v. State, 566 S.2d 6 (Fla 2d DCA), review di sm ssed, 570

So. 2d 1306 (Fl a.1990) and Thornton v. State, 585 S.2d 1189 (Fla. 2d

DCA 1991) which held that Section 918.16 was constitutional, but
that the application of Section 918.16 was unconstitutional, under

t he deci sions of the United States Suprene Court in Globe Newspaper

Co. v. Superior Court, 457 U. S. 596, 102 S. C. 2613, 73 L. Ed. 2d 248

(1982) and wWaller v. Georgia, 467 U. S. 39, 104 S. C. 2210, 81




L. Ed. 2d (1984), because the Trial Judge, over the objection of the
Def endant, failed to provide the Defendant a hearing to nake
findings to justify the closure. The 5'" DCA distinguished its
hol ding fromthat of Pritchett and Thornton upon the basis that in
Pritchett and Thornton the trial court closed the courtroom to
everyone, whereas in_Clements there was only a partial closure.
The universal thread that runs through the eyes of the instant
case, and those of Pritchett and Thornton iS that in none of the
cases was the Defendant’ s requested hearing on the i ssue of closure
granted, i.e. a hearing to determ ne |l ess stringent alternatives to
cl osure or partial closure.

The decision of the 5'" DCA in Clements expressly and
directly conflicts with the decision of the 2" DCA i n Pritchett and
Thornton. The deci sions of the 2" DCA in applying the nandate set
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forth in the United States Suprene Court’s decisions in Globe and
Waller, held that a Trial Court’s closure of the courtroom during
achild victims testinmony without providing a Defendant the right
to a hearing to explore alternative nethods to cl osure was a deni al
of Defendant’s right to a public trial and an unconstitutiona
application of Section 918.16. The |lenchpin in the decisions by
the 2@ DCA is that a Defendant has a right to a hearing on the
i ssue of closure of a courtroom during the testinony of a child
victimin order to protect his constitutional right to a public

trial. That this right is inviolate even under the partial closure



rule prescribed in Section 918.16. The constitutional |itnus test
in the application of Section 918.16 is the inherent right of the
Defendant to a hearing as a prerequisite to a total or partial
cl osure of the courtroomduring the testinony of a child victimin
order to preserve Defendant’s right to a public trial

The trial Judge’'s denial of Clements’ contenporaneous
request for a hearing to conply with the Waller prerequisites was
a violation of Cenent’s right to a public trial under the Sixth
and Fourteenth Amendnents to the Federal Constitution and Article
|, Section 16, of the Florida Constitution, therefore, this Court
shoul d quash the deci sion of the 5" DCA i n Clements and approve t he
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decision of the 2" DCA in Pritchett and Thornton, and grant

Clenments a new trial.



POINT I

QUESTION PRESENTED

WHETHER THE DECI SI ON OF THE FI FTH DI STRI CT

COURT OF APPEAL | N CLEMENTS V. STATE, 742 So.

2D 338 (Fla. 5'" DCA 1999), EXPRESSLY AND DI RECTLY
CONFLI CTS WTH THE DECI SI ON OF THE SECOND DI STRI CT
COURT OF APPEAL I N PRITCHETT V. STATE, 566 Sd. 2d

6 (Fla. 2d DCA) Review di sm ssed, 570 So.2d 1306
(Fla. 1990) and THORNTON V. STATE, 585 So.2d 1189
(Fla. 2d DCA 1991), ON THE | SSUE OF A DEFENDANT S
Rl GHT TO HAVE A REQUESTED HEARI NG BEFORE THE TRI AL
JUDGE ORDERS A PARTI AL CLOSURE OF THE COURTROOM
DURI NG A CH LD VICTIM S TESTI MONY PURSUANT TO
SECTI ON 918. 16 FLORI DA STATUTE

ARGUMENT
PREAMBLE
In a state crimnal prosecution the Defendant 1is
guaranteed a public trial by the Sixth and Fourteenth Anendnents to
the Federal Constitution and Article 1, Section 16 of the Florida
Consti tution.
The Courts have expressed t he purpose of the public trial

guaranty is to prelude any attenpt to use the courts as a vehicle



of persecution or unjust conviction, to disincline perjury, and to

encourage the public perception and perpetuate confidence in the

Judicial System |In addition to the Defendant’s right to a public

trial, the constitutional right of the press and general public to

be present at crimnal trials was established by the Suprene Court
-7-

i N Richmond Newspapers, Inc., v. Virginia, (1980) 448 U.S. 555, 65

L. Ed. 2d 973, 100 S. Ct. 2814, in which the Court found the right to
attend crimnal trials to be intrinsic in the guaranties of the

First Anmendnent.! |In_Globe Newspaper Co. Vv. Superior Court for

County of Norfolk, (1982) 457 U. S. 596, 73 L.Ed. 248, 102 S. C

2613, the Court ruled that the right of access to crimnal trials
is not absolute, but the circunstances under which the press and
public can be barred are limted.? This right has also been
extended to the selection of a Jury by the United States Suprene

Court in Press-Enterprise Co. v. Superior Court of California,

(1984) 464 U.S. 501, 78 L.Ed.2d 629, 104 S.Ct. 819. The Court

traced the evolution of the Jury trial both here and i n Engl and and

The Ri chnond Court held that a trial Judge’'s Order closing a
murder trial to both the public and press at the Defendant’s
request, was violative of the First and Fourteenth Anendnents.

The court held unconstitutional a Mssachusetts statute
providing for closure of the general public fromtrial of specified
sexual offenses involving a mnor victim under which atrial court
had ordered exclusion of the press and public fromthe courtroom
during the trial of a Defendant charged with rape of three m nor
girls.

- 8-



concluded they had been “presunptively open”. During its
devel opnent, the process of selecting a Jury had presunptively been
a public one except for good cause shown. This openness enhances
both the basic fairness of the crimnal trial, and the appearance
of fairness that is essential to nurture public confidence in the
Judicial system The openness thus “enhances both the basic
fairness of the crimnal trial and the appearance of fairness so
essential to the public confidence in the systeni. (78 L.Ed. 629,
at 637). Although cl osed proceedi ngs are not absol utely precl uded,
t he Court expl ai ned, they nust be rare, and permtted only where it
is shown that closure outweighs the value of openness. The Court
instructs that the presunption of openness may only be overcone by
an overriding interest based on findings closure is essential to
preserve higher values and is narrowy tailored to serve that
i nterest.

The United States Suprene in Waller v. Georgia, (1984) 467

UsS 39, 1045 S.Ct. 2210, 81 L.Ed. 31, in which the Court ruled
that under a Defendant’s Sixth Amendment right to a public trial,
any closure of a suppression hearing over the objection of the
accused nust neet the followng tests: the party seeking to close
t he hearing nust advance an overriding interest that is likely to
be prejudiced; the closure nmust be no broader than necessary to
protect that interest; the trial court nust consider reasonable
alternative’s to closing the hearing; and it nust nmake findings

-0-



adequate to support the closure. The Court also agreed with
“consistent view of the lower federal courts that the Defendant
should not be required to prove specific prejudice in order to
obtain relief for a violation of the public-trial guarantee.”
THE TRIAL

The state requested and the Trial Judge agreed to a
mandatory closure of the court room during the testinony of the
fourteen (14) year old victim The Defendant objected to the
closure and requested a hearing to determ ne the, “necessity and
al ternative nmet hods” before ordering closure. The State’s request,
the Defendant’s objection and the Court’s ruling is set forth as
fol |l ows:

THE COURT: M. Ciener, do you wish to be heard

regarding the State’s request to clear the

courtroomwhile the victimtestifies?

MR. Cl ENER Defense objects.

THE COURT: Wiat is the basis of your
obj ecti on?

MR. CIENER. The constitution of the United
States and the State of Florida due process.

The right confrontation, the right of all its
citizens to be in a courtroom at any tine
there is a public hearing; the right of the
press or anyone else to enter or |eave at any
time and all of the case | aw under the rules.

THE COURT: Mss Lynch, you are relying on
whi ch statute?
-10-

M5. LYNCH Let me just findit. | think it’'s
under Chapter 914.

Maybe it’s not 914. 918 point 16.



THE COURT: Al right. It’s clear who is
allowed to be in. That neans the attorneys
and their secretaries are allowed to be in,
the immedi ate fam |y and guardi ans are al | owed
to be present, officers of the Court, jurors,
and newspaper reporters and broadcasters and
court reporters; and at the request of the
victim the victim and wtness advocate
designated by the State Attorney’ s office.

MR. Cl ENER The def ense woul d obj ect to anyone
bei ng excluded from this courtroom wi thout a
hearing by the Court of necessity and
alternative nethods being considered by the
Court.

M5. LYNCH Judge, the State's position is he
doesn’t have the standing.

THE COURT: Right. You don’t have the
standing. The statute says it is mandatory.
It says shall

MR. ClENER The defense objects.
THE COURT: | note your objection.

So at the tinme of the child - - the alleged
child victimbeing presented as a witness if
anyone is in the courtroomthat does not fal
into the category of a party to the case, and
imrediate famly or guardian of the child,
attorney or secretary that is involved with
this case, an officer of the Court, a juror
that is assigned to this case or selected in
this case, newspaper reporters, broadcasters,
court reporters.

-11-

Is the wvictim requesting that a wtness
advocate be present?

MS. LYNCH: Yes, Judge. W have two people
from our office, Nancy Neiman, and Debbie
Backer, and M ss Allawas may be present too.
Those are the only ones fromour office.

| woul d ask that anybody el se, obviously, the
news nedia, and nenbers of the public



defender’s office there are sone ot her people
out here, | don’'t know who they are.

MR. CIENER You re saying they can cone or
t hey cannot cone?

MS. LYNCH: Not

THE COURT: All the people |I naned - -

MR. ClENER The other |awyers can’t be here?
M5. LYNCH No they' re not parties to it.

MR. CIENER. Can M ss Allawas be here?

THE COURT: Lawyers in his office can be
present .

M5. LYNCH OCh, vyeah, |1'm not objecting to
anybody from his office I don’t have problem
Wit h.

There are nenbers of the public defenders
office that are present that do not work for
M. G ener.

MR. CIENER | can take a day if necessary, but
we object to all of that.

M5 LYNCH: He doesn’t have standing to object.
MR. CIENER [|f | have standing which | clearly

-12-
believe | do, | object.

M5. LYNCH She is going to be the first
W t ness. W are going to have opening
statenents, and obviously for opening that is
fine.

THE COURT: That is fine. If you don't fal
into that category in the courtroom at this
tinme the victimis called to testify, you need
to exit the courtroom

MR. CIENER W have a probl em Judge, because
is the Court ordering the bailiffs to seal the
doors to be sure that no one cones in while



the child is testifying?
MS. LYNCH: Yes.

MR CIENER | that correct that the bailiffs
understand that they re under an order to do
that to not | et anyone cone in?

THE COURT: If 1’ve entered an order that say
that the courtroomis seal ed, people are not
to be comng in and out of the courtroom

MR. ClIENER Judge, we object and nove for a
m stri al

M5. LYNCH It only pertains to the victim

THE COURT: How could | grant a mstrial at
this point? Nothing happened. Wat is your
objection to that M. Ci ener?

MR. ClENER The objection is that an order by
the Court in advance that a nenber of the
public or any other human being standing
outside of this court room cannot enter while
a child is testifying.

-13-

Wthout the <correct, proper hearings we
obj ect .

THE COURT: Your objection is overrul ed.

MS. ClENER | understand.

THE COURT: |'m just curious as to where the
mstrial conmes in since nothing started. W
haven’t done anyt hi ng.

|”ve overruled your objection so you don’t
have grounds for a mstrial. (T615-620)

MS. LYNCH. Yes Judge.

| think there are individuals who are present

though, | ask to |eave for purposes of the
defense | awyer’s testinony.



THE COURT: | expect this testinony wll
probably take the rest of this afternoon so
you are welconme to stay outside if you want
but you can’'t be in the courtroom for this
testi nony.

MR. CIENER We again object assumng that |
have standi ng on all of the grounds previously
rai sed, now that it has conmes to fruition
(Spectators | eave the courtroom

MR. CIENER. May the record reflect that at
| east four lawers and private citizens have
now | eft the courtroom

THE COURT: Record may so reflect.

MR. Cl ENER Thank you, Your Honor.

MR. JENNINGS: |Is there any problenf?

- 14-

THE COURT: You are the Assistant State
Attorney fromthe prosecutor’s office.

M5. LYNCH. M. Jennings is fin.

THE COURT: And M. C ener’s staff — nore than
one nenber of his staff is here.

M5. LYNCH: | have no objection for any one from
M. Cener’s office.

THE COURT: We have news nedia present.
Bring the jurors in please. (T688-689)

THE DECISION OF THE 5™ DCA

Judge Goshorn, in speaking for the Clenent’s court bel ow,
made a pivotal distinction between a total closure and a parti al
cl osure which he deftly used to factor out the four-factor inquiry
mandat ed by the Waller, Court. As a stepping stone in reaching his

concl usion, Judge Goshorn turned to the decision of Eleventh



Circuit in Douglas v. Wainwright, 739 F.2d 531 (11 Cr. 1984),

cert. denied, 469 U. S. 1208, 105 S.C. 1170, 84 L. Ed.2d 22 (1985),

upholding its prior decision in Douglas v. Wainwright, 714 F.2d

1532, 1546 (11'M Cr. 1983), vacated and rermanded, 468 U.S. 1206,
104 S.Ct. 3575, 82 L.Ed.2d 874 (1984), “that the inpact of the
partial closure (the press, Defendant’s famly nenbers, and the
W tnesses were allowed to remain) did not reach the level of a
total closure, and thus “only a ‘substantial’ rather than
-15-

‘conpel ling’ reason for the cl osure was necessary”. Areference to
the first Waller, factor. (Clements at 341). The Fifth District
then | eaped to the conclusion that because Section 918.16 Florida
Statutes only mandates a “partial closure”, that only requires a
constitutional “conpelling” reason to justify closure - the four-
factor Waller inquiry is not required. Thus, the trial Judge’s
decisionto followthe dictates of Section 918.16 wi t hout providing
the Defendant with a requested hearing was not error.

The Fifth D strict’s interpretation of Douglas IS
m spl aced. The Douglas court was confronted wth three public
trial issues: (1) Defendant’s right to a Public Trial, (2) The
reason for the exclusion, and, (3) The need for a hearing and
fi ndi ngs.

Douglas’ trial attorney only nade a general objection to
the partial closure of the courtroom during the testinony of

Atkins, the prosecutor’s key and only witness to the crine.



Douglas’ trial attorney “failed to object inthe trial court to the
absence of a hearing or findings.” 714 F.2d at 1546.

The constitutional concern of the Douglas panel was: D d
the partial closure of the courtroominfringe upon Douglas’ ri ght
to a public trial?

-16-

As to any constitutional infringenent of Douglas’ right
to a public trial, the Douglas panel pointed out that in Douglas,
there was a partial closure, whereas in Waller, there was tota
cl osure. Thus,

the Douglas panel found that the inpact of
the closure was ‘not a kind presented when a
proceeding is totally closed to the public,
714 F.2d at 1544, and therefore only a
“substantial” rather than “conpelling” reason
for the closure was necessary. |d. The panel
further found that a substantial reason -
protection of the wtness from unnecessary
insult to her dignity - existed that justified
the partial closure. 1d. At 1544-45,

The Douglas court concl uded:

Douglas thus involved an application of the
general sixth amendnent public trial guarantee
to the specific situation of partial closure,
a situation not addressed in waller. W do
not read waller as disapproving Aaron’s
adaptation of the general standards governing
closures, standards on which Douglas and
Wwaller are in accord,? to a case where only a

2 As did the waller Court, the Douglas panel found that “an
opportunity to be heard and adequate findings are required where
any closure of the trial is contenpl ated and t he defendant objects
and requests and opportunity to heard.” 714. F.2d at 1546. See
also waller, - US at -, 104 S.C. At 2213. The Defendant in
Douglas, however, had failed to specifically object to the absence



partial closure is involved and at |east sone
access by t he public IS retai ned.
Consequently, we reaffirmthe denial of habeas
relief on the public trial issue.

The Douglas, Court addressed the issue of Defendant’s

right to a hearing as foll ows:

The Need for a Hearing and Findings:
Appel lant also contends that, even if no
actual deprivation of the public trial right
occurred, error of constitutional dinension
was conmtted when the state court failed to
hold a hearing on the exclusion order and
articulate in findings the reason for the
parti al cl osure. The failure to give
interested parties an opportunity to be heard
and to state reasons for closure has rendered
cl osure orders constitutionally infirmin the
cases inplicating the press’ and public’s
right of access to crimnal trials. Globe
Newspaper Co. v. Superior Court, 457 U.S. at
609 n/25, 102 S.Ct. at 2622 n. 25; Richmond
Newspapers, Inc. v. Virginia, 448 U.S. at 581,
100 S.Ct. at 2829 (plurality opinion); id. at
598, 100 S.Ct. at 2840 & n. 5 (Stewart, J.
concurring in judgenent). See also Newman v.
Graddick, supra, 696 F.2d 796 at 801, 803. cCr.
Gannett Co. v. DePasquale, 443 U.S. at 376, 99
S.C. at 2903 (where hearing held and findings
made as to need for exclusion, no error in
closing pretrial hearing to the press).
Certainly these procedural safeguards are no
| ess crucial when closure is challenged as a
violation of the defendant’s sixth amendment
right. Accordi ngly, we hold that an
opportunity to be heard and adequate findings
are required where any closure of the trial is
contenplated and the defendant objects and
requests and opportunity to be heard.
(Enphasi s Supplied) 1d. At 1545-1546, 714 F.2d
1532.

of a hearing or findings resulting in procedural default.

at 1546:;

53 L. Ed.2d 594 (1977).

-17-

714 F. 2d

see al soO wWwainwright v. Sykes, 433 U.S. 72, 97 S.C. 2497,
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The Douglas court went on to deci de that Douglas, “fail ed
to object inthe trial <court to the absence of a hearing or
“finding”, and the Defendant’s failure to object waived his right
to present the i ssue in the habeas corpus proceedi ng. The Douglas,
court made it clear that before any closure, conplete or partial,
there nust be a hearing and adequate findings.

The Fifth District’s assertion that Section 918.16 Fl a.
Statute (1977), which allows fam |y nenbers and the press to remain
during the child victims trial testinony, that “. . . the presence
of the press preserves a Defendant’s constitutional right to a
public trial”, is constitutionally infirm |In Douglas, supra, at
1542, the Eleventh Crcuit disagreed with this conclusion stating:

Al that the public trial guarantee affords to
the defendant is that the public be allowed to
be present, not that public actually be
present. See Estes v. Texas, 381 U. S. at 588-
89 85 S .C. at 1662-63 (Harl an, J.,
concurring). Sinply allowing the press to be
present, however, does not serve the sane
purpose as allowi ng the public to be present,
for the press is not the public, and the Sixth
Amendnent guarantees a public trial. It is
only as a fiduciary for the public that the
presence of the press mtigates against what
ot herwi se woul d be a cl osed, non-public trial.
Thus, in certain cases, the presence of the
press has been held to safeguard the public
trial right, the press serving as a fiduciary
for the public, not because they were all owed
to be present, but because they were present

-19-

and reported the trial activities and i nfornmed
t he public of that which the public was unable
to experience first-hand because of the
cl osure order. Aaron v. Capps, 507 F.2d at



687-88. It does not follow |logically that
because the Si xth Anmendnent requires only that
the public be allowed to be present that where
the public is excluded but the press is
allowed to remain the Sixth Amendnent right is
not infringed. |If the press is not actually
acting as a fiduciary for the public, then a
partial closure is no different than an
absol ute closure, requiring a nost “conpelling
interest” to justify it.

THE CONFLICT

This sane issue was before the court in Pritchett v.

State, 566 So.2d 6 (Fla 2" DCA 1990). Pritchett was convicted and
sentenced for capital sexual battery. As in the instant case, the
state requested that the court roombe cleared pursuant to Section
918.16 Florida Statutes, during the testinony of the mnor victim
Pritchett objected on the basis to do so would deny himhis right
to a public trial. The Court granted, w thout a hearing, the
state’s request for closure.

On appeal the second district reversed the sentence and
Judgenent of the trial court and remanded the case for a newtrial.
The Court hel d:

Both the Sixth Amendnent to the United States

Constitution and Article I, Section 16 of the
Florida Constitution provide the accused with

-20-
the right to a public trial. VWile we
recognize that the right of access in a
crim nal trial IS not absol ut e, t he

circunstances allow closure are limted. See
d obe Newspaper Co. v. Superior Court, 457
US 596, 102 S.C. 2613, 73 L.Ed.2d 248
(1982). In order to justify any type of
closure, whether the closure is total or
partial, the court nmust find “that a denial of
such right is necessitated by a conpelling



governnmental interest and is narrowWy tailored
to serve that interest.” 457 U. S. at 607, 102
S.C. At 2620.

The appropriate analysis to follow to
determ ne whether a particular case warrants
closure is set forth in waller. There are
four prerequisites that nust be satisfied
before the presunption of openness nmay be
over cone. First, the party seeking to close
the hearing nust advance an overriding
interest that is likely to be prejudiced,
second, the closure nust be no broader than
necessary to protect that interest; third, the
trial court must consi der reasonabl e
alternatives to closing the proceedi ng; and,
fourth, the court nmust nake findi ngs adequate
to support the closure. waller, 467 U.S. at
47, 104 S.Ct. At 2215. Id. 7.

It is noteworthy that in this case the child victimtold
many di fferent people, Susan Wckell, Dr. Knappenberger, Dr. Mra,
the Defendant’s attorney and nunerous prosecutors on at |east
twenty (20) different occasions, since the case was first opened
on July 25, 1991, all people that she did not know, about the
sexual advances the Defendant made upon her w thout any apparent
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trauma or ongoi ng enbarrassnent. On the basis of the record, and
specifically the testinony of the child victim it is inpossibleto
find any “overriding interest” that would have been prejudiced.
The Trial Judge’s summary denial of the Defendant’s right to a
public trial wthout any findings to support it fails to pass
constitutional nuster.

| N Thornton v. State, 585 So.2d 1189 (Fla. 2" DCA 1991)

the Court was once again faced with the sole issue: was the trial



court’s closures of the court room during a mnor victinms
testinmony a denial of the Defendant’s right to a public trial. The
Court responded:

This court in Pritchett v. State, 566 So.2d 6
(Fla. 2™ DCA), review dismssed, 570 So.2d
1306 (Fla. 1990), held that before a trial
court orders closure it nmust satisfy the four
prerequisites enunciated in waller V.
Georgia, 467 U. S. 39 104, S. . 2210, 81
L. Ed.2d 31 (1984). First, the party seeking
to close the hearing nust advance an
overriding interest that is likely to be
prej udi ced; second, the closure nmust be no
broader than necessary to protect that
interest; third, the trial court nust consider
reasonable alternatives to «closing the
proceedi ngs, and fourth, the court nust make
findings adequate to support the closure.
Waller

The trial court in this case failed to apply
the waller prerequisites and apparently did
not adhere to section 918.16 when it cleared
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the courtroom of even +those individuals
aut hori zed under the statute to be present.
This was error and requires reversal for a new

trial. Pritchett, See Wheeler v. State, 344
So.2d 244 (Fla. 1977), W reverse the judgnent
and sentence and remand for a new trial. | d.
1190.

| N Globe Newspaper Co. v. Superior Court, 457 U S. 596,

102 S.Ct. 2613, 73 L.Ed.2d 248 (1982) the Court was call ed upon to
construe a Massachusetts statute which provided for exclusion of
t he general public fromtrials of sex-offense victins under the age
of eighteen (18). The Court crystalized its opinion in the
foll ow ng footnote:

“We enphasize that our holding is a narrow
one: That a rule of mandatory closure



respecting the testinmony of mnor sex victins
is constitutionally infirm I n individual
cases, and under appropriate circunstances,
the First Anendnent does not necessarily stand
as a bar to the exclusion fromthe courtroom
of the press and general public during the
testinmony of m nor sex-offense victins. But a
mandatory rule, requiring no particularized
determnations in individual cases, IS
unconstitutional.” 1d. 2216, 2217.

Subsequently, in Waller v. Georgia, 467 U. S. 39,

2210, 81

Def endant’

L.Ed.2d 31 (1984) the Suprene Court was to

104 S. Ct.

review a

s Sixth Amendnent rights as affecting a closure of a

suppression hearing over the objection of the accused.

responded:
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Under Press Enterprise, the party seeking
to close the hearing nust advance an
overriding interest that is likely to be
prejudi ce, the cl osure nust be no broader than
necessary to protect that interest, the trial
court must consi der reasonable alternatives to
closing the proceeding, and it nust nmake
findi ngs adequate to support the closures

Here, however, the State’'s proffer was not
specific as to whose privacy interests m ght
be infringed, how they would be infringed,
what portions of the tapes mght infringe
them and what portion of the evidence
consisted of the tapes. As a result, the
trial court’s findings were broad and general,
and did not purport to justify closure of the
entire hearing.[ FN7] The court did ***2217 not
consider alternatives to i medi ate cl osure of
the entire hearing: directing the governnent
to provide nore detail about its need for
closure, in canera if necessary, and closing
only those parts of the hearing that
j eopardi zed *49 not the interests advanced.
[FN8] As it turned out, of course, the closure

The Court



was far nore extensive than necessary. The

tapes lasted only 2 % hours of the 7-day

heari ng, and few of themnentioned or involved

parties not then before the court. 104 S. C

2210, 2215.

The Trial Judge could and should have nmde a
determnation if closure was necessary to protect the welfare of
the mnor victim This case had received a great anmount of nedia
coverage over the passage of nearly seven (7) years that it was in
the Court system The victimin this case was no | onger a young
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child but a teenager of fourteen (14) years. She had an above
average |.Q and a good understanding of the proceedings. The
victim had discussed her testinony with many strangers w thout
apparent harm The victim was never provided the opportunity to
even express her desire to have the public excluded. Section
918.16 Florida Statutes, mandates closure even if the victimdoes
not seek the exclusion of the general public, and would not suffer
any injury by their presence. If the Trial Judge had taken the
opportunity to hear testinony on the i ssue, closure m ght well have
been deenmed unnecessary. In balancing the Defendant’s Sixth
Amendnent right to a public trial against the State’'s asserted
interest, at the very constitutional mninmmthe Defendant should
be entitled to a hearing to proffer an adequate predicate that can
be reviewed by the Appellate Court thus assuring the Defendant’s

right to a public trial

| n Douglas 714 F. 2d 1532, 1546, the Court in footnote 16,



provides instruction to trial Judges who are faced with a closure
i ssue where there is no objection made stating:

We enphasize that even in the absence of a
specific objection or a request for a hearing
and finding the better course for the state
court to follow is sua sponte to hold the
hearing and neke findings. Such findings
shoul d i ncl ude the reason for the closure, the
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nunber of persons excluded and the nunber
allowed to remain, and the presence or

absence of the press. This procedure wll
facilitate both direct and federal habeas
revi ew.

Had the trial Judge not been m slead by the | egislative
mandat e enconpassed in Section 918. 16, and had she held a hearing
that permtted Cenents’ attorney to make inquiries directed at the
Waller four-prong prerequisites, Cenents nay not have been deni ed

a constitutionally guaranteed public trial.



- 26-

CONCLUSION

The i nstant case is unlike Douglas because here C enents
made a request for a hearing and findings to insure that the
partial exclusion of the public was no broader than necessary to
protect the state’s interest or to explore other available
reasonabl e al ternatives, whereas i n Douglas t he Def endant failed to
make any request for a hearing thus depriving the trial Judge of
the opportunity to correct any error in excluding the public from
the trial

I n passing Section 918.16 the Florida Legislature failed
to provide the Defendant with his due process right to a hearing
prior to the trial Judge excising the Defendant of his right to a
constitutionally guaranteed public trial by arbitrarily partially
closing the courtroomduring a child victim s testinony as nandat ed
by Section 918.16. The requirenent that the trial Judge give the
Def endant a hearing when requested and nmake findings to support
either a total or partial closure has found approval in all of the
H ghest Courts of the Country. The proper procedure requires that
before ordering closure during a child victims testinony, the
trial Court is required to consider the utility of alternatives to
closure, and prior to ordering closure, establish an overriding
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interest justifying closure articul ated wth enough specificity in
the findings that a reviewing Court can determ ne whether the
cl osure order was properly entered. The failure of the trial Judge
to perform this duty upon Cenents’ request does not pass
constitutional nuster.

Al t hough Section 918.16 would probably fail to pass
constitutional scrutiny on Its face, it certainly S
constitutionally infirmas the trial Judge applied it to Cenents.
The 5'" DCA failed to recognize this constitutional issue in its
opinion affirmng the trail Court’s actionin partially closing the
courtroom w thout providing the Cenments with his requested
hearing. This failure cannot be reconciled based upon the fact
there was a “partial closure”. The right to a requested hearing
and findings by the trial Judge is a Judicial prerequisite in
either a partial or total closure.

I n Douglas the Court was concerned if the Defendant’s
right of a public trial was infringed by the trial Judge ordering
a “partial closure”, and the constitutional standard to be applied
in reviewng the closure. The_bDouglas court did not consider the
Defendant’s contention that the trial court failed to provide a
heari ng and make findi ngs supporting the closure, because Douglas
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failed to request a hearing and by so doing forfeited that right.
It is submtted that based upon the foregoing argunents

that this Honorable Court should quash the decision of the 5'" DCA



in Clements, and affirm the decisions of the 2" DCA in Pritchett
and Thornton, and remand the case to the trial court for a new
trial.

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a true and correct copy of the
foregoing has been furnished by US. Mil to Rebecca Wwall,
Assi stant Attorney General, 444 Seabreeze Blvd., 5th Fl oor, Daytona
Beach, Florida, 32118, JAMES T. MLLER, ESQ , 233 E. Bay Street,
Suite 920, Jacksonville, Florida, 32202-3456, this day of

April, 2000.

JOE M M TCHELL, JR, ESQ
Fla. Bar 1d: 112343

930 S. Harbor City Bl vd.
Sui te 500

Mel bourne, FL 32901

(407) 729-6749

Attorney for Petitioner

-29-



