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PRELI M NARY STATEMENT

The record on appeal consists of two sections, a suppl enen-
tal record and three volumes of exhibits. The first part,
contained in volumes | and Il, consists of docunents filed with
the clerk. References to this part of the record on appeal wll
be designated by vol unme nunber, followed by "R' and page nunber
The second part of the record on appeal is contained in volunes
11l through Xl X and consists of transcripts fromtrial and
sentencing. References to this part of the record on appeal wll
be designated by vol une nunber, followed by "T" and page nunber
Ref erences to the six-volune "suppl enental record” which contains
nostly pretrial hearings will be designated "S" and vol une
nunber, followed by "R' or "T" as appropriate and the page
nunber. References to the exhibits will be designated "E' and
vol une nunber, followed by "E' and page nunber. References to
the Appendix to this brief (containing the court's sentencing

order) will be designated "A" and page nunber



STATEMENT OF THE CASE

A Hillsborough County grand jury returned a two-count
i ndi ctment on June 12, 1996 chargi ng Samuel Smthers, Appellant,
with the first degree nmurders of Cristy Cowan and Deni se Roach
(I, R22-3). The nmurder of Cowan was all eged to have taken pl ace
May 28, 1996 and the nurder of Roach sonetinme between May 12,
1996 and May 28, 1996 (I, R22).

Prior to trial, Appellant filed notions on May 21, 1998 to
sever the offenses and to suppress his confession (I, R64-7).
These notions were heard before Circuit Judge WIIliam Fuente on
June 29, 1998 (SI-11, T4-218). The court issued an order denying
the notion to suppress confession on July 22, 1998 (I, R69-73A).
After hearing additional argunment concerning the notion to sever
on August 13, 1998 (SIl, T235-71), the judge entered a witten
order denying severance August 24, 1998 (I, R81-5).

The case proceeded to trial before Judge Fuente and a jury.
The jury was sel ected on Decenber 14, 1998 (I, R122; I1I1-1V, T5-
321). Appellant's " Second Motion in Limne" (I, R112-3) seeking
to exclude inflammuatory photographs of the victins bodi es was
heard i medi ately followi ng the swearing of the jury (1V, T326-
48). The judge found that several of the photos were "extrenely
| guess shocking” (1V, T331), but nonethel ess denied the notion
and admtted the photos to illustrate the nmedical exam ner's

testinony (1V, T330, 339-40, 345, 348).°

'One of the photos was ordered to be cropped (IV, T340) and
the State agreed to w thdraw another (IV, T343).
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After the State presented its case, defense counsel noved
for judgnent of acquittal based upon failure to prove prenedita-
tion on both counts (X, T1099). The court denied the notion (X
T1099). The sol e defense witness was Appellant who testified in
his own defense (X, T1104-1206). Defense counsel's renewed
notion for judgnment of acquittal was denied (X, T1211). The jury
returned verdicts of guilty as charged on both counts (I, R164-
5; XI, T1338).

Appellant filed a notion for new trial (Il, R166-7) which
was heard and denied by the court on January 23, 1999 (XVil,
T2235-8).

Penal ty phase comrenced on January 22, 1999 (11, R193; Xl |
T1357). The State offered witness testinony fromthree of
Appel lant's co-workers at Borell Electric Conpany and Detective
Janmes Iverson (Xl I, T1361-1447). Appellant's two brothers,
Robert Smithers and Alvin Smthers, his former wi fe, Sharon
Sm t hers-Col e, and son, Jonathan Sm thers, testified as defense
W tnesses (Xl I, T1454-1518; X 11, T1567-1616; XVI, T2050-88).
Addi tional defense testinony canme from Beatrice G een, an assis-
tant principal, Sheriff's Detention Deputy Ray Cruz, and three
mental health professionals, Drs. Frank Wod, Robert Berl and and
M chael Maher (X111, T1532-40, 1544-66, 1617-82; XV, T1694-1824;
XV- XVl , T1838-2048). The State then presented three nental
health professionals in rebuttal, Dr. Edward | keman, Dr. Donald
Taylor, and Dr. Barbara Stein (XVI, T2090-2216). The jury

recommended that Smthers be sentenced to death for both nurders



(11, R209; XVIIl, T2351).

A Spencer hearing was held on April 15 and 16, 1999 (SII|
T425-541; SVI, T759-79). The judge heard testinmony fromvictim
Cristy Cowan's father, John G Cowan, who urged the court to
sentence Smthers to life inprisonment (SVI, T765-71). He asked
that the case be resolved without himhaving to wait years for a
possi bl e execution (SVlI, T768). He also stated that he did not
want the "great harni that would be done to Jonathan Smithers and
Appel lant's ex-wife if Appellant were executed (SVI, T768).
Cowan hoped that Appellant m ght conme to truly repent if he were
sentenced to life in prison without the possibility of parole
(SVI, T768-9).

Sharon Sm thers also urged the court to inpose alife
sentence (SVI, T771-6). She testified that Appellant had been a
"wonder ful husband" and devoted father to their adopted son,
Jonathan (SVI, T772-4). Argunents were nmade by both counsel
regarding the propriety of inposing a death sentence (SIII, T428-
539) .

Sentenci ng was held June 25, 1999, at which tine the court
read his "Sentencing Oder"? (11, R245-61; X X, T2362-82). As
aggravating circunmstances applicable to both nurders, the judge
found: 1) Appellant was previously convicted of a capital felony
based upon the contenporaneous convictions, and 2) the hom cides

were especially heinous, atrocious or cruel (1, R246-50; XX,

*The "Sentencing Order" is reproduced in the Appendix to
this brief.



T2366-70; A2-6). A third aggravating circunstance, conmitted in
a cold, calculated and preneditated manner, was found applicable
to the murder of Cristy Cowan only (11, R250-3; Xl X, T2370-3; AG6-
9).

In mtigation, the judge found both statutory nental mtiga-
tors (extreme enotional or nental disturbance and substantially
impaired capacity) to exist (I, R254-7; Xl X, T2375-8; Al0-3).

As section 921.141(6)(h) mtigation, the judge found ei ght
factors: 1) good husband and father, 2) close relationship with
siblings, 3) childhood physical and enotional abuse, 4) religious
devotion and faithful church attendance, 5) good pretrial jail
conduct and ability to act appropriately if incarcerated, 6)
desire for life sentence by father of Cristy Cowan, 7) contri bu-
tions to his community , and 8) confessed to crines (I, R257-9;
XI X, T2379-81; Al3-5).

The court concluded that as to both hom ci des, the aggravat -
ing circunstances outwei ghed the mtigating circunstances (11,
R259-60; XI X, T2381-2; Al5-6). Two sentences of death were
i mposed (11, R260, 264-74; XX, T2382, Al6).

Appel lant's notice of appeal was filed July 19, 1999 (Il
R275-6). Court-appointed counsel was permtted to wthdraw and
t he Public Defender appointed as appellate counsel on Decenber 7,
1999 (I, R290-1). Jurisdiction lies in this Court pursuant to
Article V, section 3(b)(1) of the Florida Constitution and Fl a.

R App. P. 9.030(a)(1)(A)(i).



STATEMENT OF THE FACTS

A) Hearing on Motion to Suppress Confession.

At the pretrial hearing, Detectives Blake, Flair (Martinez)?
and Metzgar testified for the State with respect to the circum
stances surroundi ng Appellant's confessions to the two hom ci des.
Det ectives Blake and Flair went to Appellant's residence in Plant
City shortly before mdnight on May 28, 1999 (SI, T6-9, 39-40).

At that time, the detectives knew that Smthers had been enpl oyed
as a caretaker at a vacant country estate where two bodi es had
been found in a pond (SI, T7, 39). The heir had nmade a surprise
visit to the property earlier in the evening and discovered
Appel I ant cl eani ng bl ood off an axe (SI, T8-10, 38-40).

When the two detectives arrived, Appellant agreed to go with
themto the Sheriff's Ofice for questioning (SI, T9-10, 41-2).
He asked that his wife be allowed to acconpany them (SI, T10,

42). During the half-hour trip to the Ybor City |location, there
was no conversation about the investigation (SI, T11-2, 43-4).

According to the testinony of Sharon Smthers, once they
reached their destination and were wal ki ng toward the buil di ng,
she asked Detective Flair, "Do we need a | awer?" (SI, T106-7).
Detective Flair replied that they didn't want to make a | awyer

angry by waking one up at 12:30 a.m and that they were sinply

*Det ective Dorothy Martinez was known by her unmarried narme,
Dorothy Flair, at the tine of these events (SI, T6). Both nanes
are used in the record on appeal - for consistency and clarity
she will be referred to as Detective Flair in this brief.
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questioning Appellant at this tine (SI, T106-7). Appellant
agreed that he heard this conversation, but Detectives Bl ake and
Flair denied that it had ever occurred (SI, T26, 44; SII, T151-
2).

Appel I ant was questioned for alnost three hours before being
t aken back honme by the detectives (SI, T74). At one point,
Detective Flair was reading himMranda rights when he asked, "Do
you think that | need an attorney?" (SI, T14, 28, 46-7, 71-3).
Detective Flair stated that she responded to this question with a
guestion of her own, "Do you think you need an attorney or a
| awyer?" (SI, T47, 71). Appellant replied, "No, | don't think
so" (SI, T15, 28, 47). Detective Flair then reread the Mranda
warnings in their entirety; Appellant waived his rights, and
guestioning continued (SI, T15-6, 28, 47-9, 73-4). The interview
term nat ed when Appellant agreed to return in the norning to take
a polygraph (SI, T16-7, 53-4).

Det ective Herbert Metzgar conducted the pol ygraph exam na-
tion. He testified that Appellant arrived at his office around
11:45 a.m on May 29, 1996 (SI, T81). Smthers told Detective
Met zgar that he had slept for two hours the previous night (SI,
T82). Detective Metzgar gave Appellant a Mranda rights form and
asked himto read and sign it (SI, T83-5). Appellant appeared to
understand the form which he signed in Detective Metzgar's
presence at 11:50 a.m (SI, T84-5, 96).

The pol ygraph t ook about hal f-an-hour to conplete (SI, T96).
Detective Metzgar testified that he told Appellant that the



results showed deception with respect to the hom cides of the two
wonen (SI, T86). Then, in the words of Detective Mt zgar:

And in M. Smthers' particular case | had
taken a little bit of background information
on himfromDetective Flair. And she told ne
he attended church at Plant City. Generally

| have a speech that | use on nost folks. 1In
M. Smithers case | told him "You don't seem
like a bad fellow. You haven't been in a | ot
of trouble in your lifetine. You're out

t here working and you don't appear to be the
type of individual that just does nothing

t hat nmakes an effort.”™ And | knew that if he
attended church -- of course, I'"'ma Christian
and | explained to himthat if he was a
Christian -- and it was ny belief based on

t he pol ygraph he wasn't telling the truth

about this, that he mght want to tell the

truth about it, that that is probably the

right thing to do.
(SI, T86-7). On crossexam nation, Detective Metzgar naintained
that he had only nentioned religious beliefs on this one occasion
during the interrogation (SI, T99). There was no di scussion
regardi ng whether to consult with a lawer (SI, T99). Wthin
fifteen mnutes after the conclusion of the polygraph test,
Appel l ant made an incrimnating statenent (SI, T88-9, 98).
Det ective Metzgar called Detectives Flair and Bl ake into the room
to informthem about the statenent (SI, T89-90).

I nterrogation continued with Detectives Flair and Bl ake
doi ng the questioning (SI, T59). They did not reread Mranda
war ni ngs (SI, T59-60). Appellant continued to deny conm tting
the hom ci des and "becane pretty insistent” that his wife be
allowed to be present during the interrogation (SI, T20, 61-2).
Detective Flair went outside, spoke with Sharon Smthers, and

brought her into the roomto be with her husband (SI, T62).
8



According to Sharon Smithers, Detective Flair told her that
Appel I ant was about to confess and the police needed her help to
convince him"that that was best" (SI, T109-10). However,
Detective Flair denied asking Ms. Smthers to assist themin the
interrogation (SI, T63).

Once inside the room Sharon Smithers encouraged Appel | ant
to "just tell the truth" to the police (SI, T64). Interrogation
resunmed with questions being directed to Appellant (SI, T21-2,
64-5, 91). WWenever he hesitated to respond, his wfe begged him
to give truthful answers to the police (SI, T23, 33, 75-6, 91-2,
101). Detective Flair admtted that she m ght have told Appel -
lant, "Listen to your wife, you need to tell the truth" (Sl
T76). Oher than that, the detectives denied any reliance on
Ms. Smthers in obtaining Appellant's confession (SI, T22, 64-5,
92-3, 101; SIl, T193-4).

Sharon Smthers contradicted the detectives' testinony. She
testified that when Appellant hesitated to respond to a question,
t he detectives would ask her, "Talk to himand see if you can get
himto answer" (SI, T127). She was saying to her husband, "Sam
cone on tell the truth, be honest, let's get this over wth,

Baby" (SI, T129). Appellant also testified that the detectives
asked his wfe to assist them"a couple of tinmes" (SII, T184).
He said that he would not have nade a statement if his w fe had
not encouraged himto confess (S, T158).

Once Appellant admitted to killing Cristy Cowan, the detec-

tives turned to the hom cide of Denise Roach. Again, Appellant



initially denied any involvenent (SI, T24, 65). "For quite sone
time", Sharon Sm thers "encouraged"” her husband to tell the truth
(SI, T24, 34, 66). Eventually he admtted killing Deni se Roach
as well (SI, T25, 66, 93). Detective Flair stated that Sharon
Smthers had cone into the interrogation roombetween 1:10 and

1: 15 and that the session concluded at 3:10 p.m (SI, T78).

B) Hearing on Mdtion to Sever Ofenses.

The indictnment charged that the homi cide of Cristy Cowan
took place May 28, 1996 and that Deni se Roach had been killed
soneti nme between May 12, 1996 and May 28, 1996 (I, R22-3; SI,
T196). The State argued that these separate offenses showed
nunmerous simlarities: 1) both victins were prostitutes working
in the sane area; 2) both were killed in the garage of the
Wi t ehurst property and dunped in the sane pond; 3) both had been
strangl ed and bl udgeoned with tools; and 4) the w tnesses woul d
be the sane for both cases (SII, T197-201). The State further
contended that the of fenses were episodic although they occurred
up to two weeks apart (SII, T204, 259, 269). Defense counse
denied that the offenses were episodic in nature and stated that
severance was necessary to achieve a fair determnation of guilt
or innocence (SIl, T205).

The court took the notion under advisenent and heard addi -
tional argunent on August 13, 1998 (SII, T206, 235-71). The

j udge recogni zed that joinder of offenses was a different matter
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than whether WIllians Rule evidence could be produced at separate

trials (SII, T247, 262, 268). The State urged that the offenses
not be severed because evidence of the other hom cide was neces-
sary in each case to rebut Appellant's statenents about how the
wonen cane to be on the property (SIl, T243-6). Also, if the

of fenses were severed, it mght appear to the jury that Smthers
had been interrogated for an extended period of tinme before he
confessed to the hom cide of Denise Roach (SIl, T247-9).

The court issued an order on August 24, 1998 denyi ng Appel -
lant's notion to sever offenses (I, R81-5). He found that the
two homicides "are connected acts or transactions in an episodic
sense"” (I, R82). He also observed that evidence of each hom cide
woul d be relevant and adm ssible in the trial of the other under

§90.404(2), Fla. Stat. (1995) (I, R82-3).

C Trial - Guilt or Innocence Phase.

On May 28, 1999, Marion Whitehurst, a kindergarten teacher,
drove to inspect property which had bel onged to her | ate nother
and was now up for sale (V, T388, 392-3, 406). The property.
| ocated off U S. Hghway 92 in Plant Cty, consisted of 27 acres
wi th a house and outbuildings (V, T388-92). The purpose of the
visit was to see whether the |l awnnow ng had been done and because
she "had an uneasy feeling" (V, T405).

When Ms. Whitehurst arrived at the site around 7:00 p. m,

11



she was surprised to see Samuel Smthers, Appellant, standing
near the garage (V, T406-7). Smthers had been enpl oyed to now
the property for about a year (V, T394-6). However, he had nowed
the I awn and picked up his check only two days previously (V,
T401). As Ms. Witehurst approached him she noticed that he was
washi ng off an axe (V, T408).

Sm t hers expl ai ned that he had been taking down sone tree
limbs that had been struck by lightning (V, T410-1). As
Wi t ehurst returned to her car, Appellant went into the garage
area and said that he would remain to clean up sonme blood (V,
T412-3). Witehurst observed a | arge pool of blood wth what
| ooked |i ke Dorito chips surrounding it (V, T414). Smthers said
t hat "sonething nust have killed a squirrel in here" (V, T414-5).
Wi t ehur st al so observed drag marks in the sand which she
characterized as "bigger than a squirrel™ (V, T415). She told
Smthers that she appreciated his taking care of her nother's
property and drove away (V, T416-7).

Al t hough Smithers' deneanor was "very normal acting and
casual ", Wi tehurst was upset and "knew that sonething had been
killed at the property" (V, T417). After telephoning her
brother-in-law who lived in North Carolina, she called the
Sheriff's O fice and arranged to neet a deputy near the property
(V, T417-9). She told the deputy her suspicion that animls were
bei ng poached (V, T421).

Patrol deputy Scott Skolnik of the Hillsborough County
Sheriff's O fice responded to the call about 8:00 p.m (V, T438-

12



9). He net Wiitehurst at a Presto conveni ence store and they
proceeded to the property (V, T440-5). \Witehurst pointed out
water on the garage floor and drag marks on the ground (V, T446).
Deputy Skolnik followed the drag nmarks to the pond and di scovered
a human body floating face down (V, T423-4, 448).

Divers fromthe Underwater Recovery Teamin the Sheriff's
Ofice arrived after it was already dark (V, T462). They put a
smal | inflatable boat into the pond and rowed out to the body (V,
T467-70). Later, they discovered another body floating in the
pond (V, T472-3). Divers Sergeant G eco and Detective Johnson
proceeded to recover the bodies (V, T474-8, 489-94).

The bodies were identified by stipulation as those of Cristy
El i zabet h Cowan and Deni se Roach, the victinms charged in the two-
count indictnent (I, R22-3; VII, T687-8). Hillsborough County
Associ ate Medi cal Exam ner, Dr. Laura Hair, went to the crine
scene and saw the bodies after they had been renoved fromthe
water (VII, T688-9). She then perforned autopsies on themthe
next day at her office (VII, T691-2).

Wth respect to the victimCristy Cowan, Dr. Hair observed
t hat she had not been dead for nore than several hours because
t he body was not deconposed (VII, T698). There was a foam cone
around her nouth which suggested that she m ght have drowned
(M1, T701-2). On the other hand, other causes of death can al so
cause a foamcone and Dr. Hair did not |ist drowning on the death
certificate (M1, T703, 750-1). Also, the person could already

be dead and the foam caused by trapped air escaping fromthe

13



lungs (VII, T763).

An injury around Cowan's eye was caused by blunt inpact,
consistent with a piece of wood or tree linmb (VII, T706). A five
inch superficial |aceration under the lip could have been
inflicted by a hoe or a glancing blow froman axe (VII, T706-8).
On the other side of her nouth, a blunt inpact injury broke the
j awbone and several teeth (VII, T708-9). The top of Cowan's head
showed what Dr. Hair described as a chop wound whi ch penetrated
the skull and went to the superficial portion of the brain (VI
T711-2). This wound was caused by a sharp object, possibly an
axe (M1, T712). A simlar chop wound behind the left ear could
al so have been inflicted by an axe (VII, T713).

When Dr. Hair dissected the victims neck, she saw injuries
consi stent with manual strangulation (VIlI, T716). Although the
hyoi d bone was not fractured, there was henorrhage around the
neck muscles and petechia in one of her eyes (VII, T717). Dr.
Hair gave her opinion that strangul ation comnbined with chop
wounds to the head was the cause of death (VII, T717). |If she
had evidence that the victimwas alive after being placed in the
pond, Dr. Hair would have |listed drowning as anot her potenti al
cause of Cowan's death (VIl, T721-2).

Wth respect to the victimDeni se Roach, Dr. Hair observed
that the body was quite deconposed and that she nust have been in
t he pond seven to ten days (VII, T722-3). This inhibited Dr.
Hair's identification of injuries, but she was still able to

determ ne a cause of death (VII, T725). She noticed two one-inch
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slits in Roach's clothing which could have been caused by a knife
or other sharp instrunent (VII, T726-8). There was extensive
fracturing of the face caused by multiple blunt inpact wounds
which were inflicted with great force (VIl, T731-3). Roach also
had a skull fracture which could have been caused by either a

bl unt object or by having the back of her head pushed agai nst a
hard surface (VII, T733-5). Additionally, there were sixteen
puncture wounds - el even which went through the skull (VII, T735-
6). These wounds were square and probably caused by sone type of
tool (VII, T737-9). However, no tool or weapon consistent with

t hese puncture wounds was ever produced (VII, T754).

An exam nation of Roach's neck area showed that the hyoid
bone was fractured (VII, T739-40). This is nbst commonly seen in
cases of manual strangulation (VII, T740). Dr. Hair's concl uded
t hat Roach died from"the conbi ned effects of stab wounds and
bl unt inpact to the head with skull fractures and manual
strangul ation" (VI1, T746).

W tness Bonni e Kruse had known both of the dead wonen. She
testified that she had been a prostitute for el even years, living
for six years at the Luxury Mtel on East Hillsborough Avenue in
Tanmpa (M 11, T910, 912). She knew Cri sty Cowan and Deni se Roach
because they were al so prostitutes who had been previous tenants
at the Luxury Mtel (VII1, T913-4, 917-9).

When Appellant was arrested for their hom cides, his photo
appeared on television news (VI1I, T924-5). Bonnie Kruse saw him

and realized that she had "dated" himbefore at the Luxury Motel
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(M1, T925). She renenbered himin particul ar because he asked
her to | eave her roomand ride with himto Seffner (VIIl, T926-
7). He offered her extra noney, but she refused (M II, T927).
She testified that Appellant drove a dark col ored pickup truck
with a "Bad Boys C ub" decal on the rear (VIII, T929).

On crossexam nation, Kruse admtted that she had used crack
cocaine for eleven years (VII1, T940). At the tine of the
hom ci des, she "snoked crack every day all day" (VIIl, T947).
Cowan and Roach as well as the other prostitutes in that area
were al so addicted to crack cocaine (VIII, T914, 916, 922, 947).
Nuner ous pinps and drug deal ers al so frequented the East
Hi | | sborough Avenue area (VII1, T935, 937-40). Kruse agreed that
t hese "gentl enen” were "very violent individuals" (VIII, T940).

Anot her prostitute, Sharon Sheppard, testified that she was
a close friend of the victimCristy Cowan for seven years (IX
T983-4). On the day that Cowan was killed, the wi tness saw her
around 9:00 a.m at the Luxury Mtel with her boyfriend "Flavor"
(I'X, T984-6). Later in the mddle of the afternoon, Sheppard saw
Cowan at the Budget Mdttel (IX, T987). Cowan was high and very
tired, but she wanted to go back on the street to get noney for
nore drugs (I X, T987-8). Sheppard gave her $10 and a Trojan
condom (I X, T988). That was the last tine the w tness saw Cowan
(1 X, T989).

Sheppard identified the black sandals in evidence as
bel onging to her (VI, T588-9, 616-7; |IX, T986). She had | et
Cristy Cowan borrow them (1 X, T987). Wen a detective
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interviewed her after the hom cide, Sheppard gave hima condom
out of the sanme box as the one she had given to Cowan (IX, T989-
90) .

Det ective John King testified that he received a condom
wr apper from Ms. Sheppard which he placed into evidence (IX
T992-4). A simlar condom w apper was found in the downstairs
bedroom of the house on the property where the victins were found
floating in the pond (VI, T523, 549-50, 612-3; X, T1284). A
senmen stain on a rug in the bedroomwas subjected to DNA anal ysi s
(M1, T831-3). FDLE crinme |aboratory analyst Melissa Suddeth
testified that the DNA profile indicated that two individuals had
m xed fluids in that stain (M1, T833-4). Cristy Cowan was
excluded as a contributor to the stain; however, Smthers and
Deni se Roach could not be excluded (VII, T836, 838-9).

A videotape fromthe security canera at the Presto
conveni ence store on H ghway 92 was played for the jury (V, T498-
501). Taken on the date of the Cristy Cowan hom ci de, the video
depi cted Appell ant and Cowan as they entered and |left the store
together (ElIIl, E253-8).

Phot ogr aphs were taken of Appellant's 1991 M tsubishi M ghty
Max pickup truck and itens inpounded fromit (VI, T587; IX, T966-
8). dothing and other itens from Appellant's garage were seized
(VI, T584-5). The interior of the Witehurst house was processed
for latent fingerprints (VI, T625, 633). None of the eleven
prints of conparative value were matched to either Denise Roach

or Cristy Cowan (VI, T634-5). One latent lifted fromthe cold
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water tap of the kitchen sink was identified as having been nade
by Appellant (VI, T636-7, 641). Despite using extraordinary
scientific techniques, crine |lab anal ysts were unable to find any
additional fingerprints which could be identified to either the
accused or the victins (VI, T645-55).

Detective Dorothy Flair (Martinez) testified about the
incrimnating statements Smthers ultimtely gave during
interrogation. Regarding the hom cide of Cristy Cowan, Appell ant
stated that he was com ng hone from work when he saw a small car
stopped beside the interstate (1 X, T1040). He stopped to assi st
t he woman driver and drove her to a conveni ence store on H ghway
92 to get gas (IX, T1040-1). They went into the store and
purchased soft drinks (IX, T1041).

Once back in Appellant's truck, the wonman demanded noney
fromhim threatening to accuse himof rape if he didn't give her
$50 (I X, T1041-2). He told her that he would get the noney for
her and drove to the Whitehurst property (11X T1042). The
argunent about noney continued and Appel | ant showed the wonman
that he only had $22 or $23 in his wallet (IX, T1042-3). The two
then drove to a Shell gasoline station where Appell ant tel ephoned
his wife to tell her that he would be | ate getting honme (IX
T1043). Appellant told the woman that he was maki ng arrangenents
to get the noney (11X, T1043). Then they returned to the
Whi t ehurst property (IX, T1043-4).

Back at the Whitehurst property, Appellant again tried to
gi ve the woman what noney he had (IX, T1044). She refused and
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threw a Coca Cola drink at him (11X, T1044). They were standing
in the garage when Appellant saw an axe nearby (IX, T1045). He
picked it up and struck her in the head (IX, T1045-6). She fel
down unconsci ous and Appel | ant dragged her by the feet to the
pond (1 X, T1046). Then he threw her into the water (IX, T1046).

Appel I ant went back to the garage where he rinsed off the
axe (I X, T1046). About this time, M. Wiitehurst arrived (IX
T1046). During the tine that Ms. Witehurst was on the prem ses,
Appel | ant coul d hear the woman in the pond "hollering and maki ng
noi ses"* (I X, T1047). Wen Ms. Witehurst left, Appellant went
back to the pond with a hoe and struck the woman in the head to
shut her up (I X, T1047-9). He also threw sone tree |inbs at her
(1 X, T1048-9).

Later in the interrogation, Appellant admtted invol venent
in the slaying of Denise Roach (IX, T1050, 1052). According to
Detective Flair, Appellant said that he was at the Whitehurst
property on May 7 nowi ng the | awn when Roach approached him (1 X
T1052-3). Because Roach startled him he picked up a tree linb
and hit her on the armwth it (11X T1053). Then she invited him
into the house where they tal ked for awhile before he returned to
nmowi ng the lawn (11X, T1054). Roach cl ainmed that she had

perm ssion to stay at the house (I1X, T1055). Appellant attenpted

Ms. Whitehurst was asked if she had heard any sounds while
she was on the property. She replied that she hadn't (V, T416,
427). She also said that she had no hearing problem (V, T427).
When Appellant testified, he denied having told the police that
Cowan was "hollering" after she had been thrown into the pond (X
T1200-2) .
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to contact Ms. Whitehurst to find out if this was true, but M.
Wi t ehur st was out of town (IX, T1055).

Roach remmi ned at the house and was still there when
Appel l ant returned on May 13 (I X, T1055-6). Appellant asked her
to | eave and she refused (IX, T1056). They were arguing in the
garage when Roach hit himin the arm (IX, T1056). Appell ant
responded by punching her in the face and telling her that he was
going to call the police (I1X, T1056). Roach then picked up a
planter and threw it agai nst Appellant's truck, causing a
"dinger" (IX, T1056). Enraged, Appellant shoved her against the
wal | (1 X, T1057-8). A piece of wood fell down, |anding on her
face and rendering her unconscious (IX, T1058).

Appel l ant said that he started to do CPR but stopped because
"she didn't deserve to have the CPR" (IX, T1058-9). He left her
bl eedi ng on the garage fl oor, not know ng whether or not she was
dead (IX, T1059, 1064). The follow ng day, Appellant returned
and put Roach's body in the pond (IX, T1059, 1061). He cleaned
up the house (I X, T1061-2). He also tried to clean up the bl ood
spatter on the garage walls with a nmop and a bucket of water (IX
T1065- 6) .

Detective Flair further testified that Appellant said he
next went to the Wi tehurst property on May 24 (IX, T1066). A
strong odor was present (IX, T1066). When Appellant threw
Cowan's body in the pond on May 28, he saw Roach's body floating
there (1 X, T1067). He "got sick as a dog" and left (IX, T1068).

Appel I ant deni ed that there had been any sexual activity between
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hi msel f and the two wonmen (IX, T1068).

Appel lant testified that he had fabricated his statenent to
t he detectives because he was afraid to tell themthe truth (X
T1126). He said that the story really began when he was
mai nt enance supervi sor and a deacon at the First Baptist Church
in Plant Gty (X, T1106). As part of his duties at the church,
he was assigned to supervise a woman naned M m who was doi ng
conmunity services hours as a condition of her probation (X
T1106, 1134-5). Because Mm had not been able to conplete the
requi site nunmber of hours, she offered to have sex w th Appell ant
if he would alter the records to show that she had satisfied her
obligation (X, T1107, 1135-6). Appellant acknow edged that he
engaged in sexual activity with Mm on two occasions (X, T1107-
8, 1136-46).

Sonetinme later, a man who knew Appel | ant from wor ki ng at
Tanpa Shi pyard approached him (X, T1108-10, 1152). The nman knew
that Appellant was a caretaker at the country estate and proposed
to give himnoney if he would allow a drug ring to use the
property (X, T1108-9, 1152). When Appel |l ant bal ked, the man
produced a photograph of Mm wth Appellant and threatened to
expose himif Appellant didn't cooperate (X, T1108-9, 1147, 1152-
4).

Appel I ant did not recognize this person, but agreed to |et
hi muse the property (X, T1110). About one week later, the man
t el ephoned and Appel | ant unl ocked the gate of the Whitehurst

property on the next day so that a drug "drop-off" could take
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place (X, T1111). Several cars went into the driveway and |eft
within 20-30 mnutes (X, T1111-2). There were subsequent tinmes
when Appel |l ant al so unl ocked the gate and renmai ned nearby while

t he others conducted their transactions near the house (X, T1111-
2, 1132). Appellant testified that if he didn't see anything, he
didn't believe that he would "get involved" (X T1112).

On a later occasion, a person in one of the vehicles asked
himto go up to the house (X, T1112, 1160). Appellant did so and
hel ped | oad sone boxes from one vehicle into another (X, T1112-3,
1156, 1160). Appellant didn't really see what was in the boxes,
but suspected that they contained drugs (X, T1113, 1156). Deni se
Roach was present during the |oading and got into an argunent
with the ringleader (X, T1113, 1159-60). The ringl eader (the
same man who had enlisted Appellant's help) proceeded to hit
Roach in the head with a hatchet (X, T1113-4, 1160-1). She
stunbled into the garage and was killed while Appellant watched
(X, T1114, 1161-2).

Appel lant further testified that the drug ringl eader threw
t he hatchet back into the trunk of his car (X, T1115). Then he
started to hit Appellant with a tire tool (X, T1115-6). He
ordered Appellant to put Roach's body into the pond (X, T1116).
Smthers couldn't [ift the body, but he dragged it to the pond
(X, T1116, 1165). This explained why the footprints in evidence
mat ched his shoes (X, T1116, 1165). Afterwards, the ringl eader
gave Appellant an extra $400 and threatened to kill Ms. Smithers
and their son if he didn't keep quiet (X T1117, 1168).
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A week and a half later, the ringleader called Appellant at
honme to schedul e another drop (X, T1117, 1167). Appellant said
no, but the ringleader told himhe "was part of it" and coul dn't
refuse (X, T1117, 1168). Appellant opened the gate as schedul ed
and the ringleader ordered himto cone with themto the garage
(X, T1118). The first truck had marijuana plants on it and
packaging materials (X, T1119, 1156). Appellant saw a bl ack mal e
conme out of the Witehurst house with Cristy Cowan (X, T1119,
1168). The man told Appellant to straighten out the bedroom
which he did (X, T1119, 1169-70). \When Appellant cane out of the
house, the man "shoved" noney into his hand, saying, "W have
anot her accident here. You know what to do" (X, T1120, 1170).

As the drug gang drove away, Appellant saw Cowan's body in the
garage (X, T1120, 1170). He knew that his job was to drag the
body to the sane pond (X, T1120, 1174-5). As Appell ant was

cl eaning up the garage area, Ms. Wiitehurst arrived on the
property (X, T1121, 1176).

Smthers next testified about the circunmstances surroundi ng
his statenent to the police. He said that he feared that his
wi fe and son would be in jeopardy fromthe drug ring if he didn't
assune responsibility for the killings (X, T1125-7, 1192).
Because the drug ringl eader knew where he |ived, Smthers was
afraid to tell the police what he knew (X, T1126-7, 1186). Since
he didn't know the nanme of the drug ringleader, he really
couldn't assist the police in finding him (X T1125-6, 1192).

What he told the detectives was sinply a nade-up story that
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didn't mention the others' involvenent (X, T1126, 1193-5, 1203-
6). He denied planning or participating in the hom ci des of

Deni se Roach and Cristy Cowan, but admitted dragging their bodies
to the pond (X, T1127-8, 1193-8).

D) Trial - Penalty Phase.

Dewey Silver, Thomas Potts and David Nayl or worked with
Appellant at Borrell Electric (X, T1362-3, 1386, 1408).

Sm thers had been a permanent electrician's hel per at Borrel
since Cctober 1995 (XII, T1364, 1371, 1409). He was described by
one supervisor as "quiet, laid back, never caused any problens”
(XI'1, T1366). None of the w tnesses who worked with him had ever
seen Smithers have an irrational outburst or exhibit aggressive
behavior (XI'l, T1366-7, 1390, 1410-1). He never received any
witten reprimands for conduct on the job (XIl, T1368, 1392). He
did have a m nor accident with the conpany truck where he was
apparently at fault (XI, T1375-6, 1390).

Appel l ant seened a little strange in that "he did not cone
across as a typical construction worker" (X1, T1380-2). He
didn't use foul |anguage; nor was he loud or abrasive (XIl, 1382-
3, 1401, 1406, 1411, 1417). Hi s foreman at the Equifax project
said that he appeared to be religious and "didn't |ike swearing"
(X1, T1389, 1401). The journeyman el ectrician, David Nayl or,
who wor ked closely with Appellant even described himas "kind of

i ke a nodel citizen" (X, T1410). Smthers was deacon of a
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church and past president of a little |league (XII, T1410).

Appel l ant told Naylor that he had purchased a 22 acre farm
in Plant Gty (XI'l, T1413-4, 1421-2). He also clained to have
pl ayed the organ during the weddi ng of one of the Cul ver house
children (XIl, T1425). Naylor testified that he was surprised to
| earn that these stories were delusional, or at |east, not true
(X1, T1426-7, 1431).

On May 28, 1996, Appellant's time card showed that he
punched in at 5:36 a.m and clocked out at 5:23 p.m (X
T1394) .

The State al so presented testinony from Detective Janes
| verson (XIl, T1433-47). |Iverson stated that he was assigned to
drive and tine the distance between Appellant's workpl ace at
Equi fax and the scene of the homcide (X, T1434). He went
along Hi || sborough Avenue in Tanpa where Cristy Cowan was
al | egedly picked up and stopped at the conveni ence store where
Sm thers and Cowan were seen together on the videotape (Xl|
T1435). Noting that Appellant had clocked out at 5:23, Detective
| verson waited until 5:25 before he drove out of the Equifax
parking lot (X1, T1436).

At 5:50 p.m, Detective Iverson had covered 20.7 mles and
was in the vicinity of the Luxury Mdtel (X1, T1439-40). He did
not stop, but continued onto Interstate 4; exiting at Forbes Road
near the convenience store (XlI, T1440-2). It was 6:10 when he
arrived at that location (XIl, T1442). lverson waited for five

m nutes at the store before proceeding to the crine scene where
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his arrival tine at the gate was 6: 17 (Xl |, T1443-4).

The detective was then shown the photos in evidence fromthe
conveni ence store videotape (Xl I, T1445). The tinme displayed in
t he photos was 18:19, or 6:19 p.m (X I, T1445-6). The total
m | eage for Detective lverson's trip was 35.7 mles (X, T1447).

Def ense wi tnesses included Robert Smthers and Alvin
Smthers, Appellant's brothers. They testified primarily about
Appel lant's chil dhood as the youngest of four boys raised in a
smal | two bedroom house in a suburb of Chattanooga, Tennessee
(X1, T1455-6; XIll, T1572). The father worked nights as a | ower
| evel supervisor at the tel ephone conpany and was a heavy drinker
(X1, T1457-8, 1460; Xil1, T1569-70). He was physically abusive
to the nother (XII, T1458, 1460-1, X I, T1571-2).

The nother was religious to the point of fanaticism (XlI
T1462, 1492; Xl I1, T1571-3). She took the boys to church during
the week as well as on Sunday (XII, T1462). No playing cards or
dice were allowed in the house (X I, T1462, 1493; X II, T1595).
Movi es were al so forbidden (XII, T1462). The nother conducted
ni ghtly devotions which were supposed to be religious |earning
experiences (XI, T1463; X I1, T1575). However, she would | ose
control of herself and screamat the boys (XI, T1463-5; X II
T1575). She would also beat themw th a belt, not for any reason
other than to beat the devil out of them (XIl, T1463-6, 1494;
X, T1573-5, 1600-2). As the youngest, Sam was the nobst upset
by his nother's behavior (XIl, T1467; X I, T1581-2). Sonetines

he would not cry, but just stare off into space during the
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whi ppings (XI'Il, T1574, 1576, 1584). By today's standards, it
woul d be considered child abuse rather than religion (X, T1471-
2; Xl1l, T1586, 1590, 1603).

As a child, Sanmuel Smthers was quiet and seened a little
slower than his brothers (XII, T1468-9). He didn't have many
friends (XIl11, T1579-80). Unless he was flagrantly provoked, he
woul d not get angry (XIl, T1470-1). He wet the bed al nost into
his teen years and his nother would humliate him (X I, T1473-4).
Appel I ant had several incidents where he received severe
injuries. As a toddler, he clinbed out of his crib at a church
nursery and fell on his head onto a tile floor (X, T1469, 1499;
XIll, T1592). As a teenager, he had to be pulled out of a car
whi ch expl oded or caught on fire (XII, T1475, 1500). Wen he
| ater worked at a gas station, he was knocked out with the butt
of a gun during a robbery (X1, T1483, 1500; X I, T1592).

Appel l ant was married after high school to the only girl he
ever dated, Sharon (XIl, T1476). They adopted a son, Jonat han
(X1, T1477-8). Smthers was never abusive to his wife or child
(XIl, T; XiIl, T1583-4).

Around 1980, Smithers was a volunteer fireman at the
Eastridge Fire Departnent and active in the local church (X I
T1480, 1510). One Wednesday night, a fire broke out in the
church and Smthers was instrunental in putting it out (XlI
T1480). He received praise and recognition in the media for his
efforts (XIl, T1480-1; X I, T1587-8). More fires took place at
the church (XI1, T1481, 1511). Appellant was al ways there when
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they started and was always first to cone to the rescue and put
themout (XII, T1481). Although he initially got nore praise,
peopl e becane suspicious and Smthers eventually confessed to
starting the fires (XIl, T1481-2). He was convicted for these
arsons (XII, T1506, 1516).

As an adult, Smthers has difficulty reading and a m nor
speech inpedinment (X1, T1486; X I1, T1593). H s mat hemati cal
abilities are nuch higher than his verbal skills (X, T1486-7
XI1l, T1593). He was able to finish high school and get an
Associ ates col | ege degree (X I, T1502; Xi1l, T1593).

Jonat han Smithers, Appellant's 21-year-old adopted son
testified that he was in college and a good enough basebal
pl ayer that he was drafted by the Red Sox (Xl I, T1609). He said
that his father never raised his voice or lost his tenper with
hi m and that he had never been beaten (XI1I, T1610-1, 1613). His
father helped himwth his math homework (X1, T1611).

Appel I ant al so practiced baseball with himand served as his
little | eague coach for two years (XIII, T1612).

Jonat han described his father as "a little awkward social | y"
(X1, T1614). There were tinmes when he would stare into space
and it would be difficult to get his attention (X1, T1615).
Jonat han said that Appellant "cared so nuch about ne and ny nom
he woul d do anything for us" (XIl, T1616).

Beatrice Green, an assistant principal at a Plant Cty
el enentary school testified that Appellant was an active

vol unteer in PTA fund raising events (XIll1, T1532-5). He also
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assisted on sone field trips (XIIl, T1535). He tried to be
hel pful and gave generously of his tinme (X1, T1534-5, 1538).
Green further said that Appellant and his wi fe never spoke
harshly to each other (X I, T1536). They had a caring
rel ati onship and were very supportive of their son's activities
(X1, T1536-7). Al though there was "an [aura] about himthat
was a little bit different”, Smthers had the school's best
interest at heart and "put forth a lot nore effort and energy
than a | ot of parents of children in the school” (X I, T1537-8).
Deputy Sheriff Ray Cruz testified that he was in charge of a
pod at the Orient Road Jail which housed 64 inmates (Xl 11, T1545-
6). Appellant was one of these inmates (Xl 11, T1546). Al though
pretrial detainees facing first degree nurder charges are not

usually allowed to be trustees, Smthers served as a trustee for

two years (X1, T1547-8). He was a nodel inmate who took care
of his responsibilities (X1, T1550-2). He never argued with
anybody (XII1, T1551).

Deputy Cruz gave his opinion that Appellant would maintain
good conduct in prison if given a life sentence (X1, T1552).
He woul d not be a danger to other inmates (XII11, T1552).
Smthers' reputation anong all the deputies at the jail was that
of a nodel inmate (X I1, T1555-7). He showed an unusual anount
of self-control (X1, T1561-2).

Three nental health professionals testified for the defense.
Dr. Frank Wod was offered as an expert in neuropsychol ogy and

PET scans (XIIl, T1637). He evaluated a PET scan that was
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performed on Appellant's brain and consi dered additional nedical
and psychol ogi cal records (XII1, T1623-4). Dr. Wod testified

t hat the physician, Dr. Ceer, who actually perfornmed the PET scan
wote in his report that there were abnormal regions in
Appellant's brain (X1, T1645, 1647). This could have resulted
from stroke, head trauma, or degenerative di sease such as

Al zheimer's or Huntington's (X111, T1645, 1681). Dr. Ceer
recommended that an MRl scan be perforned to determ ne the cause
of the brain abnormality (XIIl, T1645-6).

Wien the MRI was performed, the result was entirely norm
(X111, T1656, 1667). Dr. Wod concluded that this neant that the
PET scan abnormality was due to a region of Appellant's brain not
functioning at a normal level (XIII, T1656). This is seen with
tenporal |obe epilepsy or especially where there has been a head
injury (XI'll, T1656-7). In short, the PET scan was corroborative
of significant brain damage (Xl 11, T1658-9). Dr. Wod said that
he thought that Appellant probably suffered head trauna before he
entered school based upon the history that was related to him
(X1, T1681-2).

Dr. Robert Berland, a board certified forensic psychol ogi st,
testified that he adm nistered two diagnostic tests to Smthers,
the MWI and the WAIS (XIV, T1697, 1704-5). The MWPI results
showed that Appellant was attenpting to hide nental illness as
much as he could (XIV, T1723-5). Despite this effort, the scales
whi ch show del usi onal paranoi d thinking and schi zophreni a were

el evat ed beyond the normal cutoff (XIV, T1723, 1730). The test
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profile showed psychotic disturbance where brain injury was
probably a factor (XIV, T1727-8).

Dr. Berland said that the WAIS test was originally used to
measure intelligence but currently its primary use is to di agnose
brain injury (XIV, T1732). The eleven different subtests each
nmeasure a different intellectual skill so that a researcher can
determ ne whether the subject's entire brain is functioning at
the sane | evel or whether sone parts are inpaired (XIV, T1732-3).
In Appellant's case, his performance on the various subtests
ranged fromlQ levels of 151 to 94 (XIV, T1734). A difference of
nore than ten I Q points between the subtests is a reliable
i ndi cator of brain injury (XIV, T1734-5). Dr. Berland stated
that the |l eft hem sphere of Smithers brain was nore damaged than
the right side, but inpairment frombrain injury was present in
bot h hem spheres (XIV, T1735).

Dr. Berland al so conducted clinical interviews where he
| earned that Appellant had suffered sone severe head trauma when
he was very young (XIV, T1738, 1744-5). Another incident of
significant head injury occurred when Smthers was 27 and hit in
the head during a robbery of the gas station where he was
enpl oyed (XIV, T1749). This incident was confirnmed by nedical
records showi ng a broken facial bone and synptons associated with
brain injury (XIV, T1749-51, 1765-6, 1786-7). A third incident
happened about one year before the hom ci des when Appel |l ant was
in an accident and had to be pulled out of his vehicle (XV,

T1752). This appeared to have affected Appellant's nental state
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(XIV, T1752-3).

Appel l ant al so admtted to some psychotic synptons,

i ncl udi ng hal I uci nati ons and delusions (XIV, T1738-44). H's ex-
wi fe, Sharon Col e, also recounted instances where Appellant's
behavi or was consistent with hallucinations and del usi onal
paranoid beliefs (XIV, T1747-8). He struggled to function and
appear to the outside world as normal (XIV, T1748-9).

Dr. Berland concl uded that Smthers had a chronic nenta
illness, caused in part by brain injury (XIV, T1754). At the
time of the hom cides, he was suffering froman extrenme nental or
enotional disturbance (XIV, T1755-6, 1822-3). He also had a
substantial inpairnment in his ability to conformhis conduct to
the requirements of law (XIV, T1756, 1822-3). He was suffering
frombrain damage (XIV, T1823). On the positive side, Smthers
showed ability to have a good famly relationship (XIV, T1823-4).
He al so could adapt to incarceration and would not be a danger to
others (XIV, T1824).

Psychiatrist Mchael Maher testified that he reviewed police
reports, depositions and guilt phase trial testinony in addition
to conducting ten hours of clinical psychiatric interviews with
Smthers (XV, T1841). He nmet with famly nmenbers and consul t ed
with the other doctors who perforned testing (XV, T1842).

Testing which he adm nistered included the MWI 2, the Wsconsin
Card Sort test and the Ray Conplex Figure test (XV, T1844).

On the MWI 2, Smithers had el evated scores on the 6, 7 and

8 scales (XV, T1851). Dr. Maher explained that this indicated "a

32



pattern of very disturbed thinking and judgnment that is
associated wth sonme paranoid thinking" (XV, T1855). At tines,
Smthers "mght be out of touch with reality" (XV, T1855). When
Dr. Maher reviewed the results Dr. Berland got on the MWI 1, he
noted that the profiles were very simlar (XV, T1858). The tests
wer e conducted about one year apart and suggested that the
concl usions drawn fromthem would be valid (XV, T1858-9).

Dr. Maher also agreed with Dr. Berland' s assessnent that the
di fference of about 20 points between Smthers verbal 1Q and his
performance | Q m ght indicate abnormal brain functioning or brain
injury (XV, T1860-2). Smthers scored well on the Ray Conpl ex
Fi gure Test which showed that he processes visual and spati al
i nformation capably (XV, T1862-3). However, on the Wsconsin
Card Sort Test, Smithers showed an abnormal persistence to give
the sane incorrect response instead of trying to figure out the
correct response (XV, T1863-4). Wen Dr. Maher intervi ewed
Appel I ant, he observed that Smthers used a "trenendous anount"”
of psychol ogi cal denial (XV, T1866-8). There was a "consi stent
vagueness" to Appellant's responses to questions which suggested
that he was "out of touch with reality to sone extent"”, although
not "conpletely psychotic" (XV, T1872-4).

Dr. Maher next exam ned the MRl testing and the PET scan
(XV, T1877-9). \Wile the MR was "essentially normal", the PET
scan was "clearly and strikingly abnormal™ (XV, T1880). The
"absol ut el y unanbi guous mal function in M. Smthers brain"

suggested a di agnosis of tenporal |obe disease (XVv, T1881-3).
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Dr. Maher stated his opinion that Smthers had a dissociative
di sorder, a recognized nmental illness sonetinmes manifested as a
split personality (XV, T1885-6, 1892, 1926). This disorder is
related to tenporal |obe disorder which affects a person's
capacity to remain connected with the outside world (XV, T1887-
8) .

Dr. Maher found support for his diagnosis in Smthers
ability to be a good husband and father, yet conmt the hom cides
(XVv, T1888). Also, co-workers would be unlikely to notice the
synpt om of what Dr. Maher terned "zoning out” or being
tenporarily out of touch with reality (XVv, T1888-90).

In Dr. Maher's opinion, Appellant suffered froman extrene
mental or enotional disturbance at the tinme of the hom cides (XV,
T1892). He was substantially inpaired in his ability to conform
his conduct to the requirements of l[aw (XV, T1892). Appell ant
al so had a decreased ability to appreciate the crimnality of his
conduct (XV, T1893-4).

Dr. Maher explained that while his opinion overlapped with
Dr. Berland's in nost aspects, he had not found sufficient
information to make a di agnosis of psychosis (XV, T1895-6).
Smithers' history of head injuries supported a finding,
consistent with the PET scan, of significant brain injury (XV,
T1897-1902). Dr. Maher stated that the beatings inflicted by
Appel I ant' s nother were connected with the devel opnent of
di ssoci ative disorder (XV, T1902-6).

Regardi ng the hom cides thenselves, Dr. Maher said it was
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his opinion that Appellant had solicited prostitutes on several
occasions in the Hillsborough Avenue area for a period of weeks
or nonths before the killings (XV, T1914). Because he was not
confortable with leaving his truck parked in these notel

| ocati ons where anyone mght see it, he asked the girls to ride
with himto a nore hidden |ocation (XV, T1915). According to the
statenments Smthers made to the police and Dr. Maher, verba
argunents took place in the garage area before the killings (XV,
T1915, 1918-9). Afterwards, Appellant dragged the bodies to the
pond and threw theminto it (XV, T1916, 1919).

Dr. Maher concluded that Smithers was suffering from
di ssoci ati ve epi sodes where he was significantly out of touch
with reality during both hom cides (XV, T1916). Al though he was
able to recogni ze that his actions were wong (as shown by his
attenpt to hide the bodies), he did not understand the ful
significance of his conduct (XV, T1916-7). Rather than cold and
cal cul ated, the killings were inpul sive actions taken by a man in
the mdst of a dissociative episode who was overwhel ned ( XV,
T1917) .

Dr. Maher found it significant that both victins were
descri bed by other prostitutes as very aggressive and irritable,
typi cal behavior for crack cocaine users (XV, T1918-20). Such
behavi or contributed to the stress Appellant was feeling at the
time (XV, T1920-1). The fact that a second hom ci de under
simlar circunmstances took place was probably because Smthers

di sconnected fromthe first incident and deni ed the dangerous
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provocations inherent in his interactions with prostitutes (XV,
T1921-2). Dr. Mher said, "M. Smthers does not |learn well by
experience. He's likely to have felt and believed that it was a
horrible thing and it could never happen again." (XV, T1921).

On crossexam nation, Dr. Maher was asked whether Smthers
hi gh score on scale 4 of the MWI 2 indicated that he had
antisocial personality disorder (XV, T2022-3). The w tness
expl ained that a result on one scale would be insufficient to
make a diagnosis (XVI, T2044-6). |In particular, Smthers
positive long termrelationship with his wife and son woul d
preclude a diagnosis of antisocial personality disorder (XVl,
T2045-7). Wen asked whether it was possible that Sm thers was
havi ng an auditory hallucinati on when he clainmed to have heard
Cristy Cowan calling out fromthe pond despite Marion
Wi tehurst's assertion that she heard nothing, Dr. Mher agreed
t hat Appel l ant m ght have been hal |l ucinating (XVl, T2035-6).

Sharon Smthers Cole was the final penalty phase defense
witness. She testified that she first net Appellant when she was
twel ve years old and he was fifteen (XVl, T2051). He was the
only man that she dated, and they married when she was seventeen
(XVl, T2053). The marriage |asted twenty-three and one-hal f
years (XVl, T2051).

During that tinme, Appellant was never abusive; in fact, he
never raised his voice to her (XVl, T2053-4). Hi s nother was
extrenely religious and very strict (XVl, T2056). She whi pped

himregularly with a belt, even through his high school years
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(XVl, T2057-8). Appellant seened a little slow in sone respects,
particularly with respect to reading and speaking (XVl, T2059,
2080-1). He worried about not being able to neasure up to the
standards of her famly and always tried to make hinself | ook a
little better than he really was (XVI, T2064-5). When he | earned
t hat he and Sharon woul d not be able to have their own children,
t he coupl e adopted Jonathan and he tried to be the best father
possi bl e (XVlI, T2065-7, 2070-3). When Jonat han devel oped an
anbition to be a professional baseball player, Appellant spent a
ot of time practicing with him (Xvl, T2078-9).

Appellant's former wife further testified that about one
year before his arrest, Appellant was in a traffic accident (XVl,
T2074-5). He had headaches and was groggy for about two weeks
because of a head injury suffered in the weck (XVI, T2075).
Afterwards, his behavior changed sonewhat in that he woul d watch
TV late at night (Xvl, T2077). He would settle into a "dense
stare" where it was very difficult to get his attention (XVI,
T2077-8). After Appellant's arrest for these hom cides, Sharon
asked himduring a jail visit how a person with such a gentle

nature could have comm tted such brutal killings (XVlI, T2084).

Appel lant replied, "It was like |I was sitting back watching
sonmeone else do it. | couldn't stop himfromdoing it" (XVI,
T2084) .

As rebuttal wtnesses, the State presented a radiol ogist,
Dr. Edward | keman, and two psychiatrists, Drs. Donald Taylor and

Barbara Stein. Dr. Ikeman testified that the PET scan photos
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that he reviewed were insufficient for himto di agnose whet her
Appel lant's brain was functioning properly (XVlI, T2112-4).

Dr. Taylor stated that he interviewed Appellant for three
hours and revi ewed docunentary records pertaining to himand the
hom ci des (XVI, T2119). He formed an opinion that Appellant had
a learning disability which inpaired his ability to read (XVI
T2120, 2123). Appellant also had two characteristics of
antisocial personality disorder® (XvVl, T2122-4). \hile agreeing
t hat Appell ant had suffered head injuries, Dr. Taylor gave his
opinion that they didn't cause brain damage (XVI, T2124-7). He
said that Appellant was not psychotic and noted that Smthers was
not receiving antipsychotic nedication while he was in jail
awaiting trial (Xvl, T2127-30). Simlarly he disputed the
di agnosi s of dissociative disorder, saying that purposeful
behavior is not usually associated with it (XVl, T2131-2). He
concl uded that he di agnosed Sm thers as having "personality
di sorder not otherw se specified with antisocial and narcissistic
traits" (Xvl, T2132).

On crossexam nation, Dr. Taylor agreed that he found it
significant that the hom cide victinms had been using crack
cocaine (XVlI, T2148-9). He said that crack cocaine users would
be nore likely to engage in physically aggressive and threatening
behavi or (XVl, T2149). Dr. Taylor also said that M.

Wi tehurst's statenent in her deposition that she had heard no

°Dr. Taylor testified, "In order to receive that diagnosis
[antisocial personality disorder] you have to neet the criteria
for three of those characteristics" (XVl, T2122).
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screans fromthe pond raised the possibility that Sm thers had
audi tory hallucinations (XVl, T2150). Although Dr. Tayl or used
the MMWPI in civil cases "where they want a conpl ete eval uati on”
he did not adm nister an MWl test to Smthers (XVl, T2150-2).

Dr. Barbara Stein testified that she eval uated Appel |l ant and
concl uded that he had no psychiatric disorder (XVlI, T2174).
| nstead, he had antisocial personality traits "characterized by a
person being likely to be deceptive and to lie, to have [sic]
| ack renorse for others" (XVl, T2174). Dr. Stein stated that she
was aware that Appellant was whi pped frequently by his nother
(XVl, T2190-1). However, she doubted that Sm thers devel oped a
psychi atric disorder because "he wasn't in treatnment” (XVl,
T2191). Simlarly, people with dissociative disorder "usually do
cone to treatnment” (XVl, T2193). She also stated that she woul d
not use a PET scan to determne if there was brain injury because
peopl e can be born with differences in nmetabolismin their brains

(XVI, T2203).
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SUMVARY OF THE ARGUVMENT

Appel lant's notion to sever the two hom ci des which were
charged in the sane indictnment should have been granted. Wen
two offenses are conmtted weeks apart and with no causal
connecti on between the two, a defendant is entitled to severance
for separate trials. Even if sone collateral crime evidence
woul d have been admitted into the separate trials, the error in
denyi ng severance was not harm ess with respect to Appellant's
conviction for first degree nmurder in the death of Deni se Roach
The error is also prejudicial with respect to penalty phase
because the prior conviction of a capital felony aggravating
circunstance could not have been considered by the jury in the
first trial, had the two of fenses been tried separately.

Appel lant's notion to suppress his confession should have
been granted. Wen he inquired of the detectives regarding
representation by counsel during questioning, the detectives did
not provide the open and forthright answer required by Art. I,
sec. 9 of the Florida Constitution. Another detective admttedly
appeal ed to Appellant's religious convictions when urging himto
confess. Mranda warnings were only read to Appellant during the
first day of questioning, before he was in custody. The
detectives shoul d have readvi sed Appellant of his Mranda rights
once custodial interrogation began on the second day. Finally,
the police interrogation, conducted with assistance from
Appel lant's wife, produced involuntary confessions.

Appel I ant' s counsel waived the defendant's presence during a
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pretrial hearing where notions in limne were argued. Absent an
express witten waiver by the defendant, his presence is required
at all pretrial hearings. The error was prejudicial because
Appel I ant suffered an adverse ruling on one notion in |imne
whi ch affected what evidence the State could adduce at trial

In his sentencing order, the judge inproperly found that the
especi ally hei nous, atrocious or cruel aggravating circunstance
applied to the hom cide of Denise Roach. Wile there was
evi dence of extensive beating and manual strangul ation, there was
no evi dence that she was conscious during the attack. More than
specul ation is required to establish an aggravating factor.

The judge inproperly found the cold, cal culated and
prenedi t at ed aggravating circunstance applicable in the hom cide
of Cristy Cowan. There was no proof of a careful prearranged
plan to kill the victimwhen Appellant invited her into his
truck. The hom cide probably occurred during an angry
confrontation over noney, which negates the "cold" el enent of
this aggravating factor. The weapons used during the attack were
tools which were already present at the garage where the hom ci de
took place. Under prior precedents of this Court, the cold,
cal cul ated and preneditated aggravating circunstance shoul d not
be approved.

A state penalty phase witness testified that Appellant's
psychol ogi cal character included | ack of renmorse. This Court has
previously made it clear that |ack of renorse cannot be injected

by the State as evidence to be considered by the jury. The trial
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j udge shoul d have granted Appellant's notion for mstrial instead

of sinply adnoni shing the w tness.
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ARGUMENT

| SSUE |
THE TRI AL COURT ERRED BY DENYI NG
APPELLANT' S MOTI ON TO SEVER THE TWO
OFFENSES.

Smthers was charged with both capital hom cides in separate
counts of the grand jury's indictnment (I, R22-3). He noved the
court to sever the offenses for separate jury trials (I, R66-7).
The trial court denied Appellant's notion after considering
argunents and menoranda of |law (I, R81-5).

The Rules of Crimnal Procedure provide that separate
of fenses may be charged in the sanme indictnment "when the offenses

are based on the same act or transaction or on 2 or nore
connected acts or transactions". Fla. R Cim P. 3.150 (a).
Conversely, when "2 or nore offenses are inproperly charged in a
single indictnent or information, the defendant shall have a
right to a severance of the charges on tinely notion". Fla. R
Crim P. 3.152 (a)(1). Even when offenses are properly joined in
a single indictnment or information, the defendant is still
entitled to a pretrial severance "on a show ng that the severance
iS appropriate to pronote a fair determ nation of the defendant's
guilt or innocence of each offense”". Fla. R Cim P. 3.152
(a) (2)(A).

The standard of review applicable to severance of offenses

is abuse of discretion. Crossley v. State, 596 So. 2d 447, 450

(Fla. 1992). However, when the episodes are independent and not
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causal ly connected, the trial judge abuses his or her discretion

by denying a tinmely notion for severance. Garcia v. State, 568

So. 2d 896, 901 (Fla. 1990).

A) The Two Homicides Were Inproperly Charged in the

Sane | ndictnent Because They Were Not "Connected Acts or

Tr ansacti ons".

This Court, in Garcia v. State, 568 So. 2d 896 (Fla. 1990)

summari zed what it called "well-settled | aw' as foll ows:

t he "connected acts or transacti ons”

requi rement of rule 3.150 nmeans that the acts
joined for trial must be considered "in an
epi sodic sense[.] [T]he rules do not warrant
j oi nder or consolidation of crimnal charges
based on simlar but separate episodes,
separated in tinme, which are 'connected only
by simlar circunstances and the accused's
alleged guilt in both or all instances."”

Paul , 365 So. 2d at 1065-66. Courts may
consi der "the tenporal and geographi cal

associ ation, the nature of the crines, and

t he manner in which they were commtted."
Bundy, 455 So. 2d at 345. However, interests
in practicality, efficiency, expense,

conveni ence, and judicial econony, do not
outwei gh the defendant's right to a fair
determ nation of guilt or innocence.

Wllianms, 453 So. 2d at 825.

568 So. 2d at 899.
The paradigmfor nultiple separate hom ci des which were

properly tried in a single indictment is found in Bundy v. State,

455 So. 2d 330 (Fla. 1984), cert. den., 476 U S. 1109 (1986).
There, the defendant, Ted Bundy, attacked four wonen (killing
two) in the Chi Omega sorority house near Florida State

University. About an hour later, Bundy attacked a fifth woman in
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a duplex apartnent only several blocks away. This Court |ater
descri bed the Bundy circunstances as:

a classic exanple of an uninterrupted crine
spree in which no significant period of
respite separated the nultiple crinmes. As
such, the crinmes were connected and
constituted a single uninterrupted episode.

Ellis v. State, 622 So. 2d 991, 999 (Fla. 1993).

A very simlar scenario was presented in Rolling v. State,

695 So. 2d 278 (Fla. 1997), cert. den., 522 U S. 984 (1997).
This time, five college students were stabbed to death in three
separate incidents occurring within 72 hours and a radi us of two
mles. This Court approved the trial judge's finding that these
hom ci des were properly joined because the tenporal and

geogr aphi cal associ ati on between the of fenses, conbined with the
simlar nature of the crinmes and the manner in which they were
commtted, were sufficient to establish "a single prol onged

epi sode". 695 So. 2d at 295-6.

On the other hand, in State v. Conde, 743 So. 2d 78 (Fla. 3d
DCA 1999), the court found that six individual nurders by
strangul ati on whi ch occurred during a four-nonth period were
insufficiently connected to permit consolidation. Although al
of the bodies were discovered in the Tamam Trail area of Dade
County, the fact that two to three weeks separated each of the
killings was determ nati ve.

At bar, the facts are closest to those in Conde. Wile both
Roach and Cowan were killed simlarly on the sanme property and

their bodies were discovered in the sanme pond, the trial judge's
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order recogni zed that "as many as fifteen (15) days" separated
the two incidents (I, R82). The fact that both victins were
prostitutes who worked the sane area of Tanpa does not establish
the type of episodic |ink necessary to overcone the tenporal
separation

In particular, the facts at bar are clearly distinguishable

fromthose in Fotopoulos v. State, 608 So. 2d 784 (Fla. 1992),

cert. den., 508 U S. 924 (1993). There, a simlar gap separated
the first nurder fromthe later incident where a hired assail ant
attenpted to nurder the defendant's wife and was killed hinself.
This Court noted that Fotopoul os used the first nurder as

bl ackmai| to coerce his confederate to assist himwth the

pl anned nurder of his wife. The trial judge properly denied a

severance in Fotopoul os because, as later articulated in Elis v.

State, 622 So. 2d 991 (Fla. 1993):
it was clear that the two crines were |inked
in a causal sense: One was used to induce the
other. That causal link was sufficient to
permt joinder, since one crinme could not
properly be understood w thout the other.
622 So. 2d at 1000.
At bar, there is no such causal |ink between the nurders of
Roach and Cowan. At nost, they denonstrate a simlar pattern of
crimnal behavior. This is not enough to justify joinder as this

Court found in Ellis v. State, supra.

In Ellis, the facts showed that two bl ack mal es had been
found dead along U S. Highway 1 in Jacksonville. Another had

been attacked in the sane area, but escaped. About three days
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separated the two homi cides and a period of three nonths
separated the hom cides fromthe attenpted nurder. The
defendant, Ellis, was charged with participation in all three
i ncidents which were joined for trial over his objection.
This Court found:
each of Ellis' alleged crinmes was
freestandi ng and distinct. None was a
causative link in the comm ssion of the other
crinmes. It is true that Ellis' alleged
crinmes are simlar, but this alone is
insufficient to warrant joinder.
622 So. 2d at 1000.

Anot her case on point is Macklin v. State, 395 So. 2d 1219

(Fla. 3d DCA 1981). WMacklin tel ephoned to have a taxicab
di spatched to him Wen the hack driver arrived, Mcklin robbed
him Five days |ater, Mcklin again tel ephoned and had a taxi
di spatched to a location | ess than a bl ock away. Again, the
driver was robbed. Despite the strong simlarities between the
two of fenses, the Third District held that they were inproperly
charged in a single information.

Accordingly, this Court should follow Ellis and Macklin and
hol d that Appellant should have been tried separately for the two

homi ci des.

B) Harmless Error Analysis - Guilt or Innocence Phase.

This Court suggested in Crossley v. State, 596 So. 2d 447,

450 (Fla. 1992) that an error in joinder of offenses m ght be

harm ess if evidence of each crinme were adm ssible in the trial

of the other under section 90.404(2) of the Florida Evidence
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Code. Indeed, the trial judge at bar observed in his order that
"it is likely that even if severed, evidence of one hom cide
woul d be relevant and adm ssible in a separate trial of the other
hom ci de, pursuant to section 90.404(2), Florida Statutes, on the
i ssue(s) of notive, opportunity, intent, preparation, plan, or
know edge" (I, R82-3).

It would be a m stake, however, for this Court to junp to
the conclusion that the error in joinder of the trials for the
two homi cides was harm ess for this reason. In the first place,
the trial judge never specifically ruled that he woul d have
al  oned evidence of the other homicide into separate trials - he
merely said that it was "likely" that he would have. At al
tinmes, the judge recognized that the admssibility of collatera

crime or Wllianms Rule evidence was a distinct question with

different criteria than whether to grant a severance (SIl, T247,
262, 268). For instance, the probative value of collateral crine
evi dence must first be wei ghed under section 90.403 of the

evi dence code agai nst the danger of unfair prejudice, confusion
of issues, msleading the jury, or needl ess presentation of

cunmul ati ve evidence before it can be adnmtted. Steverson v.

State, 695 So. 2d 687 (Fla. 1997).

Secondly, collateral crinme evidence is subject to the
[imtation that such evidence cannot becone a "feature", rather
than an incident, of the case. Steverson, 695 So. 2d at 690-1.
When two crines are joined for trial, they are necessarily

"features"” of each case because the prosecution presents all of
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its evidence to the jury on both crines. The court in Roark v.
State, 620 So. 2d 237 (Fla. 1st DCA 1993) recognized this
di stinction and wrote:
The amount of testinony which may be
introduced as to the additional crime is thus
l[imted ... No such limtation occurs when
of fenses are joined for trial, where al
rel evant evidence as to each crine being
tried would be adm ssible. Additionally, if
collateral crine evidence is introduced, the
defense is entitled to have the judge read a
[imting instruction. No such instruction is
avai lable in consolidated trials.
620 So. 2d at 240. The Roark court went on to reverse the
convictions of sexual battery on one victimand | ewd and
| asci vious assault on the other victimbecause the "additional
corroborative evidence as to both victinms" could have affected
the jury's verdict.

At bar, it is nore likely that the jury's verdict was
affected with respect to the nurder of Denise Roach than that of
Cristy Cowan. A conpelling piece of the State's evidence in the
Cristy Cowan hom ci de was the conveni ence store video canera
i mage showi ng Appel |l ant and Cowan together shortly before the
hom ci de nust have occurred. No such verification of Appellant's
association with Roach exi st ed.

To be sure, the State presented DNA evi dence which purported
to link Appellant and Deni se Roach wth the crinme scene.

However, the DNA evidence was not particularly convincing because
no sanpl e of Roach's actual DNA was ever processed (VII, T803-5).
The State had to rely on specul ation that Roach's natural parents
coul d have produced a child with the DNA characteristics found in
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the stain on the bedroomrug (VII, T805-9, 838-9). Wth respect
to Appellant's DNA, the best that State expert Melissa Suddeth
could say is that Smthers "could not be excluded as a possible
donor" to that stain (VIlI, T836). On crossexam nation, Suddeth
had to concede that 71 out of every 100 Caucasi an individuals
coul d al so have been possible donors to the stain on the bedroom
rug (M 11, T858).

There is also Appellant's statenent to the police about
Roach's death. As presented by Detective Flair at trial
Smthers said that Deni se Roach appeared to be a trespasser on
the Whitehurst estate (11X, T1052-6). Wen Appell ant asked her to
| eave, she refused (I1X, T1056). A verbal argument turned into a
physi cal one (1X, T1056). When Roach threw a planter agai nst
Sm thers' truck, causing a "dinger", he becane enraged (IX,
T1056-7). He pushed Roach agai nst the garage wall and a piece of
wood fell on her head (IX, T1057-8).

Smthers | eft Roach bl eedi ng and unconsci ous on the garage
floor (1X, T1059, 1064). The next day, he returned and
di scovered that Roach was dead (11X, T1059, 1064). Appell ant
dragged her body to the pond and threw it in (I1X T1059).

On this evidence, a reasonable jury could well have found
Smithers guilty of a | esser offense than first degree nurder in
t he death of Denise Roach. |Indeed, a jury hearing only the
evi dence that would be admtted in a separate trial mght have
given nore credibility to Appellant's trial testinony.

| f we assume that the trial judge would have al |l owed sone
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Wllians Rule collateral crine evidence into a separate trial for

t he hom ci de of Deni se Roach, we woul d expect that the testinony
and evi dence regarding the discovery of both bodies in the pond
woul d be admtted. Evidence that both victins were prostitutes
who frequented the sane area of Tanpa would al so be adm tted.
Probably a certain anount of evidence about the simlar nature of
the injuries inflicted on both victins would be adm ssi bl e.
However, proper limtation of the collateral crinme evidence
shoul d exclude prejudicial itenms relating only to the Cowan
hom ci de such as the conveni ence store video i mages and
Appel l ant' s separate statenent to the police concerning Cowan's
mur der .

Under this outline, the State cannot neet its burden of

proof under State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). This

Court has long recognized that the danger of joining two of fenses
for trial is that "evidence adduced on one charge will ... be

m sused to di spel doubts on the other, and so effect a mnutual
contami nation of the jury's consideration of each distinct

charge". Paul v. State, 365 So. 2d 1063, 1066 (Fla. 1st DCA

1979) (J. Smth, dissenting), adopted as majority opinion, Pau

v. State, 385 So. 2d 1371 (Fla. 1980). Surely Appellant's jury
actual |y consi dered corroborative evidence on the Cristy Cowan
hom ci de when they found himguilty of first degree nurder in the
death of Deni se Roach. Second degree nurder or even acquittal
woul d have been a possible verdict if the jury's deliberations

concerned only the evidence which woul d have been adduced in a
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separate trial. Therefore, the error in joining the offenses is

not harnl ess under either DiGuilio or Sullivan v. Louisiana, 508

US. 275 (1993). A newtrial should be granted to Appellant on

t he Deni se Roach honi ci de.

C) Harmless Error Analysis - Penalty Phase.

Wil e spillover evidence fromeach of the hom cides
undoubtedly affected the penalty recommendati on for the other,
t he nost obvi ous denonstration that the error in joinder was not
harm ess is the jury's consideration and the court's finding of
t he aggravating factor "previously convicted of another capital
felony"® as to both homcides (A2-3). This is perfectly proper
when a defendant is convicted at the sanme trial of two first

degree nmurders. Pardo v. State, 563 So. 2d 77 (Fla. 1990);

Correll v. State, 523 So. 2d 562 (Fla. 1988). However, had

Sm thers been separately tried and convicted for the two
hom ci des, the section 5(b) aggravating circunstance woul d have
only applied in the second penalty trial.

The question then becones: if one of Smthers' death
sentences is tainted by erroneous consideration of the prior
conviction of a capital felony aggravating factor, which one is
it and what renedy should be granted? |If this Court grants
Appel lant a new trial as to the murder of Denise Roach as
requested in section B) supra, then it is clear that the section

(b) aggravating factor would no | onger be supported in the Cowan

6§921. 141(5) (b), Fla. Stat. (1995).
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murder either. As in Long v. State, 529 So. 2d 286 (Fla. 1988),

use of an inproperly admtted conviction for nurder in a penalty
trial is sufficient to taint the jury's penalty reconmendati on.

Accord, Johnson v. Mssissippi, 486 U S. 578 (1988). |If Smthers

is granted a new trial for the Denise Roach hom cide, he nust
al so receive a new penalty trial for the Cristy Cowan hom ci de.
If this Court declines to reverse Appellant's conviction for
t he murder of Denise Roach, there should still be a new penalty
trial in one of the cases because m sjoi nder of the offenses
caused an extra aggravating circunstance to be wei ghed by the
jury as to one victim This cannot be harm ess error for either
deat h sentence because striking the prior conviction of a capital
crime aggravating factor fromthe Deni se Roach hom ci de | eaves
only a single aggravating circunstance, HAC,’ to be wei ghed
agai nst significant mtigation. Subtracting the prior conviction
of a capital felony aggravating factor fromthe Cristy Cowan
homi ci de | eaves two aggravating circunstances, HAC and CCP,® to
be wei ghed against significant mtigation.
If a new penalty trial is held on only one of the hom cides,
whi ch should it be? It would be wong to allow the State to
el ect which should have a new penalty proceedi ng and whi ch woul d
have application of the section 5(b) aggravating circunstance

approved. Florida | aw has al ways condemmed undeserved w ndfalls

‘Appel | ant chal | enges the finding of this aggravator as well
in lssue Ill, infra.

8Appel | ant chal | enges the CCP finding in Issue |V, infra.
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whi ch all ow a defendant to benefit fromerror. See e.g., Evans

v. Singletary, 737 So. 2d 505 (Fla. 1999). Since the State

deci ded to charge the two separate homicides in the sane
i ndi ctmrent and opposed Appellant's notion to sever the offenses,
t hey shoul d not be the beneficiary when this Court hol ds that

j oi nder was inproper. The State is as equally bound by

procedural rules as the defense, Cannady v. State, 620 So. 2d 167
(Fla. 1993), and should Iikew se suffer the consequences when it
conmits error.

On the other hand, the State woul d probably object to
al l owi ng Appellant to choose which case receives the new penalty
trial. Logic should dictate the outcone.

When def endants have been convicted of two or nore offenses
at a single trial, this Court has described the nultiple
convi ctions as contenporaneous. O course, it is also evident
that the clerk generally reads the jury verdicts in nunerical
sequence - i.e. the verdict on the first count is read first.
Consequently, it could be said that in a two-count indictnent,
the first count is the first conviction and the second count is
t he subsequent one.

At bar, the clerk followed this general practice and
announced the verdict in count one before the verdict in count
two (XI, T1338). |If this makes count one the prior conviction,
it is the only prior conviction avail able as an aggravating
circunstance in the penalty proceedings. It cannot be applied to

t he penalty recommendati on on count one (Cristy Cowan), but only
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to the penalty recommendati on on count two (Deni se Roach).
Therefore, it is the penalty proceeding in the Cristy Cowan
hom ci de which was tainted under this reasoning. The section
5(b) aggravating circunstance is not available to the State for
this hom cide and the jury should not have considered it. |If
this Court does not vacate Appellant's conviction and sentence
for the nurder of Denise Roach, a new penalty trial before a new
jury must be ordered nonethel ess on count one, the Cristy Cowan

hom ci de.
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| SSUE 11
THE TRI AL COURT ERRED BY DENYI NG
APPELLANT' S MOTI ON TO SUPPRESS HI S
CONFESSI ON.
There were four major violations committed by | aw
enf orcenment when persuadi ng Appellant to give confessions to the
two homicides. First, an adequate answer was not given to
Appel lant's inquiry concerning representati on by counsel.
Second, Detective Metzgar used inproper inducenent by appealing
to Smthers' religious beliefs when urging himto confess. Next,
M randa warnings were read to Appellant only on the first night
when he was not in custody. Renewed warnings shoul d have been
read to him before custodial interrogation began on the second
day. Finally, conducting a police interrogation with the
assi stance of Appellant's wi fe induced confessions which were not
vol untary.
Revi ew of the voluntariness of a confession and the validity
of a waiver of Mranda rights requires an exam nation of the
totality of the circunstances surroundi ng the confession.

Traylor v. State, 596 So. 2d 957, 964 (Fla. 1992); Ramirez v.

State, 739 So. 2d 568 (Fla. 1999), cert. den., = US _ , 120 S
Ct. 970, 145 L. Ed. 2d 841 (2000). A trial judge's ruling on a
notion to suppress confession presents m xed questions of fact

and law for the reviewing court. Ramirez; Rosenquist v. State,

769 So. 2d 1051 (Fla. 2d DCA 2000). Wile the trial court's
factual findings are entitled to deference, the appellate court
reviews application of the lawto the facts by a de novo
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st andar d. Rosenqui st, 769 So. 2d at 1052; H nes v. State, 737

So. 2d 1182 (Fla. 1st DCA 1999).

A) Appellant's Inquiry About a Lawer.

In his order denying Appellant's notion to suppress his
confession, the trial judge recited the facts surrounding the
pol i ce questioning of Appellant in the early norning hours of My
29, 1996 (I, R69-73). The judge found:

During this tinme, the Defendant asked "do you

think I need a |lawer?" Det. Flair-Martinez

responded "do you think you need one?" The

Def endant responded "no, | don't think so.”
(I, R70). This exchange is basically in accord with the
testinmony of Detectives Flair and Bl ake. Detective Flair
testified that Appellant's question "Do |I need a | awer?" cane
when she started to read him M randa warnings (SI, T46-7, 71).

In Alneida v. State, 737 So. 2d 520 (Fla. 1999), cert. den.,

120 S. . 1221 (2000), this Court reversed the defendant's
convi cti on because the detective who took his confession failed
to answer an inquiry "what good is an attorney going to do" in a
straightforward manner. The Al neida court wrote:

Article I, section 9, Florida Constitution,

requires that whenever a suspect's rights are
clearly raised in the interrogation room --

whet her by police or the suspect -- officers
nmust pursue the matter in an open and
forthright manner. In such a situation,
ganesmanshi p of any sort by the officers is
f or bi dden.

737 So. 2d at 526.

At bar, Detective Flair certainly engaged in ganesmanship
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when she answered Appellant's questi on about needing a | awyer
with a clever question of her own. Smthers was clearly seeking
i nformati on about his right to counsel in order to nake an
i nformed deci si on about whether he should waive it. Detective
Flair's lack of effort to provide a sinple explanation to
Appel l ant's question "places in doubt the knowi ng and intelligent
nature of any waiver". Al neida, 737 So. 2d at 525.

Because the trial judge entered his order denying Smthers
nmotion on July 22, 1998, (I, R73), he did not have the benefit of
this Court's decision in Alneida. Nor could he have anti ci pated

its extension by the Fourth District in Gatzmayer v. State, 754

So. 2d 71 (Fla. 4th DCA 2000) to a situation where the defendant
asked the police officers whether they "thought he should have an
attorney". The police answered this question, alnost identical
to the one at bar, by telling the defendant that it was a
deci sion he would have to nmake for hinself. The Fourth District
hel d that the ensuing confession should have been suppressed on
authority of Alneida. A question of great public inportance was
certified and this Court granted review (Case No. SCO00-602,
review granted July 18, 2000).

At bar, Detective Flair should at |east have told Appell ant
t hat havi ng counsel was a decision he had the right to make for
hi msel f. A suspect would likely interpret Detective Flair's
guestion, "Do you think that you need an attorney?" as
insinuating that if the suspect thought he needed counsel he nust

be guilty. She did not explain that questioning would cease and
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an attorney provided for himif Smthers chose to invoke his
right to counsel. Although the trial judge did not apparently
credit Sharon Smithers' testinony that Detective Flair said
somet hi ng about not wanting to nmake an attorney upset by calling
in the early norning hours (SI, T106-7)° it is abundantly clear
t hat Appellant was inproperly discouraged from maki ng an infornmed
deci sion concerning his right to counsel.

Accordingly, even if this Court disapproves the Fourth

District's decision in datzmayer, the police conduct at bar was

nore egregious and clearly in violation of the principles set

forth in Alneida and Trayl or.

B) Appeal to Religious Convictions as an |Inducenent to

Conf ess.

Detective Metzgar testified that he had been infornmed that
Smithers attended church in Plant Gty (SI, T86). Wien the
pol ygraph exam nati on showed deception, Detective Metzgar told
Smthers that he had not been telling the truth and suggested
that "if he was a Christian ... he mght want to tell the truth
about it, that that is probably the right thing to do" (SI, T87).
Soon afterwards, Smithers admtted an encounter with the hom cide
victimCristy Cowan (SI, T88-9). Detective Metzgar then turned

the interrogation over to Detectives Flair and Bl ake (SI, T89-

Det ective Flair denied discussing the need for an attorney
wi th Sharon Smthers (SI, T68).

'n fact, Smithers was a deacon at this church (X, T1106).
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90).
This Court has characterized the so-called "Christian burial
technique" as a "blatantly coercive and deceptive ploy" when used

in police interrogation. Roman v. State, 475 So. 2d 1228 (Fl a.

1985), cert. den., 475 U. S. 1090 (1986). Accord, Hudson v.

State, 538 So. 2d 829 (Fla. 1989). At bar, the bodies had
al ready been | ocated, so the ploy was nodified. Nonetheless, it
i ncluded a bl atant appeal to Smithers' religious nature and
| ecture by Detective Metzgar that a good Christian would confess.
When presented with a simlar police interrogati on which

used religion to induce a confession, the court in Carley v.
State, 739 So. 2d 1046 (M ss. App. 1999) wote:

Exhortations to tell the truth and adhere to

religious teachings are the equival ent of

i nducenents which render a statenent

i nadm ssi bl e.
739 So. 2d at 1050. Noting that the defendant (like Smthers)
had previously maintained his innocence, the Carley court held
that the police overreaching procured an involuntary confession.

This Court should further observe that Detective Metzgar

apparently considered his psychol ogi cal deceptions to be sinply
tricks of the trade. For instance, he prefaced his explanation
of the interaction wwth Smithers wth the disclosure, "I have a
speech that | use on nost fol ks" (SI, T87). He targeted
Smthers' religious beliefs as a vulnerability which could be

exploited to induce a confession. |If Detective Metzgar's conduct

is not to be rewarded, Smthers' confession nmust be suppressed.
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C) Need for Renewed M randa Warnings.

The only time that Smithers was read Mranda warni ngs was
i mredi ately follow ng his question about whether he needed a
| awyer. This was on the first night of questioning at a tine
when he was not yet in custody. Wen Appellant returned the
foll owing day for the polygraph, Detective Metzgar gave hima
witten Mranda rights formwhich Smthers was instructed to read
and sign before the exam nation began (SI, T83-4). Smthers
hinmsel f testified that he signed the formw thout fully reading
or understanding it (SIl, T156; El, 4).

A defendant is entitled to Mranda warnings before he is

taken into police custody for interrogation. Traylor v. State,

596 So. 2d 957, 966 (Fla. 1992) (relying on Art. 1, sec. 9, Fla.
Const.). \Whether a suspect is police custody is determ ned by
whet her a reasonabl e person in the suspect's situation "would

believe that his or her freedomof action was curtailed to a

degree associated with actual arrest”. Ramrez v. State, 739 So.
2d 568, 573 (Fla. 1999), cert. den, 120 S. C. 970 (2000).

At bar, the earliest point where Smthers could be said to
have been in custody was once he admtted to Detective Metzgar
that he had contact with the victimCristy Cowan. Detective
Met zgar certainly considered this adm ssion to be a critical
poi nt because he inmmediately informed Detectives Flair and Bl ake.
The question is whether Detectives Flair and Bl ake shoul d have
readvi sed Appellant of his Mranda rights prior to further

i nterrogation.
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In Wrick v. Fields, 459 U S. 42 (1982), the Court rejected

the lower court's creation of a per se rule that new M randa
war ni ngs were required before a suspect could be questioned about
the results of a pol ygraph exam nation. On the other hand, the
totality of the circunstances may require renewed warnings after

a failed polygraph exam nation. See, Henry v. Dees, 658 F. 2d

406 (5th Gr. 1981); United States v. Gllyard, 726 F. 2d 1426

(9th Cr. 1984).

At bar, the circunstances are nost like those in Gllyard.
In the first place, the police suggested that Smthers take the
pol ygraph and he nerely consented. This is |like Gllyard, but
unli ke Fields, where the defendant requested it. Secondly,
Smthers (like Gllyard) was not represented by counsel while
Fields was. Finally, the post-exam nation interrogation of
Smthers was not just a continuation by the sane detective who

had adm ni stered the polygraph as in Wrick v. Fields. Rather,

as in Gllyard, two new detectives conducted the interrogation
after Detective Metzgar infornmed them about Appellant's
adm ssi on.

At the tinme that Smithers was interrogated by Detectives
Flair and Bl ake follow ng the failed pol ygraph exam nati on, he
had not had Mranda rights read to himin nearly twelve hours.

He had only slept for about two hours between sessions (S, T82).
Even if his earlier waiver of rights was not vitiated by
Detective Flair's response to his question about needing a

| awyer, renewed warni ngs should have been given once the
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i nterrogati on becane custodial in nature. The witten waiver of
rights which Smthers gave before the pol ygraph exam nati on was
insufficient. The nost that Detective Metzgar could say was that
Appel | ant appeared to read both forns (consent to pol ygraph and
wai ver of rights) and that he signed them (SI, T83-4). |ndeed,
the trial judge found in his order that the detective "did not
read either formto him[Smthers]"” (I, R71). Under the
circunstances, the trial court should have ruled that Smthers
had not voluntarily waived his Mranda rights; or that any prior
voluntary wai ver did not extend to the custodial interrogation
conducted by Detectives Flair and Bl ake where Sm thers confessed

to the two hom ci des.

D) Sharon Smithers' Presence During the Interrogation.

The trial court's order considered the role played by
Appel lant's wife during the custodial interrogation, but found
the circunstances at bar sufficiently simlar to those in Lowe v.
State, 650 So. 2d 969 (Fla. 1994) to nake Appellant's confession
adm ssi ble. However, the judge's order sets forth a crucial
di stinction between the testinony of Sharon Smthers and that of

t he detectives wi thout making a clear finding of which was

credi bl e:
Ms. Smthers also testified that she urged
the Defendant to be truthful, and that the
detectives told her what to ask him The
detectives deny that they used her to
interrogate him

(1, R72).

63



Certainly if the detectives "told" Sharon Smthers to
participate actively in the interrogation by "[telling] her what
to ask [her husband]"”, she could be considered a police agent
usi ng psychol ogi cal pressures to induce Appellant's confession.
She testified on the prosecutor’'s crossexam nati on:

Q Now, once you go into the roomit was
your testinmony that they' re asking you to ask
hi m t he questions, correct?

A.  They ask himsone questions and he woul d
hush up, and they would say, "Talk to him and
see if you can get himto answer." And |
woul d ask hi mwhat they asked, yes.

Q Now, let nme get this straight. They were
aski ng questions , and he woul dn't say
anything else, and they would turn to you and
say, "Please talk to hin?

A Yes.
Q "Get himto tell the truth or get himto
answer " ?
A Yes.

Q And then you would convince himto
answer, correct?

A Yes.

Q Now, they were not asking you to direct

t he exam nation then, they were not directing
the questions to you like, "Ms. Smthers,
ask himdid he have coffee this norning"?

A.  Yes, they were, in a way.

Q And who was the one that was doing this?

A. Both Dorothy Flair and [Blake] was in
t here.

(SI, T127-8).
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A.  She would ask -- like |I said, ask hima
guestion, then ask nme, "Can you get himto
answer the question?" And | would say -- you
know, whatever the question was | would say
to him "Sam come on tell the truth, be
honest, let's get this over with, Baby." And
then he would start and he woul d answer the
question sonetinmes, sonetinmes he woul d shrug
hi s shoul ders.

Q And this is howthe entire interrogation
pr oceeded?

A Wile | was in there, yes.

Q By themasking you to intercede on their
behal f to answer the questions?

A.  Sone of the questions he would go ahead
and answer for them and sone of themthey
woul d use nme to get to him

(S, T129-30).

The testinony of the detectives was quite different on how
the interrogation was conducted. Detective Flair admtted only
that she m ght have said, "Listen to your wife, you need to tel
the truth" (SI, T76). The detective denied ever directing Sharon
Smthers to say anything to her husband during the interrogation
(S, T75, 77).

Because the trial judge's findings of fact do not resolve
the i ssue of whether the police directed Sharon Smthers
participation in the interrogation, we cannot be certain whether

the right rule of law was applied to the facts. The case which

the trial judge relied upon, Lowe v. State, 650 So. 2d 969 (Fl a.

1994), is distinguishable because the police allowed the
suspect's girlfriend to speak with himalone in the interrogation

room The police did not ask Lowe's girlfriend to assist them
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nor did they interrogate Lowe in her presence. Simlarly, the

United States Supreme Court decision in Arizona v. Muro, 481

U S. 520 (1987) rests upon the conclusion that there was no
police interrogation (or its functional equivalent) when the
suspect's wife was allowed to speak with himin the presence of
an officer.

At bar, it is evident that police interrogation continued
with Ms. Smithers in the interrogation room Al wtnesses
testified that she played a role in urging her husband to
confess. The issue in dispute is whether the police directed or
encouraged Sharon Smithers to help them pry answers from her
husband. On this issue, the trial judge made no finding as to
whet her Detective Flair or Sharon Smthers was nore credible.

This Court should now establish a bright-line rule under
Art. 1, sec. 9 of the Florida Constitution that the police may
not interrogate a suspect when a close famly nmenber is present
and assisting their efforts. A confession under such
ci rcunst ances cannot be considered voluntary. Alternatively,
this Court should hold that a review of the totality of the
ci rcunst ances at bar shows that Appellant's confession to the two

hom ci des shoul d have been suppressed by the trial judge.

66



ISSUE 111
FUNDAMENTAL ERROR OCCURRED WHEN
DEFENSE COUNSEL WAl VED APPELLANT' S
PRESENCE FOR A PRETRI AL HEARI NG
VHERE A DEFENSE MOTION I N LI M NE
WAS HEARD AND DENI ED.
At the pretrial hearing held Decenber 7, 1998, the follow ng
transpired
THE COURT: Al right. Is Smithers here?
MR. HERNANDEZ: Yes, judge.

THE COURT: You waive his presence or would
you |i ke him out?

VMR. HERNANDEZ: | would Iike himout.

THE COURT: W need M. Egger's client out
and we need M. Smithers out.

MR. HERNANDEZ: If it's going to be a big

deal 1 waive his presence.

Judge, to expedite matters, this is something

| don't have a problemwaving [sic] M.

Sm thers' presence on.

THE COURT: Go ahead.
(S, T346). Defense counsel then argued his "Mdtion in Limne"
(I, R110-1) and his "Second Mdttion in Limne" (I, R112-3).
Al t hough the judge reserved ruling on the "Second Mdtion in
Limne" (SII1, T347), he denied the "Mdtion in Limne" which
sought to bar evidence that Appellant consorted with prostitutes
(S, T347-50).

Fla. R Cim P. 3.180(a) provides in pertinent part:

(a) Presence of Defendant. 1In al
prosecutions for crine the defendant shall be
present :

* * * * *
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(3) at any pretrial conference, unless
wai ved by the defendant in witing;

This Rule was construed by this Court in Poneranz v. State, 703

So. 2d 465 (Fla. 1997) to require the defendant's presence unl ess
an express witten waiver by the defendant was filed. Allow ng
an oral waiver of the defendant's presence by defense counsel is

error. 703 So. 2d at 471. Accord, Kearse v. State, 770 So. 2d

1119 (Fla. 2000).

At bar, Appellant's absence fromthe Decenber 7, 1998
pretrial hearing was not harm ess error. Unlike the situations
in Poneranz and Kearse, Sm thers never had a neani ngful
opportunity to be heard through counsel on his "Mtion in Limne"
because it was heard and decided by the judge in his absence.™
Fundanmental fairness requires that a defendant be allowed to
partici pate when the court nakes a ruling which determ nes what
evidence will be adm ssible before the jury. The case at bar

nmust be distinguished fromGarcia v. State, 492 So. 2d 360 (Fl a.

1986) because Smithers actually suffered an adverse ruling by the
court in his absence.
Accordi ngly, Appellant should now receive new trials on both

homi ci des.

“Because the court reserved ruling on his "Second Mdtion in
Limne", the error with respect to this notion did not prejudice
Appel | ant because he was present when the court later ruled.

See, Poneranz; Kearse.
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| SSUE |V

THE SENTENCI NG JUDGE ERRED BY

FI NDI NG THAT THE ESPECI ALLY

HElI NOUS, ATROCI QUS OR CRUEL

AGGRAVATI NG Cl RCUMSTANCE APPLI ED TO

THE HOM Cl DE OF DENI SE ROACH.

In his sentencing order, the judge found that the especially

hei nous, atrocious or cruel aggravating circunstance
[ 8921. 141(5)(h), Fla. Stat. (1995)] applied to both hom cides
(I', R247-50, see Appendix). Appellant does not contest applying
this factor to the homcide of Cristy Cowan; however, it was

i mproperly found with respect to the hom cide of Denise Roach. A

trial court's finding of the HAC aggravator is reviewed under the

substanti al conpetent evidence standard. Mansfield v. State, 758
So. 2d 636 (Fla. 2000).

The judge began his discussion of HAC with the observation
that this Court has consistently held that a prima facie case for
this aggravating factor is established when a conscious victimis

strangled. One v. State, 677 So. 2d 258 (Fla. 1996); Bl ackwood

v. State, 25 Fla. L. Wekly S1148 (Fla. Decenber 21, 2000). Dr.
Hair, the medical exam ner, found that Deni se Roach's hyoid bone
was fractured (VII, T739-40). She further testified that nanual
strangul ation is al nost always the cause of a hyoid bone fracture
(M1, T742-3). However, there was no evidence from whi ch anyone
could tell whether Deni se Roach was consci ous when she was
strangl ed.

This is inportant because this Court recognized in DeAngel o
v. State, 616 So. 2d 440 (Fla. 1993) that conflicting evidence on
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whet her the victimwas conscious during the strangulation thwarts
proof of HAC as an aggravating circunstance. Simlarly, in

Rhodes v. State, 547 So. 2d 1201 (Fla. 1989), evidence that the

victimmay have been drunk or sem conscious at the tinme she was
killed by strangulation led this Court to declare that HAC had
not been proven beyond a reasonabl e doubt. Rhodes is
particularly relevant at bar because there was testinony that
Deni se Roach had a drug problemw th crack cocaine (VI1I, T922,
947). She may well| have been high on crack cocaine at the tine
she was killed. In short, manual strangul ati on cannot be used to
support the HAC aggravating factor under the circunstances at bar
because Deni se Roach may wel | have been unconsci ous or
sem consci ous when strangul ati on occurred.
Turning to the bal ance of the judge's finding re. HAC, his

order reads:

Deni se Roach was killed several days before

her deconposed body was found on May 28,

1996, and that the cause of her death was

blunt trauma to her face, back of her head,

and top of her head, including sixteen (16)

puncture wounds to her skull, and manual

strangul ati on. Medi cal Exam ner Hair opined

that the trauma was consistent with her being

punched in the face by a fist, and with

forceful contact of her head with a hard

wal |, and that the puncture wounds were

consistent with a screw driver having

penetrated her skull and brain.
(I'l, R248, see Appendi x).

This Court has approved findings of HAC in cases where the

victimwas beaten to death. See e.g., Witton v. State, 649 So.

2d 861 (Fla. 1994); Guzman v. State, 721 So. 2d 1155 (Fla. 1998).
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On the ot her hand, where there was evidence that the victimmy
have been rendered unconscious by the initial blow and was
t heref ore unaware of inpending death, the HAC aggravating

ci rcunst ance has been di sapproved. Zakrzewski v. State, 717 So.

2d 488 (Fla. 1998). HAC has al so been found inapplicable when
"the attack took place in a very short period of tinme ('could
have been less than a m nute, nmaybe even half a mnute'), the
def endant [sic] was unconscious at the end of this period, and

never regai ned consciousness”". Elamv. State, 636 So. 2d 1312,

1314 (Fla. 1994).

One of the factors which distinguishes beating deaths to
whi ch the HAC aggravating circunstance is applicable fromthose
where it is not is whether the victimunderwent prolonged

suffering or anticipation of death. Conpare, Elam supra. with

Lawrence v. State, 698 So. 2d 1219 (Fla. 1997) (victi mwas heard

pl eading for his life and was alive when a nop handl e was shoved
down his throat). Another significant detail which may
di stinguish the cases is presence or absence of defensive wounds.

See, Beasley v. State, 25 Fla. L. Wekly S915 (Fl a. Cctober 26,

2000); Mahn v. State, 714 So. 2d 391 (Fla. 1998) ("Although

initially asleep when attacked, Anthony's defensive wounds
denonstrate he awoke during the attack and attenpted to fend off
further stabbings.").

At bar, Appellant's statenent to the police described an
altercation where Roach hit his arm and he responded by punching

her in the face (1 X, T1056). She threw a planter against the
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fender of Smthers' truck which enraged himto the point that he
shoved her against the wall (1X, T1057-8). The nedi cal exam ner
confirmed that Roach suffered a skull fracture which could have
been caused by having the back of her head smashed against a hard
wal | (VIl, T734-5). According to Appellant, Roach was
unconscious after she hit the wall and a piece of lunber fell on
her face (I1X, T1057-8).

This scenario describes a short violent quarrel rather than
t he prol onged suffering and awareness of death associated with
hom ci des which qualify for the HAC aggravating circunstance.
Also inportant is the fact that the nmedical exam ner did not find
that any of Roach's wounds were defensive in nature.

M ssing from Appellant's account of the homcide is an
expl anation for the sixteen puncture wounds in Roach's head which
t he nedi cal exam ner said were probably caused by sone type of
tool (VII, T736-8). However, it is not only possible, but l|ikely
t hat these wounds were inflicted after Roach becanme unconsci ous.
Acts which occur after the victimbecones unconscious or dies
cannot be considered in support of the HAC aggravating factor.

Jackson v. State, 451 So. 2d 458 (Fla. 1984); Jones v. State, 569

So. 2d 1234 (Fla. 1990).
In Brown v. State, 644 So. 2d 52 (Fla. 1994) the victins

body was badly deconposed and the only evidence whi ch supported
t he HAC aggravator was three stab wounds, none of which would
have been imedi ately fatal. The Brown court wote:

Thi s evidence standing alone is insufficient
to show beyond a reasonabl e doubt that this
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was a "conscienceless or pitiless crine which
IS unnecessarily torturous to the victint.

At bar, Roach's deconposed body may al so have prevented the

nmedi cal exam ner from determ ni ng whet her Roach was alive or
consci ous when the massive beating and strangul ati on occurr ed.
This is what distinguishes the case at bar from others where HAC

was proved such as Taylor v. State, 630 So. 2d 1038 (Fla. 1993),

cert. den., 513 U. S. 832 (1994).
More than speculation is needed to prove aggravating

circunstances. Knight v. State, 746 So. 2d 423, 435 (Fla. 1998).

Nei ther may the trial court draw "'l ogical inferences' to support
a finding of a particular aggravating circunstance when the State

has not net its burden". Robertson v. State, 611 So. 2d 1228,

1232 (Fla. 1993), citing Clark v. State, 443 So. 2d 973, 976

(Fla. 1983), cert. den., 467 U S. 1210 (1984). The sentencing
judge at bar relied upon an unwarranted assunption that Roach was
alive and consci ous when these injuries were inflicted upon her.
I f so, her death was truly torturous. However, absent any proof
by the State that she remai ned conscious after having her head
banged against the wall, there is insufficient evidence to
establish the HAC aggravating circunstance.

Stri king one aggravating factor |eaves the sentence of death
supported by a single aggravator to be wei ghed agai nst
substantial mtigation. Accordingly, the error in finding HAC
cannot be held harmless. |If this Court does not grant the new
trial Appellant requested in Issue | and Il as to the hom cide of
Deni se Roach, the case nust at |east be remanded to the trial
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court for the judge to reweigh the proven aggravating and

mtigating circunstances.
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| SSUE V
THE SENTENCI NG JUDGE ERRED BY
FI NDI NG THAT THE COLD, CALCULATED
AND PREMEDI TATED AGGRAVATI NG
Cl RCUMSTANCE APPLI ED TO THE
HOM Cl DE OF CRI STY COMAN
In his witten sentencing order, the judge recited the four
specific elenments of the cold, calculated and preneditated

aggravating circunstance as set forth by this Court in Jackson v.

State, 704 So. 2d 500 (Fla. 1997) (I, R251-2, see AppendiXx).
These are:

1. The killing was the product of cool and calmreflection
and not an act pronpted by enotional frenzy, panic, or a fit of
rage (cold).

2. The defendant had a careful plan or prearranged design
to commt nurder before the fatal incident (cal cul ated).

3. The defendant exhibited hei ghtened preneditation
(preneditated).

4. The defendant had no pretense of noral or |egal
justification.

Jackson v. State, 704 So. 2d 500, 504 (Fla. 1997); Walls v.

State, 641 So. 2d 381 (Fla. 1994), cert. den., 513 U S. 1130
(1995); Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994). Al of

t hese el enments nust be proved beyond a reasonabl e doubt to
establish the CCP aggravating circunstance.

This Court reviews the record "to determ ne whether the
trial court applied the right rule of |aw for each aggravating
ci rcunstance and, if so, whether conpetent substantial evidence
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supports its finding". WIllacy v. State, 696 So. 2d 693, 695

(Fla. 1997). \Wen proof of an aggravating circunstance is solely
circunstantial, "the circunstantial evidence nust be inconsistent
wi th any reasonabl e hypot hesis which m ght negate the aggravating

factor". GCeralds v. State, 601 So. 2d 1157, 1163 (Fla. 1992).

At bar, Appellant's statenent to the police explained his
presence with Cristy Cowan at the conveni ence store as arising
fromhis offer to hel p her when her car becane disabled along the
hi ghway (I X, T1040-1). Appellant said that she denanded $50 and
threatened to accuse himof rape if he didn't give her the noney
(I'X, T1041-2). He told her toride in his truck to the
Wi t ehur st property, where he woul d get the noney (IX, T1042).
When they arrived, Appellant showed Cowan that he had only $22 or
$23 in his wallet (IX, T1042-3). After much argunent, Cowan
threw the drink fromthe conveni ence store at Appellant (IX
T1044). They were standing in the garage when Sm thers saw an
axe nearby (IX, T1045). He picked it up and hit her twice in the
head (11X, T1045-6). Then he dragged her body by the feet down to
the pond and threw her in (11X, T1046). He was rinsing the bl ood
of f the axe when Marion Whitehurst drove up (IX, T1046).

This synopsis of events negates the cold, cal culated and
prenmedi t at ed aggravating circunstance. First, the hom cide was
not cold because it took place during an angry confrontation
about noney. Secondly, it was not cal cul ated because there was
no careful, prearranged plan to kill Cowan before the incident

began. Finally, although there was sufficient evidence for the
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jury to find sinple preneditation, the CCP factor requires
"hei ght ened preneditation”.

The State's penalty phase testinony from Detective |verson
established at nost that Appellant drove directly fromhis
wor kpl ace to the Hill sborough Avenue | ocation where prostitutes
were to be found, picked up Cristy Cowan and drove directly to
t he conveni ence store on Forbes Road near Interstate 4. Since
the tine displayed on the conveni ence store videotape was 18:19
and Marion Wi tehurst encountered Smthers on her property around
7:00 p.m, the events leading up to the hom cide and the hom ci de
itself transpired in a fairly short period of tinme. This
suggests that Appellant planned to pick up a prostitute and take
her to the Wiitehurst property fromthe tine that he left work on
May 28, 1996. However, it falls short of proof that Appellant
had pl anned the hom cide before it occurred.

The facts at bar are simlar to those in Gore v. State, 599

So. 2d 978 (Fla.), cert. den., 506 U. S. 1003 (1992). There, the
def endant persuaded a worman to drive himto a party, and then
hone. At some point, he forced her to acconpany himto an

i sol ated | ocation where she was killed under unknown
circunstances. This Court rejected applying the CCP aggravating
ci rcunst ance because the nurder m ght have been the result of a
"sexual assault that got out of hand, or that Roark attenpted to
escape from Gore, perhaps during a sexual assault, and he

spont aneously caught and killed her". 599 So. 2d at 987.

At bar, it is possible that Cristy Cowan woul d not have been
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killed had she agreed to accept what noney Appellant had in his
wal | et, instead of starting a |oud confrontation. The secluded
| ocation in itself is insufficient proof that Smthers had a
calculated intent to kill her.

Al so significant is the fact that the nurder weapon (axe)
was present at the scene of the argunent. This Court has
previously pointed to use of a weapon already at the hom cide
scene as evidence that the nurder was not cold, calculated and

preneditated. See, Mahn v. State, 714 So. 2d 391, 398 (Fla.

1998) (attacks carried out in haphazard manner with "hastily

obt ai ned weapons of opportunity"); Geralds v. State, 674 So. 2d

96, 104 (Fla. 1996) (nurder weapon was knife fromthe kitchen
"rather than one brought to the scene").
The facts found by the sentencing judge with respect to the

CCP aggravating circunmstance were:

When Sanuel Smithers drove Cristy Cowan to

the property, he knew that he had killed

Deni se Roach; he knew that her body was still

on the property; he knew that he had only

$26.00 on his person to pay for sex; he

| ocked the gate behind himafter he drove

onto the property.
(I'l, R252, see Appendix). Plainly, the judge surm sed that
Appel lant's prior killing of Denise Roach on the property neant
that Smithers nust have intended the same fate for Cowan even
before the argunment over noney took place. This was error

because as this Court wote in Power v. State, 605 So. 2d 856,

864 (Fla. 1992), cert. den., 507 U S. 1037 (1993):

even if it were permssible for a judge to
rely on the circunstances of pervious crinmes
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to support the finding of an aggravating

factor, such evidence, standing al one, can
never establish, beyond a reasonabl e doubt,
that the nurder at issue was so aggravat ed.

Accord, Finney v. State, 660 So. 2d 674 (Fla. 1995).

In Randall v. State, 760 So. 2d 892 (Fla. 2000) the

def endant was accused of two counts of preneditated nurder in the
strangling deaths of two wonen on separate occasions. There was
evi dence that Randall received sexual gratification from choking
worren during intercourse and that other wonen he had choked
during sexual activity did not die. This Court held that
prenmeditati on was not proved in the death of either of the two
victinms and Randall's convictions were reduced to second degree
mur der .

At bar, the judge found sinple preneditation with respect to
the death of the first victim (Denise Roach) but inferred that
Smthers planned a repeat performance with Cristy Cowan. Had
this type of inference been applied in Randall, the defendant
woul d have had his conviction upheld for preneditated nurder in
the death of the second victim The | esson of Randall is that
simlar events may take place twice. The defendant does not
necessarily learn fromhis m stakes. He can repeat his pattern
of behavior wi thout necessarily intending the second incident to
have the sane result.

Even nore on point is Crunp v. State, 622 So. 2d 963 (Fl a.

1993). Collateral crime evidence admtted in the defendant's
trial showed that he engaged in a pattern of picking up
prostitutes, binding themand strangling them then discarding
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t heir nude bodi es near ceneteries. The trial judge noted in his
sentenci ng order that Crunp possessed a restraining device when
he invited the victiminto his truck. 622 So. 2d at 972, n. 4.
Yet this Court struck the finding of the CCP aggravating
ci rcunst ance because the State "did not prove beyond a reasonabl e
doubt that Crunp had a careful prearranged plan to kill the
victimbefore inviting her into his truck". 622 So. 2d at 972.
Simlarly, at bar there is no proof that Smthers planned to
kill Cristy Cowan before he invited her into his truck. W
sinmply do not know whether Smthers took other prostitutes to the
Whi t ehurst property and rel eased them unharnmed. W don't know
what woul d have happened had Cristy Cowan wal ked away w th what
nmoney Appellant had offered to give her. The prior death of
Deni se Roach on the Witehurst property during an altercation
with Appellant is insufficient to prove that Cristy Cowan's

killing was cold, cal cul ated and preneditated.
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| SSUE VI

THE TRI AL JUDGE ERRED BY FAI LI NG TO
DECLARE A M STRI AL DURI NG PENALTY
PHASE WHEN ONE OF THE STATE' S

W TNESSES | NTRODUCED LACK OF
REMORSE AS A CONSI DERATI ON.

State witness Barbara Stein, a forensic psychiatrist,

testified regarding her psychiatric diagnosis of Appellant:

Q And what psychiatric diagnosis did you
make on M. Smthers?

A. Well there really is not a psychiatric

di agnosi s because there is not a psychiatric

disorder. M. Smthers based on all the

evidence in the case that | reviewed has what

we call antisocial personality traits. Those

are personality traits that are characterized

by a person being |likely to be deceptive and

tolie, to have [sic] lack renorse for

ot hers, to be what we call --
(XVl, T2174). At this point, defense counsel objected and noved
for mstrial based upon interjecting Appellant's alleged | ack of
renorse as a factor for the jury's consideration (XVlI, T2174-5).
The trial judge renmoved the jury and adnoni shed the witness to
refrain fromthe subject of renorse (XVl, T2176-8). The judge
deni ed Appellant's notion for mstrial (XVlI, T2178).

In Jones v. State, 569 So. 2d 1234 (Fla. 1990), the State

called a penalty phase witness to testify that the defendant
showed no renorse. On appeal, this Court wote:

This Court has repeatedly stated that |ack of
renmorse has no place in the consideration of
aggravating circunmstances. Robinson v.
State, 520 So. 2d 1, 6 (Fla. 1988); Pope,
441 So. 2d at 1078; MCanpbell v. State, 421
So. 2d 1072, 1075 (Fla. 1982). W
enphatically held in Pope that |ack of
renorse shoul d have no place in the
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consi deration of aggravating factors. Pope,

441 So. 2d at 1078. W again urge the state

to refrain frominjecting an issue that this

Court has unequivocally determ ned to be

i nappl i cabl e, causing us to vacate sentences

in the past.
569 So. 2d at 1240. The Jones court ordered a new penalty trial
before a new jury for this and other errors conmtted in the
penal ty phase.

At bar, Appellant was simlarly prejudiced before the

penalty jury. Because the trial court did not declare a
mstrial, this Court should now vacate Smthers' death sentences

and order new penalty trials for both hom cides.
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CONCLUSI ON

Based upon the foregoing argunent, reasoning and
authorities, Sarmuel L. Smthers, Appellant, respectfully requests
this Court to grant himrelief as foll ows:

As to Issue | - Anewtrial as to guilt or innocence in the
hom ci de of Deni se Roach (Count 2) and a new penalty trial in the
hom ci de of Cristy Cowan (Count 1).

As to Issue Il - Suppression of Appellant's confession and
retrial on both offenses.

As to Issue Ill - Retrial on both offenses.

As to Issue IV - Vacation of the sentence of death inposed
for the hom cide of Denise Roach and rewei ghing of the proper
aggravating and mtigating circunstances by the trial judge.

As to Issue V - Vacation of the sentence of death inposed
for the hom cide of Cristy Cowan and rewei ghing of the proper
aggravating and mtigating circunstances by the trial judge.

As to Issue VI - Vacation of both death sentences and new

penalty trials before new juries on both offenses.
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