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PRELIMINARY STATEMENT

Petitioner, Kevin Rollinson, was the defendant in the

prosecution in the Criminal Division of the Circuit Court of the

Fifteenth Judicial Circuit, in and for Palm Beach County, Florida.

Before the Fourth District court of Appeals, Respondent was

Appellee, and Petitioner was Appellant. In the brief, the

respective parties will be identified as they appear before this

Court.

The following symbol will be used:

"R" Record on Appeal

"T" Transcript on Appeal.

CERTIFICATE OF TYPE AND SIZE

In accordance with the Florida Supreme Court Administrative

Order, issued on July 13, 1998, and modeled after Rule 28-2 (d),

Rules of the United States Court of Appeals for the Eleventh

Circuit, counsel for Respondent hereby certifies that the instant

brief has been prepared with 12 point Courier New type, a font that

has 10 characters per inch.
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STATEMENT OF THE CASE AND FACTS

Petitioner was charged by information with burglary of a

structure, grand theft, and battery on a law enforcement officer;

he was found guilty as charged on all counts after a jury trial (R

10-11,  109; T. 413). On Counts 1-2, Petitioner was sentenced to 34

months imprisonment; on Count 3, he was sentenced to 60 months

prison pursuant to Florida Statutes, Section 775.082 (8) (a) (1)

(1997) (R 122, 139, 151, 154; SR. 27-28).

Thereafter, Petitioner appealed his sentences to the Fourth

District Court of Appeal (DCA), contending that Section 775.082 (8)

(a) (1) violate the ex post facto, single subject, separation of

powers, substantive due process, procedural due process, and equal

protection provisions of the Florida Constitution. The Fourth DCA

rejected Petitioner's constitutional challenges in toto, Rollinson

v-State, Slip Opinion at pp. 1-6 (4th DCA, September 29, 1999).

Petitioner filed his Notice of Intent to Invoke this Court's

discretionary jurisdiction, under Florida Rule of Appellate

Procedure 9.030 (a) (2) (a) (l), on October 1, 1999.



SUMMARY OF THE ARGUMENT

This Court should exercise its discretionary jurisdiction

pursuant to Florida Rule of Appellate Procedure 9.030 (a) (2) (a)

(1) to review the Fourth DCA's decision in Rollinson v. State, DCA

No. 98-361 (Fla. 4th DCA, September 29, 1999),  since that decision

expressly upheld the constitutionality of Florida Statutes, Section

778.082 (8) (a) (1) (1997).
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ARGUMENT

THIS COURT SHOULD EXERCISE ITS DISCRETIONARY
JURISDICTION TO REVIEW THE FOURTH DCA'S
DECISION IN ROLLINSON V. STATE, DCA NO. 98-631
(FLA. 4th DCA, SEPTEMBER 29, 1999) SINCE THAT
DECISION EXPRESSLY UPHELD THE
CONSTITUTIONALITY OF FLORIDA STATUTES, SECTION
778.082 (8) (a) (1) (1997).

Under Florida Rule of Appellate Procedure 9.030 (a) (2) (a)

(l),this  Court has discretionary jurisdiction to review decisions

by District Courts of Appeal that "expressly declare valid a state

statute." In Petitioner's case, the Fourth DCA upheld Florida

Statutes, Section 775.082 (8) (a) (1)(1997),  the "Prison Releasee

Reoffender Act," despite Petitioner's contention that this statute

violated various provisions of the Florida Constitution concerning

laws with ex post facto impact, the single subject requirement,

separation of powers between the executive and judicial branches of

government, as well as substantive and procedural due process, and

equal protection.

Under such circumstances, where a statute is upheld despite

substantial constitutional challenge, this Court should exercise

its discretionary jurisdiction to review the DCA decision rejecting

such constitutional challenges, e-q.see Warren v. State, 572

So.Zd 1376, 1377 (Fla. 1991) reviewinq State v. Warren, 558 So.2d

88(Fla. 2d DCA 1990) (vagueness challenge to statute prohibiting

keeping a "house of ill fame . . . , for the purpose of

prostitution or lewdness;" Supreme Court reviewed statute upheld by

2d DCA, finding statute void for vagueness).
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As a consequence, Petitioner requests this Court exercise its

discretionary jurisdiction under Florida Rule of Appellate

Procedure 9.030 (a)(,?)  (a) (1) to review Rollinson v. State, DCA

No. 98-631(Fla. 4th DCA, September 29,1999).
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CONCLUSION

This Court should accept jurisdiction to review Rollinson v.

State, DCA No. 98-631 (Fla. 4th DCA, September 29, 1999).

Respectfully submitted,

RICHARD L. JORANDBY
Public Defender
15th Judicial Circuit of Florida
Criminal Justice Building
421 Third Street/Gth  Floor
West Palm Beach, Florida 33401
(561) 355-7600

Florida Bar No. 434590

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy hereof has been furnished to

Leslie Campbell, Assistant Attorney General, 1655 Palm Beach Lakes

Boulevard, Suite 300, West Palm Beach, Florida by courier this

day of October, 1999.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE :OF  FLORIDA
FOURTH DISTRICT

KEVIN ROLLINSON,

Appellant,

V.

STATE OF FLORIDA,
J

I

A p p e l l e e .

I
CASE NO. 98-063 1

Opinion filed September 29, 1999

Appeal from the Circuit Court for the Fifteenth
Judicial Circuit, Palm Beach County; Howard C.
Berman, Judge; L.T. Case No. 97-805  1 CFA02. ,

!
Richard L. Jorandby, Public Defender, .and

Joseph R. Chloupek, Assistant Public Defender,
West Palm Beach, for appellant.

Robert A. Butterworth, Attorney General,
Tallahassee, and Leslie T. Campbell, Assistant
Attorney General, West Palm Beach, for appellee.

PER CURLAM.

Kevin Rollin’son  appeals his sentence imposed
pursuant to section 775.082(8),  Florida Statutes
(1997),  the “Prison Releasee Reoffender Act”
(“Act”), after his conviction for burglary of a
structure (Count I), grand theft (Count II), and
battery on a law enforcement officer (Count III).
He asserts that the Act is facially unconstitutional
on numerous grounds.

I

B A C K G R O U N D

JULY TERM 1999

Section 775.082(8)(a)l.  of the Act’ provides:

“Prison releasee reoffender” means any
defendant who commits, or attempts to commit
. . . [a]ny  felony that involves the use or threat
of physical force or violence against an
individual . . . within 3 years of being released
from a state correctional facility operated by the
Department of Corrections. . . .

Subsection (8)(a)2.  provides:

If the state attorney determines that a defendant
is a prison releasee reoffender as defined in
subparagraph l., the state attorney may seek to
have the court sentence the defendant as a
prison releasee reoffender. Upon proof from
the state attorney that establishes by a
preponderance of the evidence that a defendant
is a prison releasee reoffender as defined in this
section, such defendant is not eligible for
sentencing under the sentencing guidelines and
must be sentenced as follows:. , . . (d)  For a
felony of the third degree, by a term of
imprisonment of 5 years. . . .

Subsection (S)(b) mandates: “Any person [so
sentenced] . . . must serve 100 percent of the
court-imposed sentence.”

This section, enacted in Chapter 97-239, Laws of
Florida, became effective May 30, 1997, and
provides greater penalties for offenses committed
within three years of release from a state
correctional  facility. See 6 775.082(8)(a)l.,  Fla.
Stat. (1997). Rollinson was, released from the
Florida Department of Corrections on August 23,
1996. His convictions. stem from acts committed

‘The 1998 Supplement to this section renumbered
775.082(8)(a)l.  to 775.082(9)(a)l.  The language ofthe
section remained the same, until July 1,1999.  See  Ch.
99-188,s  2, at 735-36, Laws of Fla.  Effective July 1,
1999, the statute was renamed the. “Three-Strike
Violent Felony Offender Act.” See  Ch. 99-188,s  1, at
735,  Laws of Fla.
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on July 19,1997,  within three years of his release.

Prior to sentencing, Rollinson’s attorney raised
a constitutional challenge to the Act, asserting that
it is facially unconstitutional because it violates:
(1) the ex post facto clauses of the Florida and
United States Constitution; (2) the single subject
requirement of article III of the Florida
ConStitution; (3) the separation of powers clause
of the Florida Constitution; and (4) the due
process and equal protection clauses ofthe  Florida
and United States Constitutions. The trial court
denied this motion and sentenced appellant on
Count III to five  years imprisonment pursuant to
the Act. This appeal follows.

!
IX

EX POST FACTO

Rollinson initially argues that because he was
released from prison prior to the 1997 enactment
ofsection 775.082(&),  application ofthe  Act to his’
case violates the ex post facto clauses of the
Florida and United States Constitutions.

The test for whether a law violates the ex post
facto clause involves “(1) whether the law is
retrospective in its effect; and (2) whether the law
alters the definition of criminal conduct or
increases the penalty by which a crime is
punishable.” Gwonn v. Sinnletary, 683 So. 2d
109, 112 (Fla.  1996) (citation omitted). “‘To fall
within the ex post facto prohibition, a law must be
retrospective - that is “it must apply to events
occurring before its enactment” - and it “must
disadvantage the offender affected by it” by
altering the definition of criminal conduct or
increasing the punishment for the crime.“! &itt v.
Chiles, 704 So, 2d 1046, 1047 (Fla. 1997)
(quoting v 519 U.S. 433, 441
(1997)).

The Act is not being applied retroactively to
Rollinson; it is being applied to criminal conduct
that occurred in July 1997, after enactment of the
statute in May 1997. Rollinson committed the

acts in question after section 775.082(8)  became
- law, so he had constructive notice of the statute’s

enhanced sentencing provisions. As this court
stated in Mvers v. State, 696 So. 2d 893,899 (Fla.
4th DCA 1997),  quashed on other mounds, 713
So. 2d.  1013 (Fla.  199&),  “[o]ne  is charged with
knowledge of all the Florida Statutes . . . .i’ We
found that “(blecause  every defendant is presumed
to know the law and has actual knowledge of one’s
own criminal history . . . there is no possible claim
of Iack of notice as to the guidehnes maximum
that wilf be imposed for these offenses.” @.  at
898. Moreover, the United States Supreml:  Court
has held that enhanced sentencing for recidivism
does not violate ex post facto principles despite
the fact that the prior offenses forming a basis for
enhancement occurred prior to enactment of the
enhancement provision. &Parke  v. Ralev,  506
U.S. 20 (1992); see  generallv  Witte v. United
States, 515 U.S. 389 (1995) (deciding on double
jeopardy grounds).

The Act is not being unconstitutionally applied
to Rollinson as an ex post facto law. See Plain v.
&te-  720 So. 2d 585 (Ha.  4th DC4 1998),  rev.
denied, 727 So. id 909 (Fla.  1999).

XII

SINGLE SUBJECT

Rollinson committed his offenses on July 19,
1997. The Act was codified as section 775.082(8)
on May 30, 1997. Rollinson does not have
standing to make a constitutional challenge to his
sentence pursuant to the Act on grounds that it
violates the single subject requirement of Article
III, Section 6 of the Florida Constitution because
“his offense[s]  occurred subsequent to the re-
enactment of the chapter law into the Florida
Statutes.” Williams v. State, 729 So. 2d 1005,
1006 (Fla. 4th DCA 1999). This court has
previously held that the Act does not violate the
single subject requirement of -Article III. See
koung  v. State, 719 So, 2d 1010 (Fla.  4th DCA
1998),  rev. denied, 727 So. 2d 915 (Fla. 1999).

-2-
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IV

SEPARATION OF POWERS

Rollinson argues that section 775.082(8)
“effectively gives a state attorney mandatory
sentencing authority over a criminal defendant,
thus eliminating a trial court’s discretion to impose
sentence,” in violation of the separation ofpowers
clause of Article II, Section 3 of the Fiorida
Constitution.

In State Y.  Wise, 24 Fla. L. Weekly D657 (Fla.
4th DCA Mar. 10, 1999),  rev. granted, Table No.
95,230 (Fla.  Aug. 5, 1999),  we construed the

I statute in a way that reserved some discretion in
the trial court for sentencing, by interpreting
section 775.082(8)(d)l.  as placing responsibility
with the trial court to make findings of fact and
exercise its discretion in determining the
application of an enumerated exception to the
mandatory sentence. See also State v. Cotton, 728
So, 2d 25 1 (Fla.  2d DCA 1998),  rev. granted, No,. I
94,996 (Fla.  June 11, 1999). Such a retention of
judicial discretion supports a finding that the
statute does not violate the separation of powers
clause. See  London v. State, 623 So. 2d 527,528
(Fla. 1st DCA 1993) (referring to habitual
offender statute).

V

SUBSTANTIVE DUE PROCESS

Rollinson contends that the Act violates his
substantive due process rights because it invites
arbitrary and discriminatory application by the
state attorney and has the potential to discriminate
between two defendants with identical criminal
records.

The test for determining whether a statute
violates substantive due process is whether “it
bears a reasonable relationship to a permissive
legislative objective and is not discriminatory,
arbitrary, or oppressive,” Ilkanic v. Citv of Fort
Lauderdale, 705 So. 2d 137 1, 1372. (Fla.  1998)
(citing Lite v. State, 617 So. 2d 1058 (Fla. 1993)).

Substantive due process challenges are analyzed
_ under the rational basis test. See  Gardens Countrv

Club. Inc. v. Palm Beach Countv,  712 So. 2d 398,
404 (Ha.  4th DCA 1998).

In United States v. LaBonte,  520 U.S. 751
(1997),  the Supreme Court rejected an argument
of too much prosecutorial discretion regarding
career offender sentencing. The Court stated:

[iInsofar as prosecutors, as a practical matter,
may be able to determine whether a particular
defendant will be subject to the enhanced
statutory maximum, any such discretion would
be similar to the discretion a prosecutor
exercises when he decides what, if any, charges
to bring against a criminal suspect. Such
discretion is an integral feature of the criminal
justice system, and is appropriate, so long as it
is not based upon improper factors.

520 U.S. at 762 (citations omitted). Moreover, in
M&night  v. State, 727 So. 2d 314, 3 19 (Fla.  3d
DCA 1999),  the third district rejected a similar
due process argument because the Act bears a
rational relationship to the legislative objective of
discouraging criminal recidivism,

The Florida Legislature’s intent in creating the
Act was to protect the public from criminal
reoffenders by ensuring that reoffenders receive
the maximum sentence under the law and serve
the entire sentence they receive. See  Ch. 97-239,
Preamble, at 4398, Laws of Fla. (1997). Setting
penalties for crimes is within the legislature’s
permitted powers. See  McKendtv  v. State, 641
So. 2d 45, 47 (Fla.  1994). Since requiring trial
courts to impose a minimum mandatory sentence
is reasonably related to the legislature’s stated
objectives, Rollinson’s substantive due process
argument fails.

VI

EQUAL PROTECTION

Rollinson argues that the Act violates equal
protection because it creates an irrational

-3-



classification. Equal protection deals with
intentional discrimination and does not require
proportional outcomes. See  United States v.
Armstrong, 5 17 U.S. 456 (1996). “The test to be
used in determining whether a statutory
classification satisfies the Equal Protection Clause
is whether the classification rests on some
difference bearing a reasonable relation to the
object of the legislation.” State v. Slaughter, 574
So. 2d 218, 220 (Fla, 1st DCA 1991) (citing
Soverino v. State, 356 So. 2d 269 (Fla.  1978)). As
the first district stated in Barber v. State, 564 So.
2d 1169, 1170 (Fla. 1st DCA 1990),  in rejecting
an equal protection challenge to a habitual felony
offender statute:

1

- 3 14 F.2d  89,92 (2d Cir. 1963))).

VII

PROCEDURAL DUE PROCESS

Rollinson’s final constitutional challenge is that
the Act, on its face, violates procedural due
process because it does not provide for adequate
notice before the imposition of reoffender
sanctions.

Procedural due process requires that an accused
have notice and an opportunity to be heard. See
State ex rel. Gore v. Chillingworth,  126 Fla. 645,
171 So. 649 (1936). The Florida Supreme Court
has stated that “publication in the Laws of Florida
or the Florida Statutes gives all citizens
constructive notice of the corkequences  of their
actions.” State v. Beaslev, 580 So. 2d 139, 142
(Fla.  1991) (citations omitted); see  W.J. v. State,
688  So. 2d 954,956 (Fla.  4th DCA 1997).

The United States Supreme Court . . . has held
on numerous occasions that the guarantee of
equal protection is not violated when
prosecutors are given the discretion by law to
“habitualize” only some of those criminals who
are eligible, even though their discretion is not
bound by statute. Consequently, Barber has not,
raised a cognizable claim. Mere selective:
discretionary application of a statute is
permissible; only a contention that persons
within the habitual offender class are being
selected according to some unjustifiable
standard, such as race, religion, or other
arbitrary classification, would raise a potentially
viable challenge.

(Citations omitted).

The Act’s classification and increased
punishment for prison releasee reoffenders is
rationally related to the legitimate state interests
of punishing recidivists more severely than first
time offenders and protecting the public ,from
repeat criminal offenders. Limiting. the Act’s
application to releasees who commit one of the
enumerated felonies within three years of prison
release is not irrational. See Woods: Kina v.
State,  557 So. 2d 899,902 (Fla.  5th DCA 1990)
(“‘The mere failure to prosecute all offenders is
no ground for a claim of denial of equal
protection.“’ (quoting Bell v. State, 369 So. 2d
932, 934 (Fla. 1979) (quoting Moss v. Hornie;,

-4-

Section 775.082(8)(a)2  of the Act also requires
the state attorney to prove that a defendant is a
prison releasee reoffender by apreponderance of
the evidence. The Rules of Criminal Procedure
require notice and an opportunity to be heard on
such an issue. SeeF1a.R.Crim.P.  3.030,3.720.  At
a hearing on the applicability of a prison releasee
reoffender sentence, a defendant may offer
evidence in opposition to the state’s proof. The
Act meets procedural due process requirements.

AFFIRMED.

GUNTHER and HAZOURI,  JJ., concur.
GROSS, J., concurs specially with opinion.

GROSS, J., concurring specially.

I concur with the majority opinion and write
separately to address the separation of powers
argument. A recent amendment to the statute
nullifies our reading of the statute in State v.
Wise,  24 Fla. L. Weekly D657 (Fla.  4th DCA
Mar. 10, 1999),  rev. manted, Table No. 95,230
(Fla.  Aug. 5, 1999).



Section 775.082(8)(6)1.,  Florida Statutes
(1997),  provides: .

It is the intent of the Legislature that offenders
previously released from prison who meet the
criteria in paragraph (a) be punished to the
fullest extent of the law . . . unless any of the
following circumstances exist:

a., The prosecuting attorney does not have
sufficient evidence to prove the highest
charge available;

b. The testimony of a material witness
cannot be obtained;

c . The victim does not want the offender to
receive the mandatory prison sentence

I and provides a written statement to that
effect; or

d. Other extenuating circumstances exist
which preclude the just prosecution of the
offender.

In Wise we construed this section in a way that
lefl some sentencing discretion in the trial court, a
where the defendant produced a written statemenf
from the victim under subsection (S)(d) 1 .c.  &&
certified conflict with M&night  v. State, 727 So.
2d 314 (Ha.  3d DCA 1999),  rev. aranted,  Table
No. 95,154 (Fla.  Aug. 19,1999),  which concluded
that subsection (S)(d) was “intended to provide
the prosecution an opportunity to plea bargain
cases involving [prison releasee reoffenders], but
only where one of the enumerated circumstances
exist.” 727 So. 2d  at 3 16.

Recent amendments to the statute confirm that
the third district’s reading of the statute in
,IvIcK.night  was correct.C h a p t e r  9 9 - 1 8 8 ,  S e c t i o n
2, Laws of Florida, which became effective July
1, 1999, omits subsections (a), (b),  and (c) of
subsection (8)(d)1.  to read:

It is the ‘intent of the Legislature that offenders
previously released from prison who meet the
criteria in paragraph (a) be punished to the
fullest extent of the law and as provided in this
subsection, unless the state attorney determines
&&  extenuating circumstances exist which
preclude the just prosecution of the offender,

._

including whether the victim recommends that
the offender not be’sentenced as provided in this
subsection.’ *

The amended version’ of the subsection
establishes that the discretion contemplated by the
Statute is that of the prosecutor in  deciding
whether to pursue enhanced sentencing, not that
of the court in deciding that extenuating
circumstances exist for not sentencing under the
statute. By clarifying the state attorney’s power to
decide whether to seek sentencing of a defendant
as a prison releasee reoffender under the Act, the
new language of Chapter 99-188 supports the
holding in M&night,  with which this court
certified conflict in Wise.

Even if our construction ofl,he  statute in Wise
was incorrect, I agree with the conclusion in
McKniaht v. State, 727 So. 2d 3 14 (Fla. 3d DCA
1999),  that the statute does not unconstitutionally
place a sentencing decision with the prosecutor.
While finding that the factors in 775,082(8)  are
considerations for the state attorney, M&night
held that:

[The Act] clearly provides that the state “may”
seek to have the court sentence the defendant as
a  P[rison]  R[eleasee] R[eoffender] .  A
prosecutor’s decision to seek enhanced penalties
under section 775,082(8)  , , . is not a sentencing
decision. Rather, it is a decision in the nature of
a charging decision, which is solely within the
discretion of the executive or state attorney.

727 So. 2d at 317 (citations omitted); see also
Saeed v. State, 732 So. 2d 17 (Fla.  5th DCA
1999); Woods v. State, 24 Fla. L. Weekly D831
(Fla. 1st DCA Mar. 26, 1999) (agreeing tacitly
with M&night,  expressly disagreeing with
Cotton, and certifying conflict), rev. granted,
Table No. 95,28  1 (Fla. Aug. 23,1999).  M&night
correctly concluded that “section 775.082(8)
affords prosecutors a power that& no greater than

2The  underlined text indicates the new language
added to be effective July 1,1999.
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that traditionally exercised in the charging
decision.” McKnivht,  727 So. 2d at 3 18. -’

NOT FINAL UNTIL THE IiISPOSI~XON  OF
ANY TIMELY FILED MOTION FOR
REHEARING.

-6-
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