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PRELI M NARY STATEMENT

Petit.ioner, Kevin Rollinson, was the defendant in the trial
court and appellant before the Fourth District Court of Appeal. He
will be referred to herein as "Petitioner" or "Defendant".

Respondent, the State of Florida, was the prosecution in the trial

court and appellee on appeal. As such, the State will be referred
to herein as "Respondent"” or "the State". Reference to the record
on appeal wll be by the synbol “R”, reference to the transcripts

will be by the synbol "T", reference to any supplenental record or
transcripts will be by the synmbols “SR[vol.]” or “ST[vol.]”, and
reference to Petitioner's brief on Jurisdiction will be by the
symbol “JB”, followed by the appropriate page nunmbers. The
attached appendix consists of the opinion entered by the Fourth
District Court of Appeal in ollinson v, State, 24 Fla. L. Wekly
D2253 (Fla. 4th DCA, Septenber 29, 1999).




STATEMENT QF _THE CASE AND FACTS

Subject to the follow ng additions, corrections, and/or
clarifications set forth below, and in the argunent portion of this
brief which are necessary to resolve the legal issue presented upon
appeal, the State accepts Petitioner's statenment of the case and
facts for purposes of this review

The Fourth District Court of Appeal ("Fourth District") did
not reach Petitioner's constitutional challenge based upon a
violation of the single subject requirement. Instead, the Fourth
District found Petitioner did not have standing to make such
chal | enge because his crime was commtted after the re-enactnment of

the statute. Rellinson, 24, Fla. L. Wekly at D2254.




SUMVARY COF THE ARGUMENT

This Court has discretionary jurisdiction to review the
instant case with the exception of the issue of the single subject
chal | enge under Article 111, section 6 of the Florida Constitution.
Review of the single subject challenge IS not necessary as the
Fourth District did not uphold expressly the constitutionality of
section 775.082(8) (a) (1), Florida Statutes on this basis. Further,
the merits of the single subject constitutional challenge was not
reached because the Fourth District found Petitioner had no
standing to make such a claim Finally, in Youna v, State, 719 so.

2d 1010 (Fla. 4th DCA 1998), rev. denied, 727 So. 2d 915 (Fla.

1999), this court declined review where a single subject challenge
was nmde against section 775.082, Florida Statutes. As such, this

Court need not accept jurisdiction of the single subject challenge.




ARGUMENT

THIS COURT MAY EXERCISE | TS DI SCRETI ONARY
JURI SDI CTION TO REVI EW THE DECI SI ON ENTERED I N
ROLLINSON V. STATR,, 24, ELA. L. MEEKLY D2253
(FLA. 4TH DCA, SEPTEMBER 29, 1999) IN WH CH
SECTI ON 775.082(8) (a)1l, FLORI DA STATUTES WAS
EXPRESSLY UPHELD AS NOT VI OLATI VE OF THE EX
POST FACTO, SEPARATION OF POAERS, SUBSTANTI VE
AND  PROCEDURAL DUE  PROCESS, AND  EQUAL
PROTECTI ON  CLAUSES. THI' S COURT SHOULD NOT
ACCEPT JURI SDI CTION TO REVIEW THE SINGLE
SUBJECT REQUI REMENT CHALLENGE AS THE COURT
BELOW FOUND PETI TI ONER HAD NO STANDI NG TO MAKE
TH' S CHALLENGE. (restated)

The State agrees that this Court has discretionary under
Florida Rule of Appellate Procedure 9.030(a) (2) (A) (1) with respect
to the (1) ex post facto, (2) separation of powers, (3) substantive
due process, (4) equal protection, and (5) procedural due process
chall enges to section 775.082(8) (a)l, Florida Statues (1997).
However, the State disagrees respectfully that this Court has
jurisdiction to review the single subject challenge.

Pursuant to Rul e 9.030(a) {(2) (A) (1), this Court has

di scretionary jurisdiction to review district court decisions which

"expressly declare valid a state statute.” In the instant case,

the Fourth District opined:

Rollinson commtted his offense on July 19,
1997. The Act was codified as section
775.082(8) on May 30, 1997. Rol | i nson does
not have standing to make a constitutional
challenge to his sentence pursuant to the Act
on grounds that it violates the single subject
requirenment of Article II1l, Section 6 of the
Florida Constitution because "his offensel[s]
occurred subsequent to the reenactnent of the
chapt er law into the Florida Statues."”




Wllians v. State, 729 So. 2d 1005, 1006 (Fla.
4th DCA 1999). This Court has previously held
that the Act does not violate the single
subject requirenent of Article IIl. ¥e® ung
v, State, 719 So. 2d 1010 (Fla. 4th DCA 1998),
rev. denied, 727 S. 2d 915 (Fla. 1999).

Rol I'i nson, 24 Fla. L. Wekly at D2254. Based wupon this
announcenent, the Fourth District was  not uphol di ng the
constitutionality of the statute expressly. Moreover, it was

recognized that this Court had rejected review of the single
subj ect challenge to section 775.082(8) (a) in Young. Hence, there
is no basis for accepting jurisdiction to review the single subject

chal l enge presented by Petitioner in this case.




CONCLUSI ON

Wherefore, based on the foregoing argunments and the
authorities cited therein, Respondent respectfully agrees this
Court has discretionary jurisdiction to review the constitutional
chall enges raised below with the exception of the single subject

challenge to section 775.082(8) (a).

Respectfully submtted,
ROBERT A. BUTTERWORTH

Attorney General
Tal | ahassee, Florida
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PER CURIAM.

Kevin Rollinson gppedls his sentence imposed
pursuant to section 775.082(8), Florida Statutes
(1997), the “Prison Releasee Reoffender Act”
(“Act”), after his conviction. for burglary. of a
structure (Count 1), grand theft (Count 11), and
battery on alaw enforcement officer (Count I11).
He asserts that the Act is facidly uncongtitutiona
on numerous grounds.

I

BACKGROUND

JULY TERM 1999

Section 775.082(8)(a) 1. of the Act' provides:

“Prison releasee reoffender” means any
defendant who cormnmits, or attempts t0 commit
. .. [a]ny felony that involves the use or threat
of physcd force or violence. against an
individud . . , within 3 years of being released
from a state correctiona facility operated by the:
Department of Corrections. . . .

y

Subsection  (8)(a)2. provides:

If the dtate attorney determines that a defendant
is a prison releasee reoffender as defined in
subparagraph 1., the dtate atorney may seek to
have the court sentence the defendant as a
prison releasee reoffender. Upon proof from:
the dae attorney that edtablishes by a
preponderance of the evidence that a defendant
is a prison releasee reoffender as defined in this
section, such defendant is not eigible for
sentencing under the sentencing guiddines and
must be. sentenced. as follows-. . . (d) For a
fdony of the third degree, by a term of
imprisonment of 5 years. . . .

Subsection (8)(b) mandates. “Any person [0
sentenced] . . . must serve 100 percent of the
court-imposed  sentence.”

This section, enacted in Chapter 97-239, Laws of
Florida, became effective May 30, 1997, and
provides greater pendties for offenses committed
within three years of rdease from a dSae
correctiond facility. See § 775.082(8)(a) 1., Fla.
Stat. (1997). Rollinson was released from- the
Florida Depatment of Corrections on August 23,
1996. His convictions stem from acts committed

‘The 1998 Supplement to this section renumbered
775.082(8)(a)1. t0775.082(9)(a)1. The languageofthe
section remained the same, until July 1, 1999. See Ch.
99-188,§ 2, a 73536, Laws of Fla Effective July 1,
1999, the statute was renamed the “ Three-Strike
Violent Felony Offender Act.” See Ch. 99-188, § 1, at
735, Laws of Fla.



on July 19,1997, within three years of his release.

Prior to sentencing, Rollinson’s attorney raised
a condtitutiond challenge to the Act, asserting that
it is fadaly uncondtitutional because ‘it violates:
(1) the ex post facto clauses of the Florida and
United States Constitution; (2) the single subject
requirement of article Il of the Florida
Constitution; (3) the separation of powers clause
of the Horida Conditution; and (4) the due
process and equa protection clauses of the Florida
and United States Condtitutions. The triad court
denied this motion and sentenced gppellant on
Count 111 to five years imprisonment pursuant to

the Act. This gpped follows.

[
EX POST FACTO

Rollinson initidly argues that because he was
released from prison prior to the 1997 enactment
of section 775.082(8), application of the Act to hi’
case violates the ex pogt facto clauses of the
Horida and United States Conditutions.

The test for whether alaw violates the ex post
facto clause involves “(1) whether the law is
retrospective in its effect; and (2) whether the law
dters the definition of crimind conduct or
increases the pendty by which a crime is
punishable” Gwong v. Singletary, 683 So. 2d
109, 112 (Fla. 1996) (citation omitted). “‘ To fll
within the ex pogt facto prohibition, a law must be
retrospective - that is “it must goply to events
occurring before its enactment” - and it “must
disadvantage the offender affected, by it" by
dtering the definition of crimina conduct or
increasing the punishment for the crime. Britt v.
Chiles, 704 So. 2d 1046, 1047 (Fla. 1997)
(quoting Lynce V. Mathis, 5 19 U.S. 433, 441
(1997)).

The Act is not being gpplied retroactively to
Rallinson; it is being applied to crimind conduct
that occurred in July 1997, after enactment of the
datute in May 1997. Rallinson committed the

acts in question after section 775.082(8) became
law, so he had congtructive notice of the statute’s
enhanced sentencing provisons. As this court
stated in _Mvers v. State, 696 So. 2d 893,899 (Fla.
4th DCA 1997), quashed on other mounds, 713
So. 2d 1013 (Fla. 1998), "[o]ne is charged with
knowledge of al the Florida Statutes . . . ." We
found that “[blecause every defendant is presumed
to know the law and has actual knowledge of one's
own crimind higtory. . . there is no posshle ¢laim
of lack of notice as to the guiddines maximum
that will be imposed for these offensés." Id. at
898. Moreover, the United States Supreme Court
has held that enhanced sentencing for recidivism
does not violate ex post facto principles despite
the fact that the prior offenses forming abassfor
enhancement occurred prior to enactment of the
enhancement provision. See Parke v. Raley, 506
U.S. 20 (1992); see generally Witte v. United
States, 515 U.S. 389 (1995) (deciding on double:
jeopardy grounds).

The Act is not being uncondtitutionaly applied
to Rollinson as anex post facto lav. SeePlanv.
State, 720 So. 2d 585 (Fla. 4h DCA 1998), rev.
denied, 727 So. 2d 909 (Fla. 1999).

[l
SINGLE SUBJECT

Rollinson committed his offenses on July 19,
1997. The Act was codified as section 775.082(8)
on May 30, 1997. Roallinson does not have
ganding to make a condtitutiona chalenge to his
sentence pursuant to the Act on grounds that it
violates the sangle subject requirement of Article
I, Section 6 of the Florida Condtitution because
“his offense[s] occurred subsequent to the re-
enactment of the chapter law into the Horida
Satutes”  Williams v. State, 729 So. 2d 1005,
1006 (Fla. 4th DCA 1999). This court has
previoudy held tha the Act does not violate the
sngle subject requirement of Article III. See
Young v. State, 719 So. 2d 1010 (Fla. 4th DCA
1998), rev. denied, 727 So. 2d 915 (Fla. 1999).




SEPARATION OF POWERS

Rollinson argues that section 775.082(8)
“effectively gives a date attorney mandatory
sentencing authority over a crimind  defendant,
thus eiminating a trid court’s discretion to impose
sentence” in violation ofthe Separation ofpowers
clause of Article Il, Section 3 of the Horida
Condtitution.

In State v. Wise, 24 Fla, L. Weekly D657 (Fla.
4th DCA Mar. 10, 1999), rev. granted, Table No.
95,230 (Fla. Aug. 5, 1999), we congtrued the

| satute in away that reserved some discretion in
the trid court for sentencing, by interpreting
section 775.082(8)(d)1. as placing respongbility
with the trid court to make findings of fact and
exacse its discretion in determining  the
goplication of an enumerated exception to the
mandatory  sentence. See dso State v. Cotton, 728
0. 2d 25 1 (Fla. 2d DCA 1998), rev. granted, No. .
94,996 (Fla. Junell, 1999). Such aretention of
judiciad discretion supports a finding that the
statute does not violate the separation of powers
clause. &L ondon v. State, 623 So. 2d 527,528
(Ha 1st DCA 1993) (referring to habitua
offender  statute).

%

SUBSTANTIVE DUE PROCESS

Rallinson contends that the Act violates his
substantive due process rights because it invites
arbitrary and discriminatory application by the
Sate atorney and has the potentid to discriminate
between two defendants with identical criminal-
records.

The tet for determining whether a Satute
violates subgtantive due process is whether “it
bears a reasonable relaionship to a permissve
legidative objective and is not discriminatory,
arbitrary, or oppressive.” Ilkanic v. City of Fort
Lauderddle, 705 So. 2d 1371, 1372, (Fla 1998)

(citing Litev. State, 617 So. 2d 1058 (Fla. 1993).

Substantive due process challenges are anayzed
under the rationd bagis test. & Gardens Country
Club, Inc. v. Pdm Beach Countv, 7 12 So. 2d 398,
404 (Fla. 4th DCA 1993).

In United States v. LaBonte, 520 U.S. 751
{1997), the Supreme Court rejected an argument
of too much prosecutoria discretion regarding
career offender sentencing. The Court Stated:

[ilnsofar as prosecutors, as a practical matter,
may be able to determine whether a particular
defendant will be subject to the enhanced
datutory maximum, any such discretion would
be dmilar to the discretion a prosecutor
exercises when he decides what, if any, charges
to bring agang a crimind sugpect. Such
discretion is an integrd feature of the crimind
judtice system, and is gppropriate, so long as it
is not based upon improper factors.

520 US. a 762 (citations omitted). Moreover, in

McKnight v. State, 727 So. 2d 314,319 (Fla. 3d
DCA 1999), the-third didtrict rgected a smilar

due process argument because the Act bears a

rationa reationshipto the legidative objective of

discouraging crimind  recidiviam.

The Horida Legidature' s intent in cregting the
Act was to protect the public from cimind .
reoffenders by ensuring that reoffenders receive
the maximum sentence under the law and serve
the entire sentence they receive. See Ch. 97-239, °
Preamble, at 4398, Laws of Fla. (1997). Setting
pendties for crimes is within the legidatures
permitted powers. See McKendry v. State, 641
So. 2d 45, 47 (Fla. 1994). Since requiring triad
courts to impose a minimum mandatory sentence
is reasonably related. to the legidature's stated
objectives, Rollinson's substantive due process
argument falls

Vi
EQUAL PROTECTION

Rollinson argues that the Act violates equd
protection because it crestes an irrationd




classification. ~ Equal protection deds with
intentiona discrimination and does not require
proportional outcomes, See United States v.
Armgrong, 517 U.S. 456 (1996). “The test to be
used in determining whether a statutory
classification satisfies the Equal Protection Clause.
is whether -the dasdfication rests. on some
difference bearing a reasonable reation to the
object.of the legidation.” State v, Saughter, 574
So. 2d 218, 220 (Fla. 1st DCA 1991) (citing
Soverino v. State, 356 So. 2d 269 (Fla. 1978)). As
the firg didrict sated in Barber v. State, 564 So.
2d 1169, 1170 (Fla. 1st DCA 1990), in rgjecting
an equal protection challenge to a habitud felony
offender satute:

The United States Supreme Court. . . has held
on numerous occasions that the guarantee of
equal protection is not violated when
prosecutors are given the discretion by law to
“habitudize’ only some of those crimindswho
are digible, even though their discretion is not
bound by dsatute. Consequently, Barber has not ,
rased a cognizeble clam. Mere sdective,
discretionary application of a statute is
permissble; only a contention that persons
within the habitud offender class are being
sdected according to some unjustifiable
dandard, such as race, religion, or other
abitrary  classfication, would raise apotentialy
viable chdlenge.

(Citations omitted).

The Act’s classification and increased
punishment for prison releasee reoffenders is
rationdly related to the legitimate Sate interests
of punishing recidivists more severdy than first
time offenders and protecting the public from
repest crimind offenders. Limiting the Act's
application to releasees Who commit one of the
enumerated felonies within three years of prison
release is not irrationa. S, \Woads; Kinn v.

State, 557 So. 2d 899,902 (Fla. 5th DCA 1990)
(“*The mere fallure to prosecute dl offenders is
no ground for a cdam of denid of equd
protection.”” (quoting Bell v. State, 369 So. 2d
932, 934 (Fla. 1979) (quoting Moss v. Homig,

.314 F2d 89,92 (2d Cir. 1963))).

VII
PROCEDURAL DUE PROCESS

Rollinson’s final condtitutiona challenge is that
the Act, on its face, violates procedura due
process because it does not provide for adequate
notice before the impogtion of reoffender
sanctions.

Procedural due process requires that an accused
have notice and an opportunity to be heard. See
State ex_rel, Gore v, Chillingworth, 126 Pla 645,
171 So. 649 (1936). The Florida Supreme Court
has stated that “publication in the Laws of Florida
or the Florida Statutes gives all citizens
condructive notice of the consequences of their
actions” State v, Beadey, 580 So. 2d 139, 142
(Fla. 1991) (citations omitted); see W.J. v. State
688 So. 2d 954,956 (Fla. 4th DCA 1997).

Section 775.082(8)(a)2 of the Act also requires
the State attorney to prove that a defendant is a
prison releasee reoffender  by-a-prepdnderance  of
the evidence. The Rules of Crimina Procedure
require notice and an opportunity to be heard on
such an issue. See Fla.R.Crim.P. 3.030,3.720, At
a hearing on the gpplicability of a prison releasee
reoffender sentence, a defendant may offer
evidence in opposition to the state’'s proof. The
Act meets procedura due process requirements.

AFFIRMED.

GUNTHER and HAZOURI, M, concur.
GROSS, J., concurs specidly with opinion.

GROSS, J,, concurring specidly.

| concur with the mgority opinion and write
separately to address the separation of powers
agument. A recent amendment to the datute
nullifies our reading of the datute in State v.
Wise, 24 Fla L. Weekly D657 (Fla. 4th DCA
Mar. 10, 1999), rev. granted, Table No. 95,230
(Fla. Aug. 5 1999).
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Section 775.082(8)(d) | ., Florida Statutes
(1997), provides. '

It is the intent of the Legidature that offenders
previoudy relessed from prison who mest the
criteria in paragraph (8) be punished to the
fullest extent of-the law . . . unless any of the
following circumstances exist:

a. The prosecuting attorney does not have
aufficient evidence to prove the highest
charge avalable;

b. The testimony of a maerid witness
cannot  be obtained,

¢. Thevictim does not want the offender to
receive the mandatory prison sentence
and provides a written statement to that
effect; or

d. Other extenuating circumstances exist
which preclude the just prosecution of the
offender.

In Wise we congtrued this section in a way that

left some sentencing discretion in the trid court, .

where the defendant produced a written statement
from the victim under subsection (8)(d)1 .c. Wise
certified confl ict with McKnight v. State, 727 So.
2d 3 14 (Fla. 3d DCA 1999), rev. granted, Teble
No. 95154 (Fla. Aug. 19,1999), which concluded
that subsection (S)(d) was “intended to provide
the prosecution an -opportunity to plea bargain
casss involving [prison releasee reoffenders], but
only where one of the enumerated circumstances
exis” 727 So. 2d a 3 16.

Recent amendments to the statute confirm that
the third digrict's reading of the datute in
McKnight was correct. Chapter 99-188, Section
2, Laws of Horida, which became effective-duly
1, 1999, omits subsections (a), (b), and (c) of
subsection (8)(d)1. to read: '

It is the intent of the Legidature that offenders
previoudy released from prison who meet the
criteria in paragraph (8) be punished to the
fullest extent of the law and as provided in this
subsection, unless the date attorney determines
that extenuating circumgtances exis which
preclude the just prosecution of. the offender,

it

incuding: whether the victim recommends that
the offender not be sentenced as provided in this
subsection.*

The amended verson’ of the subsection
establishes that the discretion contemplated by the
daute is that of the prosecutor in deciding
whether to pursue enhanced sentencing, not that
of the court in deciding that extenuating
circumgtances exist for not sentencing under the
datute. By clarifying the dtate attorney’'s power to
decide whether to seek sentencing of a defendant
as a prison releasee reoffender under the Act, the
new language of Chapter 99-188 supports the
holding in MgKnight, with which this court
certified conflict in Wise.

Even if our condtruction of the Satute in Wise
was incorrect, | agree with the concusion in
McKnight v. State, 727 So. 2d 3 14 (Fla. 3d DCA
1999), that the Satute does not uncondtitutionally
place a sentencing decison with the prosecutor.
While finding that the factors in 775.082(8) are
consderations for the state attorney, McKnight
held that:

(The Act] dearly provides that the state “may”
seek to have the court sentence the defendant as
a P[rison] R[eleasee] Rleoffender]. A
prosecutor's decision to seek enhanced penalties
under section 775.082(8). , . is not a sentencing
decison. Rather, it is adecison in the nature of
a charging decison, which is solely within the
discretion of the executive or State attorney.

727 So. 2d a 3 17 (citations omitted); see dso
Speed v. State, 732 So. 2d 17 (Fla. 5th DCA
1999); Woods v. State, 24 Fla. L. Weekly D83 1
(Fa 1st DCA Mar, 26, 1999) (agreeing tecitly
with McKnight, expresdy disagreeng with
Cotton, and certifying conflict), rev. granted,
Table No. 95,281 (Fla, Aug. 23,1999). McKnight
correctly concluded that “section 775.082(8)
afords ‘prosecutors a power thatis no greater than

*The underlined text indicates the new language
added to be effective July 1, 1999.




4l
saség;:

that traditionally exercised in the charging
decision." McKnight, 727 So. 2d at 318.

NOT FINAL UNTIL THE DISPOSITION OF
~ ANY TIMELY FILED MOTION FOR
REHEARING. - .




