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STATEMENT OF THE CASE

On May 6, 1998, Omendolyn Fuchs ("Fuchs") was charged by
information in the Osceola County Court with three counts of
contributing to the delinquency or dependency of a child in
violation of section 827.04(1)(a) of the Florida Statutes. (Vol.
I, R 20-22).

On June 22, 1998, Fuchs filed a notion to dismss the
information, claimng that 8 827.04(1)(a) was unconstitutionally
vague. Following a hearing, the county court granted Fuchs’s
motion, and pursuant to Florida Rule of Appellate Procedure
9.030(b)(4), certified the followi ng as a question of great public
inportance to the Fifth District Court of Appeal

VWHETHER FLORI DA STATUTE 827.04(1) (A IS
UNCONSTI TUTI ONALLY VAGUE I'N THAT THE
PROHI BI TED CONDUCT, OM SSI ONS OR STANDARD OF
CONDUCT OF AN ACCUSED |'S NOT DEFI NED AND THE
STATUTE FAI LS TO DEFI NE THE TERMS
" DELI NQUENT, " " DEPENDENT" OR "CHI LD I N NEED OF
SERVI CES. "
(Vol. |, R 10-13).
On COctober 8, 1999, the Fifth District Court of Appeal

answered the certified question in the affirmative, and held that

8§ 827.04(1)(a) was void for vagueness. See State v. Fuchs, 24 Fl a.

L. Weekly D2310 (Fla. 5th DCA Cctober 8, 1999).
Appellant filed atinely notice of appeal on October 11, 1999

pursuant to Florida Rul e of Appellate Procedure 9.030(a) (1) (A (ii).
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STATEMENT OF FACTS

On April 7, 1998, at approximately 8:55 p.m, Osceola County
police officer Thomas Forehand received an anonynous phone cal
regarding an el even year-old boy being left honme alone with his
four and five year-old sisters. (Vol. I, R 25).

Forehand went to the | ocati on, and spoke with the el even year -
ol d boy, J. Fuchs, who stated that his nother, Fuchs, had | eft
to pi ck up her boyfriend, and woul d be back soon. (Vol. I, R 25).
Fuchs did not |eave a phone nunber, and there was no tel ephone in
t he residence. (Vol. I, R 25). O ficer Forehand contacted
Fuchs’s father, J.’s grandfather, and he stated he woul d cone
over if his daughter did not come back soon. (Vol. 1, R 25).
Forehand spoke with the nei ghbor who wi shed to remain anonynous,
and he told the officer that Fuchs often came honme after 2:30 a. m
(Vol. I, R 25). This neighbor agreed to watch the children until
Fuchs returned honme. (Vol. I, R 25-26).

O ficer Forehand returned to the hone at 11: 00 p. m, and Fuchs
was still not hone. (Vol. I, R 26). J. indicated that he had
contacted his grandfather, and his grandfather was on his way over.
(Vol. I, R 26). M. Fuchs arrived, and the children were left in
his custody. (Vol. I, R 26).

O ficer Forehand responded to the residence at 4:20 a.m after

receiving a conplaint that M. Fuchs had left, and the children
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wer e al one again. (Vol. 1, R 26). For ehand again spoke wth
J. who stated that his nother’s boyfriend, Thomas G eene, was
asleep in the house. (Vol. I, R 26). Geene told Forehand that

he and Fuchs were at Calico Jack’s in Ki ssimmee, and that Fuchs had

been arrested. (Vol. I, R 26). Geene then cane to the house to
watch the children. (Vol. 1, R 26). Forehand confirned that
Fuchs was in the Osceola County Jail. (Vol. I, R 26).



SUMVARY OF ARGUNVENT

The district court erred in declaring section 827.04(1)(a) of
the Florida Statutes unconstitutional for vagueness because the
terms "delinquent," "dependent,"” and "child in need of services"”
were not defined in the statute nor was there any reference in the
statute to definitions of those ternms in other chapters. |n doing
so, the district court ignored firmy rooted rules of statutory
construction which require that related statutes be read in pari
materia with each other. The terns "delinquent,"” "dependent," and
"child in need of services" are defined in chapters 39, 984, and
985. These chapters have the sanme underlyi ng purpose as section
827.04(1)(a), the protection of children, and thus, the definitions
of those terns in those chapters should be applied to section
827.04(1)(a), elimnating any vagueness problem Mbreover, these
terms, when read in the context of this statute, have a clear and
distinct meaning to a person of ordinary intelligence, which also

el i m nat es any vagueness probl em



ARGUMENT

SECTI ON 827.04(1)(A) OF THE FLORI DA STATUTES
|' S NOT UNCONSTI TUTI ONALLY VAGUE.

The State appeals fromthe ruling of the Fifth District Court
of Appeal which declared section 827.04(1)(a) of the Florida
Statutes (1997) unconstitutional because certainterns utilized in

the statute were vague. State v. Fuchs, 24 Fla. L. Wekly D2310

(Fla. 5th DCA October 8, 1999). 1In so doing, the district court
answered the follow ng question, certified by the county court as
a question of great public inportance, in the affirmative:
WHETHER FLORI DA STATUTE 827.04(1) (A | S
UNCONSTI TUTI ONALLY VAGUE | N THAT THE PRCHI Bl TED CONDUCT,
OM SSI ONS OR STANDARD OF CONDUCT OF AN ACCUSED | S NOT

DEFI NED AND THE STATUTE FAILS TO DEFINE THE TERVS
" DELI NQUENT, " " DEPENDENT" OR " CHI LD I N NEED OF SERVI CES. "

Section 827.04(1)(a), Fla. Stat. (1997) provides that any
per son who:

comm ts any act whi ch causes, tends to cause, encourages,

or contributes to a child becomng a delinquent or

dependent child or a child in need of services :

commts a m sdeneanor of the first degree punishable as

provided in s. 775.082 or s.775.083.

In declaring this statute unconstitutional, the Fifth District

agreed with the county court that the terns "delinquent,"

"dependent, " and "child in need of servi ces” wer e
unconstitutionally vague. The district court found that the
vagueness problem arose because the terns "delinquent,"”



"dependent,"” and "child in need of services" did not have ordinary
meani ng, were not defined in the statute, and the statute did not,
at least, "specify a source to find a definition for these terns so
that ordinary persons are not left to guess at the statute's
meaning or differ as toits application.” Fuchs, 24 Fla. L. Wekly

at 2311 (citing Bouters v. State, 659 So. 2d 235, 238 (Fla.),

cert. denied, 516 U S. 894)(1995)(citation omtted). Yet, the

district court acknow edged that there was "little doubt” that the
terms "are intended to be understood as terns of art described in
Chapters 39, 984, and 985, and not in the ordinary way these words
are sonetines used." [|d. at 2311.

In assessing a statute's constitutionality, this Court is
bound "to resolve all doubts as to the validity of [the] statute in
favor of its constitutionality, provided the statute nay be given
a fair construction that is consistent with the federal and state
constitutions as well as with the legislative intent." State v.

Stal der, 630 So. 2d 1072, 1076 (Fla. 1994)(quoting State v. Elder,

382 So. 2d 687, 690 (Fla. 1980)).

Further, "[w] henever possible, a statute should be construed
so as not to conflict wwth the constitution. Just as federa
courts are authorized to place narrow ng constructions on acts of
Congress, this Court may, under the proper circunstances, do the

same with a state statute when to do so does not effectively
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rewwite the enactnent.” Id. (quoting Firestone v. News-Press

Publishing Co., 538 So. 2d 457, 459-60 (Fla. 1989) (citations

omtted)).

In order to withstand a vagueness chal | enge, a statute nust be
specific enough to give persons of comon intelligence and
under st andi ng adequate warni ng of proscribed conduct. State v.
Mtro, 700 So. 2d 643, 645 (Fla. 1997). However, the failure of
the Legislature to define a statutory term does not in and of
itself render a penal provision unconstitutionally vague. Id.;

State v. Hagan, 387 So. 2d 943, 945 (Fla. 1980).

Wi | e acknowl edgi ng t hat "dependent,"” delinquent," and "child
in need of services" are defined in Chapters 39, 984, and 985, the
district court failed to apply well-established rules of statutory
construction which permt the courts to |look to these definitions
and apply themto section 827.04(1)(a).

It is a basic rule of statutory construction that statutes
which relate to the sane or to a closely rel ated subject or object

are regarded as in pari materia and should be construed together

and conpared with each other. Ferqguson v. State, 377 So. 2d 709,
710 (Fla. 1979). The courts should view the entire statutory
schenme to determne legislative intent. Id. \Were possible,
courts nust give effect to all statutory provisions and construe

related statutory provisions in harnony with one another. T.R V.
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State, 677 So. 2d 270, 271 (Fla. 1996) (quoting Forsythe v. Longboat

Key Beach Erosion Control, 604 So. 2d 452, 455 (Fl a

1992) ) (citations omtted)(enphasis in original).
Applying these accepted rules of statutory construction,
different facets of the sane subject matter should be read in par

materia. See e.qg., Woten v. State, 332 So. 2d 15, 17 (Fla. 1976).

Li kewi se, in the absence of a statutory definition, resort may be
had to case law or related statutory provisions which define the
term Mtro, 700 So. 2d at 645, Hagan, 387 So. 2d at 945.
Mor eover, when different statutes enpl oy exactly the sanme words or
phrases, the legislature is assuned to have intended the sane

meani ng. Schorb v. Schorb, 547 So. 2d 985, 987 (Fla. 2d DCA

1989) (citing Goldstein v. Acne Concrete Corp., 103 So.2d 202, 204

(Fla. 1958)).

While the district court had "little doubt” that these terns
were intended to be understood as described in chapters 39, 984,
and 985, the district court failed to apply, or even consider, the
rules of statutory construction which require courts to read
statutes in pari materia and construe themin harnony, especially
when the constitutionality of a statute has been chal |l enged.

Here, chapter 39 (proceedings relating to children), chapter
984 (children and famlies in need of services), and chapter 985

(del'inquency) define the ternms "dependent," "delinquent," and

10



"“child in need of services." Each of these chapters sets forth the
sane | egislative intent whichis to provide general protections for
chi | dren, substance abuse services, juvenile justice and
del i nquency prevention, and parental, custodial, and guardi an
responsibilities. See 88 39.002, 984.02, and 985.02, Fla. Stat.
(1997). Section 827.04(1)(a) is essentially the correspondi ng
penal provision which mkes acts undermning these general
protections of children unlawful. Because these chapters all
relate to different facets of the sane subject mtter, the
protection of children, the definition of "dependent" as provided
in sections 39.01(11) and 984.03(12) of the Florida Statutes
(1997)%, the definition of "delinquent" as provided in sections
984.03(11) and 985.03(9) of the Florida Statutes (1997)2, and the
definition of "child in needs of services" as provided in sections
984.03(9) and 985.03(8) of the Florida Statutes (1997)° may be
applied to those ternms in section 827.04(1)(a).

Because chapter 827 and chapters 39, 984, and 985 all have the

same goal, the protection of children, this Court should apply

. This definition is now codified at 88 39.01(14) and
984.03(12), Fla. Stat. (1999).

2 This definition is now codified at 88 984.03(11) and
985.03(10), Fla. Stat. (1999).

8 This definition is now codified at 88 984.03(9) and
985.03(9), Fla. Stat. (1999).
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these firmy rooted rules of statutory construction to use the
definitions set forth in these related chapters and apply themin
section 827.04(1)(a). This erases any vagueness i ssue, and uphol ds
the constitutionality of a statute which is intended to protect
children such as twelve year-old J. Fuchs, and his five and
four-year old sisters. See Mtro, 700 So. 2d at 646 ("It is the
| egi slature that has broad discretion in determ ning the necessary
measures for the protection of the public health, safety, and
wel fare, and this Court may not substitute its judgnent for that of
the legislature as to the wisdomor policy of a legislative act").
In fact, this Court has even read these definitions into
section 827.04(1)(a) when drafting the standard jury instruction
for this crine. The standard jury instruction for section
827.04(1)(a) provides a note to the trial judge to prepare the
definitions of "delinquency," "dependency," or "child in need of
servi ces" based upon the statutory definitions at the time of the
al | eged of fense, and directly refers to section 39.01.4 Thus, this

Court’s own jury instruction even cross references these

4 The State notes that this standard jury instruction should
be anended to refer the trial judge to chapters 984. 03 and 985. 03
for the definitions of delinquent and child in need of services as
those definitions are no | onger contained in chapter 39, foll ow ng
t he renunbering and anendnments to these chapters in 1997.
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definitions and applies them to section 827.04(1)(a) when
instructing the jury on the el enents of the crine.

Notwi t hstanding the failure of the district court to address
these rules of statutory construction, the district court also
found section 827.04(1)(a) unconstitutionally vague because it
failed to make any allusion or reference to the definitions
provided in chapters 39, 984, and 985 in the text of section
827.04(1)(a).

Yet, the rule that related statutes should be read in pari
materia with each other does not require such a reference. In
fact, this Court has repeatedly held that statutes may be read in
pari materia w thout such being specifically directed, because
"(l)aws shoul d be construed with reference to the constitution and
the purpose designed to be acconplished, and in connection wth
other laws in pari materia, though they contain no reference to

each other." Mam Dolphins, LTD., v. ©Mtropolitan Dade County,

394 So. 2d 981, 988 (Fla. 1981)(quoting Anerican Bakeries Co. v.

Haines Gity, 131 Fla. 790, 180 So. 524, 528 (Fla. 1938)). Thus,

while the legislature may direct that statutes be read in pari
mat eri a, the absence of that directive does not bar such a readi ng.

|d. See also Hol nes County School Bd. v. Duffell, 651 So. 2d 1176,

1179 (Fla. 1995).

13



For exanple, this Court has rejected a vagueness claimto a
penal statute and applied this rule of construction, referring to
the definitions in another chapter to define a particular statutory
term even when that statute makes no reference to that outside

definition. See State v. Ferrari, 398 So. 2d 804, 807 (Fla. 1981).

There, the defendant challenged section 713.34(3) of the
Florida Statutes (1979) on the ground that it was vague. Section
713.34(3) was designed to attach crimnal liability for
enbezzl enent to contractors who m sappropriated construction funds.
I n construing the statute, this Court acknow edged that the statute
did not precisely define when a bill becones due and owi ng for
purposes of proving the enbezzlenent, but held that no such
definition was necessary. |d. Instead, this Court determ ned that
section 713.34(3) was to be read in pari materia with Florida's
version of the Uniform Commercial Code, chapter 672, and Florida
contract law, and that such a reading shed light on the terns
utilized in section 713.34(3), "sinmultaneously solving any

vagueness problens.” 1d. See also Mam Dol phins, 394 So. 2d at

987-988 (when reading section 125.0104 of the Florida Statutes
(1977) in conjunction with chapter 212, particularly section 212.03
of the Florida Statutes (1977) even though section 125.0104 does
not refer to chapter 212, the pari materia construction nmakes 8§

125. 0104 conpl ete and renedi es any vagueness probl en)
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This Court’s holding in Ferrari nmakes cl ear that the fact that
the text of a statute does not direct that it should be read in
pari materia with other statutes is not controlling, and the
district court’s reliance upon such a notion to declare section
827.04(1)(a) void for vagueness was |legally m spl aced.

Moreover, the Florida Standard Jury Instructions are replete
with further exanples of such cross referencing by this Court. In

Dale v. State, 703 So. 2d 1045, 1046-1047 (Fla. 1997), this Court

noted that the robbery statute, section 812.13 of the Florida
Statutes (1995), failed to define the terns "firearm and "weapon, "
but then cited the Florida Standard Jury Instructions for robbery
whi ch provided that a firearmwas "legally defined as (adapt from
F.S. 790.001 as required by allegations).”™ This court noted that
this instruction was a correct statenent of the law. [d. at 1046.
Thus, al though the robbery statute did not define firearmand did
not allude to section 790.001 for the definition of afirearm this
Court approved the standard jury instruction which cross-referenced
that definition when listing the elenents of robbery. 1d.

Such cross referencing to define certain terns, wthout any
reference to the statute in which those terns are defined, also
exists in the standard jury instructions for section 800.04(2) of
the Florida Statutes (1997) which requires the trial judge to give

applicabl e definitions fromsection 847.001 of the Florida Statutes
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(1997) when section 800.04(2) is charged. Under section 800.04(2),
a person who forces or entices a person under sixteen years of age
to conmt an act of actual or sinulated sexual intercourse, deviate
sexual i ntercourse, sexual bestiality, mast ur bati on,
sadomasochi stic abuse, actual |ewd exhibition of the genitals, or
any act or conduct which sinul ated sexual battery, commts | ewd and
| asci vi ous conduct. Chapter 847, which deals wth the obscene
literature and profanity, defines deviate sexual intercourse,
sexual Dbestiality, sadomasochistic abuse, and sinulated. 8
847.001, Fla. Stat. (1997). Accordingly, the standard instruction
permts reference to chapter 847 for terns set forth in the related
chapter 800 even though section 800.04(2) does not specifically
refer to section 847.001 for those definitions.

In addition to the robbery statute noted in Dale, the standard
jury instructions for trespass in a structure or conveyance,
section 810.08, trespass on property other than a structure or
conveyance, section 810.09, carjacking, section 812.133, and
aggravation of felony by carrying a firearm 8 775.087(1), all
refer to the definition of afirearmas legally defined in section
790. 001(6) . Yet, none of those statutes specifically refer to
section 790.001(6) for that definition. 1In all, an exam nation of

these standard jury instructions reflects this Court’s practice to
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| ook outside statutes when necessary in order to define its terns.

This practice is equally applicable here. See Ferrari.

The district court also attached significance to the 1996
anendnent to section 827.04(1)(a) which omtted "as defined under
the | aws of Florida" and declared that this deletion was "fatal" to
the constitutionality of the statute.® Fuchs, 24 Fla. L. Wekly at
D2311

Yet, this om ssion does not preclude this Court fromapplying
the definitions of "dependent," "delinquent," and "child in need of
services" set forth in chapters 39, 984, and 985 when appl yi ng t he

af orenentioned rules of statutory construction. See Schorb, 547

So. 2d at 987 (when different statutes enploy exactly the sane
words or phrases, the legislature is assunmed to have intended the
same neani ng).

As indicated supra, the terns "delinquent," "dependent," and
"child in need of services" are identically defined in chapters 39,

984, and 985, and the deletion of this phrase may be indicative of

5> Prior to the 1996 anendnent, 8 827.04(3), Fla. Stat. (1995)
read in pertinent part:

Any person who conmts any act which thereby causes or
tends to cause or encourage any person under the age of
18 years to beconme a delinquent or dependent child or a
child in need of services, as defined under the |aws of
Florida, . . . is guilty of a m sdeneanor of the first
degree .

17



| egislature intent to utilize those definitions through the rules
of statutory construction, rather than restating those sane

definitions in the body of section 827.04. See Holnes County

School Bd., 651 So. 2d at 1179 ("The legislature is presunmed to

know existing |l aw when it enacts a statute"). The district court
did not consider that the deletion may sinply have been an effort
on the part of the Legislature to keep the | anguage of this statute
conci se.

Moreover, the preanble to Senate Bill 116, which changed
section 827.04, specifically provides that the enactnent was to
clarify the offense of contributing to the delinquency or
dependency of a child or child in need of services. See ch. 96-
322, at 1762, Laws of Florida. The fact that the statutory changes
in 1996 were neant as clarifications, not as substantive changes to
the statute, renders the del etion of the | anguage "as defi ned under

the laws of Florida" not so significant. See City of New Snyrna

Beach v. Bd. of Trustees of Internal Inp. Trust Fund, 543 So. 2d

824, 829 (Fla. 5th DCA 1989)("nere changes to statutory | anguage
does not necessarily indicate an intent to change the law for
intent may be to clarify what was doubtful and to saf eguard agai nst
m sapprehension as to existing |aw').

In fact, a review of section 827.04 before and after it was

anmended in 1996 reveals that the first two subsections of that
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statute were noved into section 827.03, the child abuse statute,
and contributing to the delinguency or dependency of a child becane
a separate statute. See 88 827.03 and 827.04, Fla. Stat. (Supp.
1996). Although it becane a separate section under chapter 827,
t he substance of the statute remai ned unchanged, and the prohibited
conduct under the statute has remained the sane.

Furthernore, the prohibited conduct, causing or tending to
cause or encourage a child to becone dependent or delinquent, has

wi t hst ood repeat ed chal | enges for vagueness.® See State v. Purvis,

377 So. 2d 674 (Fla. 1979); State v. Shanrani, 370 So. 2d 1 (Fl a.

1979), reh. denied; Bell v. State, 289 So. 2d 388 (Fla. 1973);

State v. Lindsay, 284 So. 2d 377 (Fla. 1973); and State v. Barone,

124 So. 2d 490 (Fla. 1960).

This Court has held that the statute conveys a sufficient,
definite warning of the proscribed conduct when neasured by common
under standi ng and practice. Bell, 289 So. 2d at 389. This Court
has further stated that the statute:

provi des persons with notice of the prohibited acts

and is not so broad that it would |lead to arbitrary and

erratic arrests and convictions. This statute does not

purport to puni sh conduct whi ch by nodern st andards woul d
be consi dered i nnocent.

6 The term"child in need of services" was inserted in 1990.
See § 827.04(3), Fla. Stat. (Supp. 1990).
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Li ndsay, 284 So. 2d at 380. See also Shanrani, 370 So. 2d at 2

(proscribed acts will be those whi ch person of common under st andi ng
woul d know woul d cause or tend to cause or encourage or contribute
to the delinquency or dependency of a mnor).

Not ably, in assessing this statute, this Court has | ooked to
chapter 39 for definitions of the statutory terns, including

del i nquent child and violation of |aw. See Lindsay, 284 So. 2d at

378-379; Barone, 124 So. 2d at 492.

Finally, the State asserts that even without reference to the
statutory definitions provided in chapters 39, 984, and 985, when
considered in the context of this statute, the terns "delinquent,"
"dependent,"” and "child in need of services" have a distinct, clear
meani ng. A person of common understanding will know when their
behavi or causes, tends to cause, encourages or contributes to the
child becom ng a delinquent, dependent or in need of services.
Because these terns are understandable by the reasonabl e person,
t hey are not vague and section 827.04(1)(a) is constitutional. See
Mtro, 700 So. 2d at 646 (failure to define ternms of "not
avai | abl e" and "authenticated" does not render statute
unconstitutionally vague as comon definition was one reasonable
person woul d give in context of statute).

The State reiterates that this Court should resolve all doubts

in favor of the constitutionality of section 827.04(1)(a).
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Stalder, 630 So. 2d at 1076. Applying the proper rules of
statutory construction, section 827.04(1) (a) IS not
unconstitutionally vague. When a not her | eaves her three children,
ages eleven, five, and four, honme alone at night for an extended
period of time, with no supervision, and no tel ephone, a person of
common intelligence would consider that child "dependent” under
section 827.04(1)(a).’ Wiile section 827.04(1)(a) is a penal
provi si on puni shing those who engage i n conduct such as Fuchs, the
core of this statute is the protection of children. The sane
purpose underlies chapters 39, 984, and 985 and thus, the
definitions of the terns "delinquent," "dependent," and "child of
need of services" as provided in those chapters can be, and should
be, readily applied here. Mor eover, considering the statutory
terns in the context of this statute as well as the conduct the
statute proscribes, the prohibitions of section 827.04(1)(a) are
not so wunclear that a person of comon intelligence and
under standing would be unaware of the illegality of his or her
conduct .

Accordingly, this Court should reverse the decision of the
Fifth District Court of Appeal, and decl are section 827.04(1)(a) of

the Florida Statutes constitutional

7 See 88 39.01(11) and 984.03(12), Fla. Stat. (1997) defining
"dependent child" as a child who has been abandoned or negl ect ed.
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NCONCLUS| ON

Based on the argunents and authorities presented herein,

respondent respectfully requests

decision of the Fifth District Court of Appeal,

that this Court reverse

827.04(1)(a) of the Florida Statutes constitutional.
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