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PRELIMINARY STATEMENT

Petitioner, Kevin Thomas, was the defendant in the trial court
and appellant in the district court of appeal. He wll be
referred to in this brief as petitioner or by his proper nane.
Respondent, the State of Florida, was the prosecution in the
trial court and the appellee in the district court. Respondent
will be referred to herein as such, or as the state.

The record on appeal consists of five consecutively nunbered
vol unes and one suppl enental volune. They will be referred to by
use of the synbols “V,” and “SV,” respectively, followed by the
appropriate volune and page nunbers.

Al'l enphasis is supplied unless the contrary is indicated.

Pursuant to Adm nistrative Orders of this Court, counse
certifies that this brief is printed in 12 point Courier New
Font, and that a disk containing the brief in WrdPerfect 6.1 is
submtted herewith

Attached hereto as appendix 1 is the decision of the |ower

tribunal, which has been reported as Thomas v. State, 24 Fla. L

Weekly D2370(d) (Fla. 1st DCA Cct. 15, 1999).
The sane issue presented here is currently pending before this

Court in Thonpson v. State, 708 So.2d 315 (Fla. 2d DCA), review

granted 717 So.2d 538 (Fla. 1998); Robinson v. State, 24 Fla. L




Weekly D1960 (Fla. 1st DCA Aug. 17, 1999), review granted,

So.2d _ (Fla. Sept. 22, 1999); and Fox v. State, 24 Fla. L

Weekly D1998 (Fla. 1st DCA Aug. 25, 1999), review granted,
So.2d __ (Fla. Sept. 24, 1999).

The Second |ssue, whether the substantive offense of
possession of a firearmby a violent career crimnal, which was
created by the adoption of Chapter 95-182, Laws of Florida, is
constitutional, is inextricably intertwwned wth the first issue.
This second issue was argued, and rejected, in both the circuit
and district courts. Appellant contends that the ruling on the
First Issue presented will apply with equal force to the Second

| ssue present ed.



STATEMENT OF THE CASE AND FACTS

Petitioner was charged by information with possession of a
firearmby a repeat felony offender (V1-10). The evidence
presented at trial showed that he pawned a .22 caliber rifle that
did not operate properly. The jury found petitioner guilty as
charged (V1-148). The court then declared petitioner to be a
violent career crimnal and sentenced himto |ife w thout parole
(V1-171). Notice of appeal was tinely filed.

On appeal, petitioner argued that the session | aw which
created the substantive offense with which he was charged and the
acconpanyi ng sentence was unconstitutionally enacted. The First
District Court of Appeal disagreed, but certified conflict with

Thonmpson v. State, supra. See, Thomas v. State, supra.

Petitioner filed a tinmely Notice to |Invoke discretionary
Jurisdiction of this Court, and on Cctober 21, 1999, this Court
| ater entered an Order Postponi ng Decision on Jurisdiction and

Briefing Schedul e.



SUMMARY OF ARGUMENT

Petitioner will argue in this brief that the offense with
whi ch he was charged and his violent career crimnal sentence are
illegal because the 1995 session | aw which created this statute
and penalty was unconstitutionally enacted in violation of the
single subject rule. The Second District has so held. The
session | aw conbined the creation of the career crimnal
sentencing scheme with civil renmedies for victins of donmestic
violence. This issue was argued in, and rejected by, both the
trial court and the district court of appeal.

The situation is simlar to that which occurred when the 1989
| egi sl ature anended the habitual violent offender statute in the
sane session law with statutes concerning the repossession of
personal property.

Petitioner’s Cctober, 1996 crime falls within the w ndow
period which allows this attack. The defect in the 1995 session
| aw was not cured by the enactnent of a 1996 session |law for two
reasons. First, the 1996 session law did not reenact the faulty
1995 session law. Second, even if it did, the 1996 session | aw
suffers fromthe sane constitutional infirmty.

The proper renedy is to declare the 1995 session |law to be

unconstituti onal and vacate the violent career crimnal sentence



i nposed by the trial court. On remand, the trial court should be
ordered to enter a judgnent of guilty for the offense of
possession of a firearmby a convicted felon, the only | esser

i ncl uded of fense on which the jury was instructed.



ARGUMENT

ISSUE T
THE SESSI ON LAW VWHI CH CREATED THE VI OLENT
CAREER CRI M NAL PENALTY, CH. 95-182, LAWS OF
FLORI DA, |'S UNCONSTI TUTI ONAL BECAUSE I T WAS
ENACTED I N VI OLATI ON OF THE SI NGLE SUBJECT
RULE IN ARTICLE |11, SECTION 6, CONSTI TUTI ON
OF FLORI DA, AND PETI TIONER S CRI ME FALLS
W TH N THE W NDOW PERI OD.

Respectful ly, petitioner submts that the opinion of the | ower
tribunal, see appendix 1, is incorrect. The First District
inplicitly held that the session | aw which created the viol ent
career crimnal penalty, chapter 95-182, Laws of Florida, was not
unconstitutionally enacted in violation of the single subject

rule in Article Ill, section 6, Constitution of Florida.

In Thonpson v. State, supra, the court held that the session

| aw which created the violent career crimnal sentencing schene
was unconstitutional as a violation of the single subject rule,
because it conmbined the creation of the career crimnal
sentencing scheme with civil remedies for victins of donmestic
vi ol ence:

Sections 1 through 7 of chapter 95-182,
known as the Gort Act, create and define the
viol ent career crimnal sentencing category
and provi de sentencing procedures and
penalties. Sections 8 through 10 of chapter
95-182 deal with civil aspects of donestic
vi ol ence. Section 8 creates a civil cause of
action for damages for injuries inflicted in



vi ol ation of a donestic violence injunction.
Section 9 creates substantive and procedural
rules regul ating private damages actions
brought by victins of domestic abuse.
Section 10 inposes procedural duties on the
court clerk and the sheriff regarding the
filing and enforcenent of donestic violence
i njunctions.

* * *

Li kew se, chapter 95-182 enbraces
crimnal and civil provisions that have no
“natural or |ogical connection.” See,
Johnson, 616 So.2d at 4 (quoting Martinez v.
Scanlan, 582 So.2d 1167, 1172 (Fla. 1991).
Not hing in sections 2 through 7 addresses any
facet of donestic violence and, nore
particularly, any civil aspect of that
subject. Nothing in sections 8 through 10
addresses the subject of career crimnals or
the sentences to be inposed upon them It is
fair to say that these two subjects “are
desi gned to acconplish separate and
di ssoci ated objects of legislative effort.”
State v. Thompson 120 Fla. 860, 892-93, 163
So. 270, 283 (1935). Neither did the
| egi sl ature state an intent to inplenent
conprehensive legislation to solve a crisis.
Cf. Burch v. State, 558 So0.2d 1 (Fla.

1990) (uphol di ng conprehensive | egislation to
conbat stated crisis of increased crine
rate). Harsh sentencing for violent career
crimnals and providing civil renedies for
victinms of donestic violence, however

| audabl e, are nonethel ess two distinct
subjects. The joinder of these two subjects
in one act violates article Ill, section 6,
of the Florida Constitution; thus, we hold
that chapter 95-182, Laws of Florida, is
unconstitutional. In so holding, we

acknow edge conflict with the Third
District’s opinion in Higgs v. State, 695
So.2d 872 (Fla. 3d DCA 1997). W reverse



Thonpson’ s sentences and remand for

resentencing in accordance with the valid

laws in effect at the time of her sentencing

on May 21. 1996.
708 So.2d at 316-17.

The situation is simlar to that which occurred when the

1989 | egi sl ature anended the habitual violent offender statute in
the same session |law with statutes concerning the repossession of

personal property. The courts held that the 1989 session | aw

violated the single subject rule. Johnson v. State, 589 So.2d

1370 (Fla. 1st DCA 1991), approved, 616 So.2d 1 (Fla. 1993);

G aybourne v. State, 600 So.2d 516 (Fla. 1st DCA 1992), approved

616 So.2d 5 (Fla. 1993); and Garrison v. State, 607 So.2d 473

(Fla. 1st DCA 1992), approved, 616 So.2d 993 (Fla. 1993).
The “w ndow’ period for attacks on the session | aw exists

from Cctober 1, 1995, to May 24, 1997. Thonpson v. State, supra,

at 317, note 1. Petitioner’s Qctober 15, 1996 crine falls within

the wi ndow period. This Court nust approve the Thonpson v. State,

supra, w ndow period and declare the session | aw
unconstitutional.

In Salters v. State, 731 So.2d 826 (Fla. 4th DCA 1999), and

Bortel v. State, 24 Fla. L. Wekly D2259 (Fla. 4th DCA Sept. 29,

1999), the Fourth District Court of Appeal disagreed with the

Thonpson Court as to the paraneters of the wi ndow period. The



Fourth District incorrectly concluded that the w ndow cl osed on
Cctober 1, 1996, the effective date of chapter 96-388, Laws of
Fl ori da.

Wiile it is true that Section 44 of Chapter 96-388 contains
a slightly anmended version of the violent career crimnal
statute, it is not a biennial adoption of the Florida Statutes in
an odd- nunbered year, which would cure the one subject violation.

See Brewer v. Gray, 86 So.2d 799 (Fla. 1956); and Rodriguez v.

Jones, 64 So.2d 278 (Fla. 1953). Nor is it a conprehensive
enact nent of a new crimnal code, which would al so cure the one
subj ect viol ation.

Mor eover, even if Chapter 96-388 is viewed as a biennial
adoption, it is equally unconstitutional as a violation of the
singl e subject rule.

This Court stated the purpose of the single subject rule in

Santos v. State, 380 So.2d 1284, 1285 (Fla. 1980):

The purpose of the requirenent that each | aw
enbrace only one subject and matter properly
connected with it is to prevent subterfuge,
surprise, “hodge-podge” and log rolling in

| egi sl ati on.

See also, Brown v. Firestone, 382 So.2d 654, 663 (Fla. 1980);

State v. Lee, 356 So.2d 276, 282 (Fla. 1978); and Wllians v.

State, 459 So.2d 319 (Fla. 5th DCA), appeal dism., 458 So.2d 274



(Fla. 1984). \Where legislation violates the single subject rule
the courts nust strike it down.
This Court has stated, regarding the single subject rule:

[Wide |latitude nust be afforded the
Legislature in the enactnent of |aws, and
this Court wll strike down a statute only
when there is a plain violation of the
constitutional requirenment that each
enactnent be [imted to a single subject
which is briefly expressed in the title.

State v. Lee, supra, at 282. A bill’s subject may be broad as

long as there is a “natural and |ogical connection” anong the
matters contained within. [d.

But the “wde latitude” standard does not place the
| egi sl ati on beyond review. Courts nust bal ance a deference due
the legislative branch with the duty to protect the state
constitution and proper governnental process. There are,
therefore, definite limts to how broad a scenario the
| egi slature may envi si on when passing nmultiple matters and
subj ects under the title and vote of one bill. For exanple, in

Colonial Investnent Co. V. Nolan, 131 So.2d 178 (Fla. 1930),

provisions requiring a sworn tax return and a provision
prohi biting deed recording w thout stating the grantor’s address
were held to be independent and unrelated to satisfy the

constitutional requirement. Simlarly, the prohibition of the

10



manufacture and trafficking of [iquor and a provision
crimnalizing voluntary intoxication failed the one subject rule

in Albritton v. State, 82 Fla. 20, 89 So. 360 (1921).

Chapter 82-150, Laws of Florida, is another exanple of a | aw
whi ch violated the single subject rule. 1t contained four
subsections, which can be summari zed as foll ows:

1. Created the new crinme of “prohibiting the
obstruction of justice by false information.”

2. Chall enged nenbership rules for the
Fl orida Council on Crimnal Justice.

3. Repealed certain sections of the Florida
Council on Crimnal Justice.

4. Provided an effective date for the bill.
This |l egislation was found viol ati ve of the one subject

rule. The Fifth District in Wllians v. State, supra at 321,

expl ai ned:

The bill in question in this case is not
a conprehensive | aw or code type of statute.
It is very sinply a law that contains two
di fferent subjects or matters. One section
creates a new crinme and the other section
anmends the operation and nenbership of the
Florida Crimnal Justice Council. The
general object of both may be to improve the
criminal justice system, but that does not
make them both related to the same subject
matter.

In Bunnell v. State, 453 So.2d 808, 809 (Fla. 1984), this

Court agreed:

11



We recogni ze the applicability of the
rule that legislative acts are presuned to be
constitutional and that courts should resolve
every reasonabl e doubt in favor of
constitutionality. Nevertheless, it is our
view that the subject of section 1 has no
cogent relationship with the subject of
sections 2 and 3, and that the object of
section 1 is separate and di sassoci ated from
the object of sections 2 and 3. W hold that
section 1 of 82-150 was enacted in violation
of the one subject provision of article III,
section 6, Florida Constitution (citations
omtted).

These cases establish the follow ng principles:

1) Provisions in the statute will be considered as covering
a single subject if they have a cogent, |ogical, or natural
connection or relation to each other.

2) The legislature will be given sone latitude to enact a
broad statute, provided that statute is intended to be a
conpr ehensi ve approach to a conplex and difficult problemthat is
currently troubling a |large portion of the citizenry.

3) However, separate subjects cannot be artificially
connected by the use of broad |labels like “the crimnal justice
systenf or “crinme control.”

Based on these principles, Chapter 96-388, Laws of Florida
is unconstitutional. It is loosely titled “Public Safety.” Its

74 sections run the ganut frominplenenting a continuous revision

cycle for the crimnal code, to coordinating information systens

12



resources, to enacting the “Street Gang Prevention Act of 1996,"
to enacting the “Jimy Ryce Act” relating to sexual predators, as
wel | as redefining various crinmes and attendant punishments. The
74 sections of chapter 96-388 may be briefly sumrari zed as
fol |l ows:

Section 1 -- creates a new Section 775.0121, which
requires the legislature to revise and update the
Florida crimnal statutes on a regul ar basis.

Section 2 -- anends Section 187.201, which deals with
the “State Conprehensive Plan” for the crimnal justice
system

Section 3 -- anends Section 943.06, regarding the
menbership of the “Crimnal and Juvenile Justice
| nformati on Systens Council.”

Sections 4-16 -- anends and creates several statutes
dealing with the nenbership and the duties of the
“Crimnal and Juvenile Justice Information Systens
Council” and its relation to other governnent

or gani zati ons.

Section 17-21 -- anmends several statutes regarding
juvenile crimnal history records.

Section 22 -- anends the statutory provisions regarding
t he preparation of sentencing guidelines scoresheets.

Section 23 -- repeals Section 6 of Chapter 94-209, Laws
of Florida, which had inposed duties on the Juvenile
Justice Advi sory Board.

Section 24 -- requires the “Justice Admnistrative
Commi ssion [to] report to the Legislature no later than
January 1, 1997, item zing and explai ning each of its
duties and functions.

13



Section 25 -- anends Section 27.34(4) by elimnating
the provision that allowed the |Insurance Conm ssioner
to contract with the “Justice Adm nistrative Conm ssion
for the prosecution of crimnal violations of the

Wor kers’ Conpensation Law. ...’

Section 26 -- repeals Section 27.37, which had created
the “Council on Organized Crine” and detailed its
menber shi p and duti es.

Section 27 -- repeals Sections 282.501 and .502, which
had directed the Departnent of Education to establish
the “Ri sk Assessnent Coordi nating Council,” which was
to “devel op a popul ation-at-risk profile for purposes
of identifying at an early age, and tracking for
statistical purposes, persons who are probable

candi dates for entering into the crimnal justice
system so as to devel op educati on and hunan resources
to direct such persons away fromcrimnal activities,”
and providing for nmenbership and duties of this
counci | .

Section 28 -- repeals Sections 648.25(2), .265, and

. 266, which had established the “Bail Bond Advisory
Council,” which was to nonitor and nmake recommendati ons
regarding pre-trial rel ease procedures.

Section 29 -- anends Sections 648.26(1) and (4) to
elimnate the Bail Bond Advisory Council fromthe
regul atory process over bail bond agents.

Section 30 -- repeals the “Florida Drug Puni shnment Act
of 1990,” which had attenpted to identify offenders
whose crimnal activity was the result of drug probl ens
and direct those offenders into treatnment prograns.

Section 31 -- repeals section 827.05, which had created
the offense of “negligent treatnment of children.”

Section 32 -- repeals Section 943.031(6), which had
provided for automatic repeal of Section 943. 031, which
in turn created, provided for nmenbership, and inposed
duties upon, the “Florida Violent crinme Council.”

14



Sections 33-43 -- anends Sections 39.053, 893. 138,

895. 02, and Chapter 874 regardi ng the prosecution of

of fenders who are nenbers of a “Crimnal Street Gang,”
i ncluding new definitions, the creation of new

of fenses, and provisions for punishnment and forfeiture.

Sections 44-46 -- anends the habitualization sentencing
statutes in mnor ways.

Sections 47-48 -- anends the definitions of burglary
and trespass.

Section 49 -- anends the definition of theft.

Sections 50-53 -- anends the sentencing guidelines in
m nor ways.

Section 54 -- significantly amends Section 893. 135(1),
regarding the offense of trafficking in controlled
subst ances.

Sections 55-59 -- anends various statutes regarding
enhanced of fenses and a defendant’s eligibility for
gain-time or early rel ease.

Sections 60-67 -- creates the “Jimmy Ryce Act,” which
significantly anmends the Florida Sexual Predators Act
and establishes provisions regarding the rel ease of
public records regarding m ssing children.

Section 68 -- creates Section 943.15(3), which requires
“the Florida Sheriffs Association and the Florida
Police Chiefs Association [to] devel op protocols

est abl i shing when i njured apprehendees will be placed
under arrest and how security will be provided during
any hospitalization [and] address[ing] the cost to
hospi tal s of providing unrei nbursed nedi cal
services....”

Section 69 -- anends Section 16.56 to give the

st atewi de prosecutor jurisdiction over violation of “s.
847.0135, relating to conputer pornography and child
exploitation prevention....”

15



Sections 70-71 -- anends definitions and creates new
of fenses regardi ng conputer pornography.

Section 72 -- anmends Section 776.085 regarding the
provi sion of a civil damages action agai nst
perpetrators of forcible felonies.

Sections 73-74 -- provides for an effective date.

Chapt er 96-388 thus enconpasses a nultitude of unrel ated
subj ects that have separate and di sassoci ated objectives. It is
the variegated nature of the subject matters of the Act which
preclude the title fromconplying with the constitutional nmandate
that its subject be briefly expressed in the title.

The proof of constitutional violation in Chapter 96-388 is
clear. The only arguabl e connection anong all sections of the
bill is “public safety.” But Florida courts have rul ed such a
broad, general area may not be considered a single subject or the
constitutional mandate woul d becone neani ngl ess. For exanpl e,
both Bunnell and Wllians rejected the contention that many
separate matters may be included together in one bill if al
rel ate sonehow to a broad general subject area, such as crimna
justice or crinme prevention and control, as contended by the
state in those cases. The Fifth District in Wllians highlighted
the fallacy of such a position:

The Bunnell court [referring to the

Second District decision] reasoned that
al t hough not expressed in the title, it could

16



infer fromthe provisions of the bill, a
general subject, the crimnal justice system
whi ch was germane to both sections. Even if
t hat subj ect was expressed, for exanple, in a
title reading “Bill to Inprove Crim na
Justice in Florida,” we think this is the
obj ect and not the subject of the provisions.
Furt her, approving such a general subject for
a non-conprehensive law would wite
conpletely out of the constitution the anti -
| ogrolling provision of article Ill, section
6.
459 So.2d at 321. (Footnote omtted.)
Since the Act clearly includes a great nmany nore than one
subj ect, Chapter 96-388 violates article Ill, section 6,
Constitution of Florida, and should be invalidated. As the
violent career crimnal statute was unconstitutionally enacted by
both Chapter 95-182 and chapter 96-388, the w ndow period to
chal l enge the constitutionality of the statute renmai ned open
until May 24, 1997, the date of the biennial adoption of the
amendnents to the Florida Statutes. Because the instant offense
arose on Cctober 15, 1996, petitioner is entitled to relief.
Petitioner raised this very argunent in the trial court (V1
113-117), and on direct appeal to the First District Court. See,
Appendix B, Initial Brief of Appellant. Both courts rejected it.
Petitioner’s violent career crimnal sentence affect the

length of tinme he nust serve and affect his fundanental |iberty

interests. The sentence must be vacat ed.

17



ISSUE IT
THE SUBSTANTI VE OFFENSE OF POSSESSI ON OF A
FI REARM BY A VI OLENT CAREER CRI M NAL, W TH
VWHI CH PETI TI ONER STANDS CONVI CTED, | S
UNCONSTI TUTI ONAL BECAUSE | T WAS CREATED BY
CHAPTER 95- 182, LAWS OF FLORI DA, VWH CH WAS
ADOPTED I N VI OLATI ON OF THE SI NGLE SUBJECT
REQUI REMENT OF THE CONSTI TUTI ON OF FLORI DA
This issue was raised and rejected in both the trial court
(V1 119-127), and the district court. See Appendix B. Although
the district court did not certify that its ruling on this issue
was in conflict wwth the decision of another district court on
the same question of law, petitioner asserts that this issue is
inextricably intertwned with the First Issue and shoul d be
addressed by this Court.
Petitioner was charged with possession of a firearmby a
violent career crimnal (V1-72). Before trial he noved to
di sm ss that charged and argued, inter alia, that the statute
under which he was charged was created by Chapter 95-182, Laws of
Fl orida, which was unconstitutionally adopted in violation of the
singl e subject requirenent of Article Ill, section 6,
Constitution of Florida (V1 119-127).
Regardi ng the adoption of Chapter 95-182, petitioner relies

on, adopts, and incorporates herein by reference, the reasoning,

| aw, and argunent, presented in the Issue I, above. Petitioner

18



contends that if this Court finds Chapter 95-182 was
unconstitutionally adopted, then the offense of possession of a
firearmby a violent career crimnal, which was adopted pursuant

to that session | aw, nust al so be decl ared unconstituti onal.

REMEDY

| f the statute under which petitioner stands convicted is
found to have been adopted in violation of the single subject
requi renent of the Constitution of Florida, then his conviction
for that offense nust be vacated. A conviction may be entered,
however, for any |lesser included offense on which the jury was
i nstruct ed.

In the trial court, the jury was instructed on one |esser
i ncl uded of fense -- possession of a firearmby a convicted felon
(V1 137-138; 148). Therefore, on remand, the trial court nust be
instructed to vacate petitioner’s conviction for possession of a
firearmby a violent career crimnal, and to enter an order
finding himguilty of possession of a firearm by a convicted

f el on. Petitioner must then be resentenced for that conviction.
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CONCLUSION

Petitioner, based on the foregoing, respectfully urges this
Court to disapprove the decision of the First District Court,
vacate the conviction for possession of a firearmby a violent
career crimnal, and strike the sentence inposed below. On
remand, the trial court should be instructed to enter a judgnent
of guilt for possession of a firearmby a convicted felon, and

resentence petitioner accordingly.

CERTIFICATE OF SERVICE

| HEREBY CERTI FY that a copy of the foregoing has been
furnished to Laura Fullerton Lopez, Assistant Attorney Ceneral,
by delivery to The Capitol, Plaza Level, Tallahassee, FL 32399-
1050; and a copy has been mailed to Petitioner on this date,

January 18, 2001.

Respectful ly submtted,

NANCY A. DANI ELS
PUBLI C DEFENDER
SECOND JUDICIAL CTRCUIT

PH L PATTERSON

Assi stant Public Def ender

Fl a. Bar No. 0444774

Leon County Courthouse, Ste. 401
301 South Monroe Street

Tal | ahassee, FL 32301
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(850) 488-2458
ATTORNEY FOR Petitioner
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V. Case No. 96, 788
First DCA Case No. 1997-4068
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A Thomas v. State, 24 Fla. L. Wekly D2370
(Fla. 1st DCA Cctober 15, 1999)

B Supplenmental Initial Brief of Appellant
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