I N THE SUPREME COURT
STATE OF FLORI DA

Case No. SC96, 794

DAVI D HERNANDEZ RCDRI GUEZ,
Petitioner,
vVSs.
THE STATE OF FLORI DA,

Respondent.

REPLY BRI EF ON THE MERI TS
OF
DAVI D HERNANDEZ RODRI GUEZ

ON D SCRETI ONARY REVI EW OF DECI SI ON OF THE
D sTRI cT CourT oF APPEAL OF FLORI DA
SECOND DI STRI CT

LAW OFFI CE OF M CHAEL D. RAY
By: NEIL D. KOLNER, ESQ

Li berty Bui |l di ng

124 South M am Avenue
Mam , Florida 33130-1605
(305) 377-9000

Fax: (305) 377-9100

Fl orida Bar No. 747335

Counsel for



DAVID HERNANDEZ RODRIGUEZ

TABLE OF CONTENTS

ISSUES PRESENTED FOR REVIEW
I. Wiether a defendant now facing deportation for a
convi ction based on a nol o contendere plea who was never
advised that plea could lead to deportation shows
prejudice to permt wthdrawal of his plea and vacation
of his conviction?
II. Wiere trial court denies defendant’s notion to
wi t hdraw pl ea and vacate conviction solely due to now
quashed Di strict Court of Appeal decision, nmust the trial
court’s denial and District Court of Appeal affirmance
t hereof al so be quashed?

TABLE OF CITATIONS

CERTIFICATE OF FONT SIZE

SUMMARY OF ARGUMENT .

ARGUMENT
I. A DEFENDANT FACI NG DEPORTATI ON FOR A CONVI CTI ON WHO
PLED NOLO CONTENDERE BUT WAS NEVER ADVI SED H S PLEA COULD
LEAD TO DEPORTATI ON MAY MOVE TO W THDRAW PLEA AND VACATE
H' S CONVI CTI ON .
II. WHERE A TRIAL COURT DEN ES DEFENDANT' S MOTI ON TO
W THDRAW NOLO CONTENDERE PLEA AND VACATE CONVI CTI ON BASED
ONLY ON A NOW QUASHED DECI SI ON, THAT DENI AL AND DI STRI CT

COURT OF APPEAL AFFI RVANCE MUST ALSO BE QUASHED
i

ii

ii



CONCLUSION

CERTIFICATE OF SERVICE

TABLE OF CITATIONS

Cases:

Peart v. State,

705 So. 2d 1059 (Fla.

Peart v. State,

3d DCA 1998)

25 Fla. L. Weekly S271 (Fla. April 13, 2000)

Rodriguez v. State,

bri ef

742 So.2d 422 (Fla. 2d DCA 1999)

CERTIFICATE OF FONT SIZE

Counsel certifies the size and style of type used

is 12 point Courier

New, not proportionately spaced.

3

3

Page:

2

1, 2

2

in this



SUMMARY OF ARGUMENT

The State of Florida concedes that the i ssue before this Court
“I's not conpletely without nerit”. Br. O State, 2, 7. A Defendant,
Ii ke David Rodri guez, who accepted a nol o contendere plea in 1990,
and who was not advised that plea may result in deportation, may
nmove to set aside that plea and vacate conviction

In the interest of judicial econony, and to prevent
unnecessary litigation in the trial court, this Court ought to
quash the District Court of Appeal decision, as well as the trial
court order dated May 8, 1998 (which rescinded the trial court’s

April 15, 1998 Order vacating conviction).

ARGUMENT
I. A DEFENDANT FACING DEPORTATION FOR A
CONVI CTI ON VHO PLED NOLO CONTENDERE BUT WAS
NEVER ADVISED H'S PLEA COULD LEAD TO
DEPORTATI ON MAY MOVE TO W THDRAW PLEA AND

VACATE H S CONVI CTI ON

This issue was adequately addressed in Petitioner’s Initial
Brief on the Merits, and was not contradicted by the State of
Fl ori da.

Accordingly, it is now clear that a defendant I|ike David
Rodri guez who was not advi sed when he pled nol o contendere that he

may be deported as a result, may seek to have his plea set aside
1



and conviction vacated, in light of this Court’s decision in Peart
v. State, 25 Fla. L. Weekly S271 (Fla. Apr. 13, 2000).

II. WHERE A TRIAL COURT DEN ES DEFENDANT' S MOTI ON TO

W THDRAWNCLO CONTENDERE PLEA AND VACATE CONVI CTI ON BASED

ONLY ON A NOW QUASHED DECI SI ON, THAT DENI AL AND DI STRI CT

COURT OF APPEAL AFFI RVANCE MUST ALSO BE QUASHED

This issue was adequately addressed in Petitioner’s Initial
Brief on the nerits and was not contested by the State of Florida.

Accordingly, since the only basis for the Second District’s
affirmance of the trial court rescission of its order vacating
David Rodriguez’s conviction was Peart v. State, 705 So.2d 1059
(Fla. 3d DCA 1998) which this Court has quashed, the trial court
resci ssion and the Second District’s affirmance thereof, Rodriguez
v. State, 742 So.2d 422 (Fla. 2d DCA 1999), ought to be quashed as

wel | .

CONCLUSION

For all these reasons and those in David Rodriguez's Initial
Brief on the Merits, to avoid unnecessary litigation in the
interest of judicial econony, David Rodriguez requests that this
Court:

1. Quash the decision of the Second District, Rodriguez v.
State, 742 So.2d 422 (Fla. 2d DCA 1999); and

2. Quash the May 8, 1998 Order of the trial court, wth
2



directions to reinstate the April 15, 1998 Order of the trial court

wi t hdrawi ng pl ea and vacating convicti on.
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