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STATEMENT OF THE CASE AND FACTS
Since the only facts relevant to the jurisdictional decision to either accept or
reject the Petition for Certiorari are those facts contained within the four corners of the
decision allegedly in conflict, Reaves v. State, 485 So. 2d. 829, 830 (Fla. 1986),
Respondent omits the samé except as specifically noted. FlaR.App.P. 9.210(c). A
copy of the Second District Court of Appeal’s decision in United Services Automobile

Association_v. Phillips, 740 So. 2d. 1205 (Fla. 2d DCA 1999) is included in the

Appendix hereto (A. 1-5).

A copy of the Mandate issued from the Second Court of Appeal on October 14,
1999 is also made part of the Appendix hereto (A.6).

John Phillips, the son of the deceased, Wanda Phillips, and the Personal
Representative of her Estate, was insured under a USAA automobile insurance policy
with uninsured motorist limits of $100,000 per person/$300,000 per occurrence. So
was his mother. They are both Class I insureds (A. 2).

Petitioner’s Motion for Certification on the same basis as its Jurisdictional Brief
and its Motion for Rehearing were denied by Order of the Second District Court of
Appeal on September 23, 1999 (A. 7)

SUMMARY OF THE ARGUMENT

Where there is no announced rule of law which expressly and directly conflicts




with other appellate expressions of law and substantially different controlling facts
exist, there simply is no constitutional basis for this Court to exercise its discretion to
accept jurisdiction.

Government vehicle exclusions in UM policies have long held to be
impermissible and unenforceable. Neither the legislature nor any Florida court has
provided otherwise. Moreover, the majority of other jurisdictions that have considered
this 1ssue have determined that these pohtical subdivision exclusions are void against
public policy. Had the legislature desired to exclude government-owned vehicles from
the UM statute, it could and would have done so.

As it concerns the “self-insured” exclusion, the Phillips decision can not be in
conflict with Gabniel v, Travelers Indemnity Com , 515 So. 2d. 1322 (Fla. 3d DCA
1987) m that the stipulated undisputed facts in Gabriel establish that the City of Miami
was self-insured whereas in Phillips the undisputed facts demonstrated that PSTA was
not a self-insurer. Moreover, this Court in Young v. Progressive Southeast Insurance
Company, 25 Fla. L. Weekly S121 (Fla. Feb. 10, 2000) expressly disapproved Gabriel
and held such a self-insured motorist exclusion invalid.

In determining that PSTA’s excess policy, contingent upon the successful
passage of a claims bill, was not “available™ for set-off against USAA’s UM coverage,

the court properly recognized that the theoretical, speculative, and conjectural
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contingent availability contravenes the contextual nature of excess uninsured motorist
coverage which is to provide a less cumbersome method for an insured legally entitled
to recover so that they may receive payment from their insurer as opposed the expense
of a trial against the tortfeasor or pursuing what may prove to be a futile effort toward
the successful passage of a claims bill.
Discretionary jurisdiction should, therefore, be declined.
ARGUMENT
L The Phillips decision does not expressly and directly conflict with this
Court’s decision in Carguillo v. State Farm M Auto Insurance
Company, 529 So. 2d. 276 (Fla. 1988) in that a rule of law is not being
applied to produce a different result in a case which involves
substantially the same controlling facts as a prior case.
In its Amended Jurisdictional Brief, Petitioner recedes from its prior opening
sentence suggesting that this «... is an issue of first impression for this Court” and now
claims that the issue has never been addressed by this Court. If this Court did not

address the issue in Carguillo, then there can not be an express and direct conflict with

that case.!

"This claim by USAA appears inaccurate in that the Florida Supreme Court in
Mullis v. State Farm Mutual Automobile Insurance Company, 252 So. 2d. 229, 236
(Fla. 1971) seemingly cited with approval, a Federal Eighth Circuit case holding,
invalid, a govemment-owned UM exclusion under Arkansas law. Accord Johns v,
Liberty Mutual Fire Insurance Company, 337 So. 2d. 830 (Fla. 2d DCA 1976) cert.
den. 348 So. 2d 949 (finding such a government vehicle exclusion legally
impermissible under Florida law). Indeed, in Young, this Court seemingly cites with
approval the Supreme Court of Maine’s decision in Young v. Greater Portland
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In Phillips, Wanda Phillips, a pedestrian, was struck and killed by a c'ity bus
owned and operated by Pinellas Suncoast Transit Authority on public streets of St.
Petersburg, Pinellas County, Florida. In Carguillo, supra, the insured’s son was killed
when his off-road motorcycle collided with another off-road motorcycle in an open
field. In Carguillo, 529 So. 2d. at 278, this Court stated:

We therefore hold- that a vehicle designed primarily for off-road use can

be excluded from uninsured motorist coverage because it is not a “motor

vehicle” within the definition of the financial responsibility law.

In contrast, not direct conflict,” it is apparent that this Court’s holding in
Carguillo is predicated upon the fact that this particular incident did not mvolve
highways or public roads of the state, so would not, therefore, be void for public policy
reasons.

There has never been any issue whatsoever as to whether or not the Pinellas
Suncoast Transit Authority bus is a “motor vehicle” for the purposes of umnsured
motorist coverage. Compare Grant v, State Farm Fire and Casualty Company, 620 So.

2d. 778 (Fla. 4th DCA 1993), affirmed, 638 So. 2d. 936 (Fla. 1994) (determining that

Transit District, 535 A. 2d 417, 420 (Me. 1987) (striking a policy provision
excluding vehicles owned by government entity).

"Direct” is defined as “immediate; proximate; by the shortest course; without
circuity; operating by an immediate connection or relation, instead of operating
through a medium; the opposite of indirect.” Black’s Law Dictionary, p 546 (4th
ed. rev. 1968).




a motorcycle was a “motor vehicle” for purposes of other-owned-vehicle exclusions

to uninsured motorist benefit coverage).® This Court in reaffirming the Mullis v. State

Farm Mutual Automobile Insurance Company, 252 So. 2d. 229 (Fla. 1971) principals

noted that “[u]ninsured motorist protection does not inure to a particular motor vehicle,
but instead protects the named insured or insured members of his family ...”
Government Employees Insurance Company v, Douglas, 654 So. 2d. 118, 120 (Fla.
1995). See also Bulone v. USAA, 660 So. 2d. 399, 404-405 (Fla. 2d DCA 1995).
USAA contends that if a govermment vehicle exclusion is found to be
unenforceable, then a UM carrier will have no right of subrogation. It cites no authority
for the proposition that simply because a governmental entity is involved the UM
carrier forfeits the right of subrogation. As pointed out in the article by Lewis F.
Collins, Jr. Are You “Legally Entitled to Recover” Underinsured Motorist Benefits?
(A-8), the UM carrier maintains the right of subrogation because there is no absolute
cap on damages. 1f there is no absolute cap for the sovereign, then there is nothing to

preclude USAA from pursuing a subrogation claim in the form of a legislative claims

*In contrast to the era of Mullis, an automobile now insured under the
Florida no-fault policy is generally not a “motor vehicle” for purposes of financial
responsibility (citation omitted).” Martin v, St. Paul Fire and Marine Insurance
Company, 670 So. 2d. 997, 1001 (Fla. 2d DCA 1996) (noting also that the concept
of Class I uninsured motorist coverage as “family coverage™ remains viable) (Judge
Altenbernd).




bill. Indeed, in footnote 5 of the Young decision, this Court stated

We disagree with the dissent’s assessment that our decision today calls

into question the uninsured motorist carrier’s right to subrogation. The

uninsured motorist carrier retains a right to subrogation against the self-

insured tortfeasor, just as it would entertain a right of subrogation against

an umnsured tortfeasor.

Since in Young, Progressive Southeastern Insurance Company retains its right
of subrogation against the Hillsborough County Sheriff’s Office, Respondent fails to
understand why USAA would not maintain its subrogation rights against PSTA. But,
in this case, the trial court and the Second District Court of Appeal determined that

USAA had, after being notified of PSTA’s offer, denied coverage and waived any

objection to the settlement. USAA v. Phillips, 740 So. 2d. 1206 (Fla. 2d DCA 1999).

So, USAA’s right of subrogation is not even at 1ssue here. Its argument is specious.

The Second District Court of Appeal noting ... an enormous difference between
Carguillo and this case,” ultimately held that there was no reason, in law or public
policy, for permitting the exclusion of government-owned vehicles from uninsured
motorist coverage (A. 5). That has been the state of the law on government-owned

exclusions for over twenty-five (25) years.*

“‘Indeed, Florida is among the majority of jurisdictions determining that
political division uninsured motorist exclusions are, despite the waiver of sovereign
immunity, void as against public policy. See generally Annot., 26 ALR 3d 883
Section 12.5 Insurance - “Uninsured” Motorist (Supp. 1996). Recent decisions,
joining the majority of courts, in holding these “government vehicle” exclusions
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II.  Neither does Phillips expressly and directly conflict with Gabriel v.
Travelers Indemnity Company, 515 So. 2d. 1322 (Fla. 3d DCA 1987)
nor this Court’s decisions in Hannah v. Newkirk, 675 So. 2d. 112

(Fla. 1996) and Industrial Fire & Casualty Insurance Co. v. Kwechin,
447 So. 2d. 1337 (Fla. 1983).

This Court, in Young v. Progressive Southeastern Insurance Company, 25 Fla.

L. Weekly S120 (Fla. Feb. 10, 2000) expressly disapproved Gabriel and held that self-

insured exclusions in uninsured motorist policies are unenforceable in Florida. USAA
recognizes, as it must, that the Young decision 1s dispositive.

Should this Court grant the pending Motion for Rehearing and reverse its ruling
then John G. Phillips will rely upon his initial Jurisdictional Brief establishing that there
1s neither an express nor direct conflict.

III. Because Respondent is legally entitled to recover from PSTA, and the

PSTA’s excess policy is payable only upon the successful passage of

a claims bill, there is no express and direct conflict with the cited

Florida decisions holding that UM coverage is excess.

Again, USAA claims it has no right of subrogation yet must pay UM benefits.

USAA’s contention is fatally flawed for a number of reasons. First, as pointed out in

argument under Point I, USAA waived its subrogation rights in this case.” Second,

unlawful restrictions on mandatory UM coverage include Ronning v. Citizens

Security Insurance Company, 557 NW. 2d. 363 (Minn. App. 1996) and
Transportation Insurance Company v. Martinez, 899 P. 2d. 194 (Ariz. App. 1995).

SAbberton v. Colonial Penn Insurance Company, 421 So. 2d. 6 (Fla. 2d DCA
1982); Aristonico Infante v, Preferred Risk Mutual Insuranc m , 364 So. 2d
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there is nothing precluding USAA from seeking subrogation in the form of a legislative
claims bill. Third, USAA seemingly desires that this Court overlook that Phillips 1s
“legally entitled to recover” against PSTA, so UM coverage 1s available. John G.

Phillips is free and unshackled to pursue his UM coverage, first, without even making

a claim or collecting anything from the at-fault tortfeasor. Eg. Jones v. Integral
Insurance Company, 631 So. 2d. 1132 (Fla. 3d DCA 1994).

USAA’s argument that the availability of its uninsured motorist coverage 1s first
to be reduced by the amount of recovery from the tortfeasor has been uniformly
rejected as necessarily rendering UM coverage illusory. Annot., 40 ALR 5th 603,
Uninsured Motorist - Reduction (1996). For, only liability payments are to be off-set

against damages rather than UM coverage under the current version of the UM statute.

Travelers Insurance Company v. Warren, 678 So. 2d. 324, 327 (Fla. 1996) Compare
Shelby Mutual Insurance Company of Shelby, Ohig v, Smith, 556 So. 2d. 393, 396

(Fla. 1990). USAA’s contention is indistinguishable from the situation which existed
before the 1989 amendment to Section 627.727, Fla. Stat., providing that there was
simply no uninsured motorist vehicle upon which to predicate a claim for UM coverage

if the tortfeasor’s liability coverage exceeded the UM coverage.

874 (Fla. 3d DCA 1978); Quinn v. Amerisure Insurance Company, 568 So. 2d.

1277, 1278 (Fla. 4th DCA 1990); Great American Insurance Company v. Pappas,
345 So. 2d. 823 (Fla. 4th DCA 1977).




Again, it is undisputed that Mr. Phillips is “legally entitled to recover” from
PSTA. Michigan Millers Mutual Insurance Company v. Bourke, 581 So. 2d. 1365
(Fla. 2d DCA 1991), approved 607 So. 2d. 418 (Fla. 1992). See also Louis F. Collins,
Are You “Legally Entitled to Recover” Underinsured Motorist Benefils?, pps 40-46,
Fla. Bar Journal, (July/August 1993) (A 8-12).

The Second District Court of Appeal properly recognized that “private relief acts
are granted strictly as a matter of legislative grace. See Gamble v. Wells, 450 So. 2d.
850 (Fla. 1984)” (A. 8). Indeed, in its discretion, the legislature may decline to grant
any rehief whatsoever. Gerard v. Department of Transportation, 472 So. 2d. 1170,
1173 (Fla. 1985).°

The Second District Court of Appeal’s determination of “availability” under
Section 627.727(1), Fla. Stat., does not expressly or directly conflict with any of
Florida decisions. Indeed, it 1s in consonance with estéblished and developing law in

this context. See, eg., Allstate Insurance Company v. Rudnick, 706 So. 2d. 389 (Fla.

4th DCA 1998);, White v. Westlund, 624 So. 2d. 1148 (Fla. 4th DCA 1993; Hartford

®In Bulone v. United Services Automobile Association, 660 So. 2d. 399, 403
at fn 6 (Fla. 2d DCA 1995) Judge Altenbernd notes that the concept of umnsured
motorist coverage has been expanded to include vehicles whose owners present
particular collectibility problems (also of particular interest is an incisive analysis
concerning UM intended coverage for elderly family members who no longer drive
and rely on taxis and public transportation, and are injured either as a passenger or
pedestrian.)




Acciden Indemni m Lackore, 408 So. 2d. 1040, 1042 (Fla. 1982).
The only set-off permitted, then, is to prevent duplication of benefits. It makes sense
that “available benefits” must mean that which is actually available to the insured and

not benefits which may be only figuratively available on a contingent or speculative

basis. See Farm Mutual Automobile In m v. Diem, 358 So. 2d.
39, 41 (Fla. 3d DCA 1978); United Services Automobile Association v, Strasser, 530

So. 2d. 1026 (Fla. 4th DCA 1988) (USAA to provide full UM benefits of $200,000
with no set-off for tortfeasor’s $65,000 bodily injury liability limits).

In conclusion, Pomt I11 is entirely without any merit whatsoever as establishing
an express and direct conflict.

CONCLUSION

USAA’s Amended Junisdictional Brief in light of this Court’s decision in Young
v. Progressive Southeastern Insurance Company, 25 Fla. L. Weekly $120 (Fla. Feb. 10,
2000) fails to establish that the Phillips decision is in express and direct conflict with
any Florida decisions. This Court should, therefore, decline the acceptance of

discretionary jurisdiction and remand this case for further proceedings in the trial court.
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UNITED SERVICES AUTOQ. ASS’N v. PHILLIPS

Fla. 1205

Cite as 740 So.2d 1205 (Fla.App. 2 Dist. 1999)

UNITED SERVICES AUTOMOBILE
ASSOCIATION, Appellant/Cross-
Appellee,

\D

. John G. PHILLIPS, individually and as

Personal Representative of the Estate
of Wanda Phillips, Deceased, Appel-
lee/Cross--Appellant.

No. 97-02462.

Distriet Court of Appeal of Florida,
Second Distriet.

July 30, 1999,
Rehearing Denied Sept. 23, 1999.

Personal representative of insured’s
estate brought action to recover uninsured
motorist (UM) benefits for death caused
by regional transit authority bus. The Cir-
cuit Court, Pinellas County, David A.
Demers, J., determined that the bus was
uninsured, but that no benefits were pay-
able. Appeal and cross-appeal were taken.
The Distriet Court of Appeal, Northeutt,
J., held that: (1) excluding authority’s bus
from the definition of “uninsured motor

vehicle” was invalid; (2) authority was not

a self-insurer; and (3) its excess liability
insurance was not available and did not
offset UM elaim.

Affirmed in part, reversed in part, and
remanded.

1. Insurance &=2786

Excluding vehicle owned by any gov-
ernmental unit or agency from the defini-
tion of “uninsured motor vehicle” was in-
valid.

2. Insurance &=1004, 2786

Regional transit authority without a
certificate of self-insurance was not a “self-
insurer,” even though it administered and
budgeted for claims within its deductible
for liability insurance, and, thus, provision
of personal antomobile insurance policy ex-
cluding vehicle owned by self-insurer from

A

the definition of “uninsured motor vehicle”
did not apply.

See publication Words and Phras-
es for other judicial constructions
and definitions.

3. Insurance <2806

Regional transit authority’s excess lia-
bility coverage that was payable only if the
legislature passed a private relief act was
not, “available” within the meaning of stat-
ute stating that uninsured motorist (UM)
coverage does not duplicate available liabil-
ity insurance Dbenefits. West’s F.S.A
§ 627.727(1).

See publication Words and Phras-
es for other judicial constructions
and definitions.

4. Statutes €&=247

Unlike ecivil judgments, private relief
acts are not obtainable by right upon the
claimant’s proof of entitlement; they are
granted strictly as a matter of legislative
grace.

Kimberly A. Staffa and David J. Abbey
of Fox, Grove, Abbey, Adams, Byelick &
Kiernan, L.L.P., St. Petersburg, for Appel-
lant/Cross—-Appellee.

Roy L. Glass of Law Offices of Roy L.
Glass, P.A., St. Petersburg, for Appel-
lee/Cross—Appellant.

NORTHCUTT, Judge.

This controversy centers on United Ser-
vices Automobile Association’s denial of
uninsured motorist benefits claimed by
John Phillips, who is the son of Wanda
Phillips and the personal representative of
her estate. Mrs. Phillips died after being
struck by a bus owned by the Pinellas
Suncoast Transit Authority. On cross mo-
tions for summary judgment, the eireuit
court issued a final declaratory judgment
holding that there was uninsured motorist
coverage even though the policy’s defini-
tion of “uninsured” excluded vehicles
owned by government entities or by self-
insurers. The court also determined that
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under the circumstances of this ecase, no
benefits are payable under the policy un-
less the claimant’s damages exceed $2.1
million. USAA appeals the former ruling,
which we affirm. Phillips cross-appeals
the latter ruling, which we reverse.

At the time of the accident on June 30,
1996, Phillips and his mother were insured
under a USAA automobile insurance policy
with uninsured motorist limits of $100,000
per person/$300,000 per occurrence. The
Authority, a government entity, had a lia-
bility insurance policy obtained through
the Florida League of Cities. It contained
an excess endorsement providing $2 mil-
lion in coverage for claims exceeding a
retained limit of $100,000, the cap on the
damages the Authority could be required
to pay under the limited sovereign immu-
nity waiver contained in section 768.28,
Florida Statutes (1995). The excess en-
dorsement provided that it was “solely for
any liability resulting from entry of a
claims bill pursuant to [s]ection 768.28(5),
Florida Statutes....”

Following the accident,” the Authority
offered to settle with Phillips for its re-
tained limit of $100,000. When Phillips
notified USAA of the offer, it denied cover-
age, thus waiving any objection to the
settlement. Phillips subsequently execut-
ed a release that extinguished any liability
on the part of the Authority, its bus driver,
and the Florida League of Cities.

[1} Phillips then sought uninsured mo-
torist benefits under the USAA policy.
USAA rejected the claim, citing poliey ex-
clusions for any vehicle or equipment that
is “owned or operated by a self-insurer
under any applicable motor vehicle law” or
“owned by any governmental unit or agen-
ey.” Litigation ensued, resulting in the
order before us,

1. Section 324.021(1), Florida Statutes (1999),
delines "“motor vehicle” as “[elvery self-pro-
pelled vehicle which is designed and required
to be licensed for use upon a highway, includ-
ing trailers and semitrailers designed for use
with such vehicles, except traction engines,
road rollers, farm tractors, power shovels,

A-2
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When ruling that there was Coverage;é
under the policy, the cireuit court followed %

Ins. Co., 337 So.2d 830 (Fla. 2d DCA 1976),
In that case, which involved a city-owned
vehicle, we held that it was legally imper-

missible to exclude government vehicles

from uninsured motorist coverage. We
explained that the “uninsured motorist
statute was enacted to provide relief to
innocent persons who are injured through
the negligence of an uninsured motorist,
and such liability is not to be ‘whittled
away by exclusions and exceptions.” Id,
at 831 (citations omitted).

USAA argues that Johns itself has been
whittled away at the hands of the courts.
To a degree, this is true. In Johns, we
rejected the uninsured motorist insurer’s
argument that it could exclude accidents
involving government-owned vehicles be-
cause government entities were exempt
from compliance with the financial respon-
sibility law. “There is no reason to read
the exclusion of government-owned vehi-
cles in the financial responsibility law in
pari materia with the uninsured motorist
statute.” Johns, 337 So.2d at 831. But
the Florida Supreme Court did refer to
the financial responsibility law when decid-
ing the uninsured motorist coverage dis-
pute in Carguillo v. State Farm Mut.
Auto. Ins. Co, 529 So.2d 276 (Fla.1988).
That case, which involved a collision be-
tween two off-road motorcycles in an open
field, placed in issue the validity of an
uninsured motorist policy exclusion for ve-
hicles “designed for use mainly off public
roads.” The supreme court ruled that the
exclusion was permissible because the fi-
nancial responsibility law, chapter 324, de-
fines “motor vehicle” as a vehicle “de-
signed and required to be licensed for use
upon a highway.”! The court held that a

and well drillers, and every vehicle which is
propelled by electric power obtained from
overhead wires but not operated upon rails,
but not including any bicycle or moped.
However, the term ‘motor vehicle’ shall not
include any motor vehicle as defined in s.
627.732(1) when the owner of such vehicle

i

our decision in Johns v. Liberty Mut. Fipe




vehicle designed primarily for off-road use
can be excluded from uninsured motorist
coverage “because it is not a ‘motor vehi-
cle’ within the definition of the financial
responsibility law.” Carguillo, 529 So.2d
at 278.

We do not understand Carguillo to
mean that uninsured motorist insurers
may exclude all conveyances that are not
subject to the financial respomnsibility law.
Unlike the off-road motorcyele involved in
that case, government-owned vehicles are
not per se outside the definition of motor
vehicle for purposes of chapter 324. Rath-
er, they are “exempt from the operation”
of the chapter by virtue of section
324.051(2)(a)2., Florida Statutes (1995), a
subsection of the statute that otherwise
calls for the suspension of licenses and
registrations of operators and owners of
motor vehicles involved in accidents.

Vis-a-vis the public policies behind the
financial responsibility law and the unin-
S motorist statute, there is an enor-
m difference between Carguillo and

this case. By its very nature, the off-road

vehicle involved in Carguillo posed far less
danger to the public than the vehicles in-
cluded in the legislature’'s definition of
“motor vehicle.” Here we are dealing with
a vehicle which falls squarely within that
definition. It is as dangerous to the public

has complied with the requirements of ss.
627.730-627.7403, inclusive, unless the provi-
sions of s. 324.031 apply; and, in such case,
the applicable proof of insurance provisions
of 5. 320.02 apply.”

2. USAA contends that we implicitly recog-
nized the validity of government vehicle ex-
clusions in Comwesanas v. Auto-Owners Ins.
Co., 700 So0.2d 118 (Fla. 2d DCA 1997). when
we affirmed a judgment for the insurer under
a policy containing exclusions for vehicles
owned by government entities and by self-
insurers. But a closer reading of Comesanas
demonstrates that it was based solely on the
sell-insurer exclusion. It relied on Amica
Mutual Ins. Co. v. Amato, 667 50.2d 802 (Fla.
4th DCA 1995), which invelved a self-insurer
exclusion, not a gavernment vehicle exclu-
sion. We concluded that “the relevant policy
.isinn and Hartline's status as a self-insur-

e indistinguishable from the relevant ele-

UNITED SERVICES AUTO. ASS'N v. PHILLIPS Fla. 1207
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as any other vehicle designed for use on
the highways, regardless of the happen-
stance of its ownership. We believe the
public policy exception that permits an
uninsured motorist coverage exclusion for
the former simply is inapplicable to the
latter. Moreover, we discern no other rea-
son, in law or public policy, for permitting
the exclusion of government-owned vehi-
cles from uninsured motorist coverage.
See Johns, 337 So.2d at 831.2

[2] We also approve the circuit court’s
determination that the Authority was not a
self-insurer. In so holding the ecireuit
court again followed Johns, in which we
declined to decide the validity of the self-
insurer exclusion because the tortfeasor
had not obtained a certificate of self-insur-
ance in accordance with section 324.171.°
Likewise, here the Authority had not ob-
tained a certificate of self-insurance,.

USAA argues that in this regard Johns
was overruled by subsequent legislation
amending the sovereign immunity waiver
statute to permit government entities to
self-insure. See § 768.28(15), Fla. Stat.
(1995). Indeed, in Gabriel v. Travelers
Indem. Co., 515 S0.2d 1322 (Fla. 3d DCA
1987), the Third District read that provi-
sion in pari materia with the financial re-
gponsibility law, and concluded that a gov-
ernment tortfeasor may be a self-insurer

ments deemed controlling in Amica.” Come-
sanas, 700 So.2d at 118.

3. Following our decision in Johns v. Libertv
Mut. Fire Ins. Co., 337 So0.2d 830 (Fla. 2d
DCA 1976), other courts have approved the
self-insurer exclusion, see Amica Mur. Ins. Co.
v. Amato, 667 So.2d 802 (Fla. 4th DCA 1995);
Gabriel v. Travelers Indem. Co., 515 So.2d
1322 (Fla. 3d DCA 1987). In Comesanas v.
Auto-Owners Ins, Co., 700 So0.2d 118 (Fla. 2d
DCA 1997), we implicitly approved the exclu-
sion when we announced our agreement with
Amato. Since thal time, however, we have
certified as being of great public importance
the question whether the self-insurer exclu-
sion is permissible under Florida law and
public policy. See Young v. Progressive South-
eastern Ins. Co., 712 So0.2d 460 (Fla. 2d DCA
1998), review granted, 728 So0.2d 206 (Fla.
19938).
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without obtaining a certificate of self-insur-
ance, Gabriel disagreed with JoAns to the
extent that JoAns suggested otherwise.

USAA urges us to recede from Johns
and adopt the reasoning of Gabriel. But
under the circumstances of this case the
question is academic, for the undisputed
facts of record demonstrate that even un-
der the Gabriel holding the Authority was

‘not a self-insurer. As USAA has remind-

ed us, self-insurance is
a planned program of paying from a
company's own funds for losses sus-
tained, where it recognizes reasonably
the potential losses that might be in-
curred, does all that it can to avoid or
reduce this potential, and then provides
a means to process and pay for the
losses remaining. ... A true self-insur-
ance plan contemplates the establish-
ment of a fund based on projections of
future losses and the identification and
measurement of actual claims against
the self-insured entity so that money
from the fund may be set aside to pay
those claims if and when they come due.
Thomas W. Raynard, The Local Govern-
ment as Insured or Insurer, 20 The Urban
Lawyer 103 (198R).

The tortfeasor in Gabriel, the City of
Miami, satisfied that definition. It had
established a self-insurance program ad-
ministered by its risk management depart-
ment, which paid claims from monies set
aside for that purpose in a trust fund.?
Although the Authority engaged in risk
management and administered eclaims
within its $100,000 retained limit, it did not
consider itself a self-insurer. To the con-
trary, it treated the retained limit as a
deductible against its lability policy. Ac-
cordingly, it had not established a fund for
the payment of claims. Instead, each year

4. In Gabriel v, Travelers Indem. Co., 515 So.2d
1322, 1324 (Fla. 3d DCA 1987), the court
noted that fact: “The stipulated record belore
us disclosed that the City is (inanciallv re-
sponsible. It states:

6. The Citv of Miami Risk Management
Department administers the City of Miami
Self-Insurance Program by which the Ciwy

740 SOUTHERN REPORTER, 2d SERIES

it included anticipated payments in itg an- |
nual operating budget.

The fact that the Authority retained re?
sponsibility for claims up to $100,000 did:
not make it a self-insurer. See Zeichner y+
City of Lauderhill, 732 So.2d 1109, 24 Flg -
L. Weekly D477 (Fla. 4th DCA 1999)
(holding that city’s $75,000 retained limit
did not render it a self-insurer). Nor do
we believe that the Authority became gz
self-insurer simply because it administered
and budgeted for claims within that limijt,
For the foregoing reasons, we affirm the
circuit court’s determination that there
was uninsured motorist coverage under

the USAA policy.

[3] We disagree with the circuit court’s
holding that no benefits are payable unless
Phillips’s damages exceed $2.1 million, the
sum of the Authority’s retained limit and
the excess endorsement under the Florida
League of Cities policy. That ruling was
premised on the court’s conclusion that the
$2 million excess coverage was “available”
to Phillips as contemplated by the follow-
ing provision in the uninsured motorist
statute:

The coverage described under this sec-

tion shall be over and above, but shall

not duplicate, the benefits available to
an insured under any workers’ compen-
sation law, personal injury protection
benefits, disability benefits law, or simi-
lar law; under any automobile medical
expense coverage; under any motor ve-
hicle liability insurance coverage; or
from the owner or operator of the unin-
sured motor vehicle or any other person
or organization jointly or severally liable
together with such owner or operator
for the accident; and such coverage
shall cover the difference, if any, be-
tween the sum of such benefits and the
damages sustained, up to the maximum

defines iiself as “self-insured” for claims
against the City. The City considers itsell a
self-insured municipal corporation provid-
ed by Article VI in the Finance Section of
the City of Miami Code, Sections 1893-
18104 entitled "Self Insurance and Insur-
ance Trust Fund.'”

A-Y




RATHKAMP v, DEPARTMENT OF COMM. AFFAIRS

Fla. 1209

Clte as 740 So.2d 1209 (Fla.App. 3 Dist. 1999)

amount of such coverage provided under

this section.

§ 627.727(1), Fla. Stat. (1995).

There is secant authority on the meaning
of the term “available” in this context.
But under the doctrine of noscitur a soci-
is, the meaning of statutory terms and the
legislative intent behind them may be dis-
covered by taking them in the context of
words associated with them in the statute.
See, e.g.. Cepcot Corp. v. Dep't of Bus. and
Profl Regulation, 668 So.2d 1092 (Fla. 2d
DCA 1995). It is telling, then, that each
source of “available” benefits listed in the
statute entails a legally enforceable right
to recover which arises upon the occur-
rence reswlting in the insured’s injury.

{4] Under the Authority’s excess poli-
cy, however, no enforceable right to bene-
fits arises upon an occurrence. The policy
declares that its benefits are payable only
if the legislature passes a claims bill en-
acting a private relief act. Unlike eivil

ents, private relief acts are not ob-

Mable by right upon the eclaimant’s
proof of his entitlement. Private relief
acts are granted strietly as a matter of
legislative grace. See Gamble v. Wells,
450 So.2d 850 (F1a.1984). Moreover, the
beneficiary of such an act would recover
by virtue of its enactment, regardless of
whether the government tortfeasor had
purchased insurance for the purpose of
paying it. We conclude that there were
no “benefits available” to Phillips under
the Authority’s excess policy, as contem-
plated in the uninsured motorist statute.
Therefore, we reverse the final declarato-
ry judgment insofar as it holds that Phil-
lips may not recover uninsured motorist
benefits under the USAA policy unless his
damages exceed $2.1 million.

Affirmed in part. reversed in part, re-
manded for further proceedings.

FULMER, AC.J, and WHATLEY, J,,

Coneur.
W
© £ xgy NuMBER SYSTEM
® :

John RATHKAMP, individually, Monroe
County Vacation Rental Managers,
Inc., a Florida corporation, Lower
Keys Chamber of Commerce, a Flori-
da corporation, and Marathon Cham-
ber of Commerce, a Florida corpora-
tion, Appellants,

v.

DEPARTMENT OF COMMUNITY
AFFAIRS and Monroe
County, Appellees,

No. 98-3383.

Distriet Court of Appeal of Florida,
Third District.

Aug. 4, 1999.
Rehearing Denied Oct. 20, 1999.

Appeal was taken from a final order
entered by Florida Department of Com-
munity Affairs (FDCA) finding county or-
dinance to be consistent with principles of
guiding development for Florida Keys. The
District Court of Appeal held that provi-
sion of Florida Keys Area Protection Act
setting forth principles for guiding devel-
opment is not an unconstitutional delega-'
tion of legislative authority to Florida De-
partment of Community Affairs (FDCA).

Affirmed.

Constitutional Law ¢=62(5.1)
Zoning and Planning ¢=41

Provision of Florida Keys Area Pro-
tection Act setting forth principles for
guiding development is not an unconstitu-
tional delegation of legislative authority to
Florida Department of Community Affairs
(FDCA). West's F.5.A. § 380.0552(7).

Gray Harris and Robinson, P.A., and
Wilbur E. Brewton, and Kenneth .J. Plante
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écf}\ 0(’),'
SECOND DISTRICT I

THIS CAUSE HAVING BEEN BROUGHT TO THIS CQURT BY APP ‘ AR u\
AND AFTER DUE CONSIDERATION THE COURT HAVING ISSUED ITS OPINIONy., &(

YOU ARE HEREBY COMMANDED THAT SUCH FURTHER PROCEEDINGSE
BE HAD IN SAID CAUSE (N ACCORDANCE WITH THE OPINION OF THIS COURT
ATTACHED HERETO AND INCORPORATED AS PART OF THIS ORDER, AND WITH

THE RULES OF PROCEDURE AND LAWS OF THE STATE OF FLORIDA.

WITNESS THE HONORABLE DAVID F. PATTERSON CHIEF JUDGE OF THE
DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA, SECOND DISTRICT,

AND THE SEAL OF THE SAID COURT AT LAKELAND, FLORIDA ON THIS DAY.

DATE: October 14, 1999
SECOND DCA CASE NO. 1997-2462
COUNTY OF ORIGIN:  Pinellas

TRIAL COURT-CASE NO. 96-005826

CASE STYLE: . UNITED SERVICES v. JOHN G. PHILLIPS, ETC,,
- AUTOMOCBILE ASSQCIATION
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dames Birkhold
lerk -

- ¢c: (Without Attached Opinion) : .
Kimberly Staffa Mello, Esq. David J. Abbey, Esq. Roy L. Glass, Esq.
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SECOND DISTRICT, POST OFFICE BOX 327, LAKELAND, FL 33802-0327

September 23, 1999

CASE NO.: 97-2462
L.T. No. : 96-005826

United Services V. John G. Phillips, Etc.,

Automobile Association,

Appellant / Petitioner(s), _ Appellee / Respondent(s).
BY ORDER OF THE COURT:

- ORDERED that the motion for rehearing and motion for certification

is hereby denied.

| HEREBY CERTIFY that the foregoing is a true copy of the original court orde:

Served:

Kimberly A. Staffa, Esq. David J. Abbey, Esq. Roy L. Glass, Esq.
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Are You “Legally Entitled to
-"__Recover Underinsured

Motorlst Benef 1ts‘7

" he Florida Supreme Court

has decided the case of Mi-

chigan Millers Mutual Insur-

~ ance Co. v. Dawn Bourke, et

al., 607 So. 2d 418 (Fla. 1992). This

case dealt with an issue of first impres-

sion in Florida. The facts involved four
insureds seeking to recover pursuant
to their underinsured motorist cover-
age. The case arose from a head-on
collision between their automobile and
a school bus owned by a governmental

-entity. The school bus was subject to

the statutory cap on payment of dam-

ages pursuant to sovereign immunity.. :

The insurance company contended
that the protection afforded by sover-
eign immunity allowed it to interpose
a substantive defense to.the UM claim.
The company alleged that once the
governmental entity paid its statutory
maximuam lability ($100,000 per per-
son or $200,000 per accident), the in-
sured was not “legally entitled to re-
cover” any further money from the
governmental entity and, therefore, no
UM coverage was available. The in-
sureds’ position was that they were

by Lewis F. Collins, Jr.

“legally entitled to recover” damages

‘from the-governmental entity, and since

the governmental entity could not in-
terpose any substantive defenses which
would bar them from bringing a cause
of action, they were “legally entitled
to recover” within the meaning of the
UM statute and their policy. They
argued that once the statutorily man-

:dated payment cap had been actually

paid,~the governmental vehicle was
“underinsured” and they were entitled
to recover pursuant to their UM cover-
age. -
The case. amved at the Supreme
Court via a certified question Irom the
Second District Court of Appeal That
certified question was: “WHETHER AN

UNINSURED MOTORIST INSUR-

ANCE CARRIER CAN ASSERT A
TORTFEASOR'S SUBSTANTIVE DE-
FENSE OF SOVEREIGN IMMUNITY
WHEN THE IMMUNITY IS NOT AB-
SOLUTE AND THE CLAIMANTS
HAVE A CLAIM AGAINST THE TORT-
FEASOR WHICH CAN BE REDUCED
TO JUDGMENT AND WHERE
THERE EXISTS NO OTHER SOURCE

40 THE FLORIDA BAR JOLRNAL/JULY/AUGUST 1993
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OF INDEMNIFICATION FOR THE
CLAIMANTS??

Background Decisions

In its decision, the Second District
Court of Appeal considered Allstate
Insurance Co. v. Boynton, 486 So. 2d
552 (Fla. 1986). The facts of Boynton
were simple. Allstate’s insured was
injured as.a result of the negligence of
a co-employee. The insured received
workers' compensation benefits and
then sought recovery from his UM
carrier, alleging the tortfeasor-had no
insurance coverage due to the workers’
compensation/fellow employee immu-
nity.2 Based on this lack of liability
coverage, he reasoned, the uninsured
motorists provisions of his policy should
provide compensation. The plaintiff ar-
gued that since suit could not be
brought against the co-employee (due
to the workers' compensation immu-
nity) the tortfeasor was uninsured.

The Boynton decision set forth a
two-pronged test to determine whether
the insured was “legally entitled to
recover” as that phrase is used in




Florida Statutes? and UM policies. The
Boynton court had to determine
whether the insured was “legally enti-
tled to recover” damages from the tort-
feasor, thereby entitling the insured
to recover from his own UM carrier,
In setting forth its test, the court noted
that the two major issues involved
werea:

1) whether the insured could reduce
his claim against the tortfeasor to a

WHAT CAN THE ONLY CPA
FIRM IN FLORIDA
HONORED THREE TIMES
BY CPA DIGEST, INC. -
AS ONE OF THE "TOP 50"
SMALL FIRMS IN THE U.S.
PROVIDE YOU ?

e Litigation Support/
Expert Witness o
. Franchising- “
~® Restaurants
e Trucking - i
* CPA Malpract:xce
e Valuation
* "ButFor" Darnages
e Law Firm Practice
Management Consulting
* Full Service Traditional
"Accounting & Tax ., -

o —

% ASSOCIATES

James G, Atkins & Assoc., PA.
Certified Public Accountants
Longwood, FL & Orlando, FL

(407) 869-5522

judgment, and

2) whether the insurance company
would have a right of subrogation
against the tortfeasor.

The Boynton court reasoned that the
uninsured motorist statute was in-
tended to compensate the insured for
damages which the insured otherwise
could have recovered from the tortfea-
sor had the tortfeasor been financially
responsible (i.e., had insurance cover-
age or sufficient insurance coverage).

The court ruled that since the in-
sured was not “legally entitled to re-
cover” damages from his fellow em-
ployee (due to the immunity), he was
not entitled to coverage under the UM
provigions of his policy. The court's
rationale was that since the insured
could not directly sue his ce-employee
and reduce that claim to a judgment,
he was not entitled to coverage under
his UM policy.

In dealing with the second prong of
the test, the court held that if the
insurance company had to provide un-
insured motorist benefits to its in-

~sured, it would be forced to provide

coverage without the right of subroga-
tion. The insurance company is al-
lowed to “stand in the shoes” of the

* tortfeasor and assert any substantive

defenses available to that tortfeasor.
The court, therefore, reasoned that the
insurance carrier did not have to pro-
vide coverage to its insured under the
UM provisions of the policy because,
as F.5. §627.727(1) and its policy lan-

- guage stated, the insured was not “le-

gally entitled to recover” damages from
the tortfeasor.

This same rationale has been ap-
plied in cases when there is total

. immunity involving a husband and
wifet, parent/child,? or lack of a thresh- _
" old injury.§ The reasoning was the
. same: Since the insureds could not sge

the tortfeasor directly and reduce their
claims to judgment, the insureds were

" not “legally entitled to recover” and,

therefore, the uninsursd motorist pro-
visiong of their polu:y did not provide
coverage,

- Shortly before the claim giving rise
to the Michigan Millers u. Bourke case,
the Third District Court of Appeal was
presented with a slightly different situ-
ation in the case of Stack u. State
Farm, 507 So. 2d 617 (Fla. 3d DCA
1987). In that case, as in Boynton, the
insured was injured by a fellow em-
plaoyee. In Stack, however, the insured
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brought a cause of action against the
tortfeasor for gross negligence, while
at the same time pursuing a UM claim
against his insurance carrier. The in-
surance carrier denied coverage citing
Boynton. The Third District distin-
guished Boynton, however, finding that
since the insured had alleged gross
negligence against his fellow employee,
the workers' compensation immunity
would not apply. The court reasoned
that if the insured could prove, to the
satisfaction of a trier of fact, that the
co-employee wag guilty of gross negli-
gence, the insured would be “legally
entitled to recover” damages from that
co-employee. The Third District, there-
fore, reversed the summary judgment
granted to State Farm and remanded
the case to the trial court to determine
if the co-employee was gu.\lty of gross

neghgence

Factual and Legal
Underpinnings :

It was against this background that
a declaratory action was brought by
the insureds of Michigan Millers. The
facts giving rise to this UM claim-were
without dispute. Michigan Millers’ in-
sured, B. Allen Reeves, was on his way
home after a daytime outing with his
daughter and two of her friends. As
they were proceeding on a rural high-
way in Sarasota. County, a school bus
owned and operated by the School
Board of Sarasota County, without
warning, made a left-hand turn di-
rectly into their path, colliding head-on
with Reeves’ vehicle. The force of the
collision instantly killed Reeves and
one of his daughter’s friends, and seri-
ously injured the other two passengers.
At the time of the aceident, the school
board was insured by Hartford Insur-
ance Co. with single limits of $325,000.

" A claim was presented to the school

board, which responded with. an offer
of its full $325,000 policy limits.”

Upon the tendering of the policy
limits, the insureds contacted Michi-
gan Millers which insured the vehicle
Reeves was driving at the time of the
accident, requesting both permission
to settle and a waiver of the carrier’s
rights of subrogation. In response, Mi-
chigan Millers denied coverage, but
nevertheless gave permission to settle
and waived their rights of subroga-
tion.3

The trial court entered summary
judgment for the insureds, finding that
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they were “legally entitled to recover”
from the school board and, therefore,
had coverage pursuant to the Michigan
Millers’ UM policy. Michigan Millers
appealed the summary judgment and
the Second District Court of Appeal
affirmed, certifying the question to the
Florida Supreme Court as being of
great public importance.

An issue of collateral importance
was the determination by the trial
court and Second District that the
school bus was an underinsured motor
vehicle. Both. courts compared the ag-
gregate amount of insurance available
to the insureds (all four people in the
Reeves vehicle) to the aggregate
amount of coverage available to the
school bus. The Second District com~
pared the aggregate limits of the in-
sureds ($400,000)° against. the aggre-
gate limits available from. the tortfea-
sor ($325,000) and held simply: “Be-
cause $400,000 is greater than

- $325,000, we hold that the School

Board's vehicle involved in the accident
is an ‘uninsured tmotor vehicle’ under
section 627.737(3)(b)."

“Legally Entitled to Recover”
F.S. §627.727(1) (1987) provides that

uninsured motorist coverage operates

“for the protection of persons insured
[under the policy] who are legally enti-
tled to recover damages from owmers
or operators of uninsured motor ve-
hicles because of bodily injury, [and]
. .. death. . . "0 “Legally entitled to
recover” has been held to mean “the
insured must have a claim against the
tortfeasor which could be reduced to-a
judgment in a court of law™! | «

In ruling on the legal issues: within
the framework of the statute, the trial
court and the Second District correctly
concluded that, as a matter of law, the
ingureds were “legally entitled to re-
cover” damages from the governmental
entity under the language in their
policy and Florida law. The insurance
carrier relied on F.5. §768.28 (1987) for
the proposition that sovereign immu-
nity protected the governmental entity
and, hence, the insurance carrier. The
eritical flaw with that theory was that

§768.28 waives the common law sover:
* eign immunity for a governmental unit

such as the owner of the school bus.!2
While the waiver of the soversign inxmu-
nity statute potentially limits the
amount of damages a governmental
entity must pay, the statute does nat

provide “immunity” to a govérnmental opsgz,?UR
entity for liability in tort for damages TO THE

to persons injured through the negli- POWER

gent acts of their employees. In the OF

case of Trianon Park Condominium v. S

City of Hialeah, 468 So. 2d 912 (Fla. :
1985), the Florida Supreme Court clari- LGS mnrfﬁﬁzrfect
fied the intent and meaning of the | _4_-;-}‘:’“.’, 3 B
legislature in waiving common law | g "4 = or . .-
soversign immunity. Justice Overton, - -
writing for the court, reasoned: “The M‘ﬂ iﬁrnfzﬁﬁmm.[&
statute's sole purpose was to waive ot b
that immunity which prevented recov- | Derelopd By 7t
ery for breaches of existing common .
law duties of care . . .. This effectively

means that the identical existing du-

ties for private persons apply to gov-

ernmental entities)” (Emphasis add-
ed. )13 . L

When interpreting the phrase “le-
gally entitled to recover” the court’s
declaration in Trianon of the purpose
of the waiver became very important.
The Supreme Court has consistently
held that the waiver of sovereign im-
munity was intended to make govern-
mental entities (such as the school
board in the case of the operation of
school buses) liable to persons for inju-
ries and deaths in the same manner
ag if a private person were operating a
private bus and caused the same inju-
ries or death. Once a governmental
entity undertakes the obligation to op-
erate a facility or assume control of
an operation, it assumes the common
law duty to operate it in a non-
negligent manner and it is liable for
any damages caused by negligence as
a result of that operation.!4 .

Because the governmental entity in
Michigan Millers was not immune fronr
suit or liability, the insureds could
have reduced their claim to a judg-
mept. The Florida Supreme Court in
Gerard v. Department of Transporta- E
tion, 472 So. 2d 1170 (Fla. 1985), -k
specifically held that §768.28 permits
entry of a judgment in excess of the
statutory cap on the payment of dam-
ages. Nothing in §768.28 prevents the
entry of a judgment, In any amount.
Because the total amount of the in-
sureds’ damages could be reduced to a
judgment, they were clearly “legally
entitled to recover” against the school
board. Whether they could. collect in
excess of the statutory cap on the
payment of damages was irrelevant.

Uninsured motorist coverage arose
to replace unsatisfied judgment insur-
ance.!5 It was therefore argued that
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had the insureds reduced their claim
against the governmental entity to a
judgment and had the governmental
entity paid their statutory cap (as set
forth in §768.28), the excess over the
cap would amount to an “unsatisfied
judgment.” History, therefore, dictated
that UM coverage was available to
compensate the insured. Since the re-
finement of UM, it is no longer neces-
sary for insureds to actually reduce
their claim to an “unsatisfied judg-
ment.” As long as their claim can be
reduced to a judgment, UM coverage
is available. “Uninsured motorist cov~
erage therefore arose in the context of
providing a. less cumbetsome method
for an insured to receive payment from
the party with the ultimate financial
responsibility, the insurer [as opposed
to the] expense of a trial against the
[tortfeasor] . ., 16 : ‘

In handing down its decision in Mi-
chigan Millers, the Florida Supreme
Court answered the question certified
by the Second District Court of Appeal

in the negative, In so holding, the court
relied on Boynton as controlling pre-
cedent but found that the Second Dis-
trict was correct in determining that
the statutory cap on the payment of
damages did not amount to a “sub-
stantive defense” which the school
board could have raised to prevent the
entry of a judgment. Because the trans-
portation of school children involves
an operational function,!? the school

- board could not assert the defense of

govereign immunity. The statutory cap
on payment of damages would not have
prevented' the entry of a judgment in
the full amount of the insureds’ dam-
ages.'d Sovereign immunity did zot,
therefore, play a decisive role in the
case; instead, the Supreme Court was
presented with a tortfeasor, the school
board, whose insurance coverage of
$325,000 was insufficient to pay the
damages sustained by the insureds.

It was also noted that the insureds
were legally entitled to recover in ex-
cess of the statutory cap threugh the
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procedure of a legislative claims bill.19
The.insureds’ acceptance of a settle-
ment with the governmental entity did
not preclude them from seeking a
claims bill from the legislature.2?

The ability to seek a legislative claims
bill means that there is no absolute cap
on damages. If there is no absolute cap
for the sovereign, there cam be no
absolute cap for the insurance carrier.
The insurance carrier, however, ar-
gued that the chances of a legislative
claims bill passing were speculative,
at best. The fact that the legislature
might reject a claims bill, however, had
no bearing on the issue. The insureds
likened the situation to an insurance
company trying to collect subrogatiomr
against a tortfeasor with no assets. The

uninsured motorist policy and statute- - -

did not guarantee the insurers the
right of collection against the tortfea-
sor. All the policy provides is a right
of subrogation. If a third party tortfea-
sor has low limits and no assets, there
is nevertheless UM coverage because
the insurance carrier has the right of
subrogation although no ability to col-
lect from the third party.

Therefore, the Florida Supreme Court

recognized that the injured parties

could seek further compensation above

the school board’s policy limits through
the claims hill provisions of F.S.
§768.28. In so noting, the court further
distinguished the Boynton decision,
holding that “unlike the workers’ com-
pensation statute, unde= sovereign im-
munity a claims bill may be filed with
‘the legislature for any amount exceed-
ing the limits of the statute."?

Was the Governmental

Vehicle Uninsured? :
“Irr determining that the school bus

was an underinsured vehicle pursuant

to statute,?® the Supreme Court relied’

on the reasoning of the Second District,
recognizing that in a situation such as
this, “multiple claims may exhaust
limited liability coverage” The court
compared the total amount of coverage
available to the Reeves vehicle with
the coverage provided the tortfeasor’s
vehicle, and rejected the insurance com-

pany’s argument that the per person

coverage of the UM policy and the

_tortfeasor’s-policy should be compared.
"The court declined to so hold, [inding

that this “would defeat the purpose of
uninsured motorist coverage—that pur-
pose being the compensation of an

— q-L
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injured plaintiff for a deficiency in the
tortfeasor's insurance.”2

Conciusion

When interpreting the statutory and
policy provision “legally entitled to re-
cover,” the key test is whether the
insured can bring a cause of action
against the tortfeasor which can be
reduced to judgment. The insurance
carrier is entitled to assert any sub-
stantive defenses which the tortfeasor
could assert against the insured, in-
cluding workers’ compensation immu-
nity,26 parent/child immurity,2? hus-
band/wife immunity,?8 or lack of a
threshold injury.?? If these substantive
defenses operate to bar a claim by the
insured against the tortfeasor, the m-
sured is not “legally entitled to recover”
and, therefore, has no claim for unin-
sured motorist benefits. However, in a
situation invelving a governmental en-
tity which is performing an operational

function or in a situation in which

there is no absolute bar to recovery,
the insured is legally entitled to re-
cover a judgment against the tortfea-
sor. In such a case, should the tortfea-
sor have no insurance or insufficient
insurance to fully compensate the in-
sured, a claim for UM benefits will
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