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STATEMENT OF THE FACTS

On Septenber 13, 1996, Ms. Pickard was accepted as permanently
and totally disabled with a retroactive effective date of August 1,
1989. (R 42) The claimant’s date of injury was Septenber 23, 1986,
and accordingly, 10 years of supplenental benefits were payabl e on
t he date the enployer/carrier finally conceded the respondent to be
permanently and totally disabled. Prior to Septenber 13, 1996, M.
Pi ckard recei ved no workers’ conpensati on benefits despite the fact
that she had been accepted as permanently and totally disabled by
the Division of Retirenment and the Social Security Adm nistration
sone seven years earlier

The petitioners’ statenent that prior to the actual filing of
the petition claimng permanent and total disability benefits on
Septenber 13, 1996, the enpl oyer had adm nistratively accepted M.
Pickard as permanently and totally disabled as of August 1, 1989,
is incorrect. The carrier did not concede that the claimant had
been permanently and total ly di sabled until June 26, 1997, at which
time it was agreed that the onset date of permanent total
disability was July 30, 1989. (R 42).

Paragraph 1, page 2, of the initial brief of petitioners
i ndicates that the enployer did not provide workers’ conpensation
permanent total benefits to Ms. Pickard based on an inpairnent

rating received froma Dr. Rohan. As authority, petitioners cite



to page 34 of the record, which sinply reflects an allegation in
the pretrial conpliance form There is nothing in the record to
i ndi cate any basis for the enployer/carrier’s failure to accept, in
atinely fashion, the claimant as permanently and totally di sabl ed.

Respondent accepts the petitioners’ statenent of the case and

facts in all other pertinent particul ars.



SUMVARY OF THE ARGUMENT

Pursuant to City of Clearwater v. Acker, [Fla.Sup.C.] No.

SC93800, Dec. 9, 1999, no post injury cost-of-living increases to
collateral benefits should be included in the enployer/carrier’s
calculation of its Gice offset. To do so would constitute a
further judicial expansion of Section 440.20(15), Fla. Stat., an
anbi guous statute, which would render 42 U. S. C., Section 424a, and
Section 121.101(3), Fla. Stat., providing for cost-of-living
adjustnents to Social Security disability insurance benefits and
State Retirenent benefits, respectively, neaningless.

Simlarly, to include in its calculation of offset,
suppl enental benefits accruing subsequent to the date of accident,
at which tinme the claimant’s average weekly wage (AWN is frozen
woul d contravene clear legislative intent as expressed in Section
440.15(1)(e)(1), Fla. Stat.

The District Court’'s reliance on City of Manm _ Vv. Bell, 634

So.2d 163 (Fla. 1994), inrefusing to apply the 100 percent AWV cap

retroactively to August 1, 1989, is correct.



ARGUMENT

A JURI SDI CT1 ON

Respondent joins petitioners in their argunment that the Court
shoul d exercise its discretionary jurisdiction on these issues.
I. The District Court correctly refused to
include any of the cost-of-living adjustments
to Ms. Pickard’s Social Security or in-line-
of-duty disability benefits in the Grice
offset calculations subsequent to August 1,
1989.

The petitioners argue that their delay in accepting the
claimant as PTD should now result in their being able to reduce
retroactively their obligation to pay benefits by including in
their offset conputation, all collateral cost-of-living increases
payabl e to the cl ai mant since August 1, 1989, the date petitioners
shoul d have accepted the cl ai mant as PTD.

Petitioners argue that cost-of-living adjustnments to Ms.
Pickard’ s collateral benefits should continue to be used to
annual Iy recal cul ate workers’ conpensati on reductions in paynents,
despite the fact that such inflation adjustnents are prescribed by
statute.

As will be discussed infra, this position is untenabl e under

this Courts’s decision in Acker. (See Gty of Clearwater v. Acker,

[Fla. Sup.Ct.] No. 93800, Dec. 9, 1999).

Section 121.101(3)(b), Florida Statutes (1997), provides that



in-line-of-duty disability (1LOD) benefits nust be increased by a
factor of three percent conpounded annually on July 1 of each year.
Petitioners argue that these cost-of-living adjustnents shoul d be
i ncluded within the cap nandat ed by Secti on 440.20(15). They argue
that the so-called “operative question” under 440.20(15) i s whet her
such increased benefits are enpl oyer-provided benefits. Cearly,
after Acker, the fact that the benefits received can be
characterized as “enpl oyer-provided” is not dispositive. Wat was
clearly stated by this Court in Acker is that the cap i nposed under
Section 440.20(15) is the result of “a judicial interpretation of
an anbi guous statute” and the effect of that statute should not be
expanded through judicial interpretation if such interpretation
woul d render another clearly worded statute neaningless. The
Florida Retirement System statute providing for cost-of-living
adjustnents is certainly clearly worded.
Florida Statutes, Section 121.101(3), provides:
(1) The purpose of this section is to provide cost-
of -living adjustnent to the nonthly benefits
payable to all retired nenbers of state-
supported retirenent systens...
(2) Commencing July 1, 1987, the benefit of each
retiree and annuitant shall be adjusted on each
July 1 thereafter, as follows...
(3) For those retirees and annuitants who have
received a cost-of-living adjustnment under this
section, the adjusted nonthly benefit shall be

t he amount of the nonthly benefit being received on
June 30 i medi ately precedi ng the adjustnent



date plus an anount equal to 3 percent of the
benefit.

Therefore, in order to harnoni ze Section 121.101(3), Florida
Statutes (1997), with the Grice holding, 1LOD COLAs shoul d be held
outside the anbit of Section 440.20(15). An amcus brief filed
with the First DCA by the State of Florida, Division of Retirenent,
supporting this position, is attached as Exhibit 1 to the Appendi x.

The First DCA has had opportunity to treat the issue of
whet her post-date of accident cost-of-living increases to
collateral benefits may be offset against workers’ conpensation
benefits. The First DCA declared in Herney that the rationale
behind the decisions in Acker and its decision in A derman, now
affirmed by this Court, that an offset could not be recal culated to
take into account increases in PT supplenental benefits, was
consistent with their concl usion that no post-injury cost-of-1iving
increases to collateral benefits nay be offset against workers’

conpensation benefits. The State of Florida and the Departnent of

| nsur ance, Division of Risk Mnagenment v. Herney, 24 Fla. L.

Weekly D2467b (Fla. 1st DCA Cctober 19, 1999); Florida Plastering

v. Alderman, [Fla.Sup.C.] No. 94511, Jan. 20, 2000.

In Herney, the First DCA affirnmed the deci si on of the Judge of
Conpensation Clainms limting offsets for disability retirenent and
Social Security disability benefits received by the clainmant to the

anount initially received, wthout any consideration of cost-of-



living increases. See also, Hunter v. South Florida Sod,

666 So.2d 1018 (Fla. 1t DCA 1996) (cost-of-living increases to
Social Security disability benefits accruing after the date of the

i ndustrial accident cannot be included in the offset cal culation.)

The Herney Court certified the follow ng question as one of
great public inportance:

WHEN CALCULATI NG THE OFFSETS FOR SOCI AL SECURI TY

DI SABI LI TY AND DI SABI LI TY RETI REMENT BENEFI TS PURSUANT
TO ESCAMBI A COUNTY SHERI FF* S DEPARTMENT V. GRICE, 692
SO. 2D 896 (FLA. 1997), |IS THE EMPLOYER ENTI TLED TO

| NCLUDE COST- OF- LI VI NG | NCREASES TO THOSE BENEFI TS?

The petitioners argue separately the Soci al Security
disability insurance benefit cost-of-living increases should be
of fset under Grice. Petitioners’ argunent is entirely based on an
anal ysis of Social Security Ruling 82-68, which petitioners assert
by anal ogy provides a basis for a workers’ conpensation reduction
on account of a claimant’s receipt of Social Security cost-of-
[iving increases.

Initially, the respondent would note that thereis alongline
of established authority which holds that Social Security cost-of-
living all onances are not to be included when cal cul ati ng of fsets.

See G eat Atlantic & Pacific Tea Conpany v. Wuod, 380 So.2d 558

(Fla. 1t DCA 1980); Eques v. Best Knit Textile Corporation, 382




So.2d 736 (Fla 1st DCA 1980); LaFond v. Pinellas County Board of

Comm ssioners, 379 So.2d 1023 (Fla. 1st DCA 1980); A.C._ Scott

Construction and Paving Conpany v. Mller, 1.RC Oder 2-3906

(Sept. 11, 1970). In addition, these cases have recently been

affirmed and expanded upon in Cruse, Hunt, Acker, Al derman, Wod,

and Johns, in which the Court held that Social Security cost-of-
Iiving all owances shoul d not be included in calculating the initial
of fset and that no further recalculation is appropriate. In these
deci sions, the Court reasoned that “the cost of living increases
actually reflect the dimnution of the value of the dollar and the
fact that the clai mant’s average weekly wage may not ... adequately
or accurately reflect a basis upon which to determ ne and pay
wor kers’ conpensation or Social Security benefits.” Wod, at 559.
Wil e some of these cases involved the interpretation of Section
440. 15(9), the above-noted reasoning and policy decisions are
equal |y applicable or relevant to a Section 440.20(15) analysis.
In turn, the Social Security cost of living increases should not be
included at any tine in the calculation of offsets.

In addition to the authority set forth above, respondent woul d
observe that the petitioners’ reliance on the Social Security
Ruling 82-68 is inapposite.

It appears that the petitioners are arguing that because the

Social Security Admnistration will reduce its benefits payable to



a Social Security beneficiary after calculation of its initial
reducti on because of an increase in workers’ conpensation benefits,
the Florida workers’ conpensation carrier should do the sane.

I n maki ng such an argunent, the petitioners fail to observe
that the Social Security disability insurance benefit program and
the Florida workers’ conpensation permanent total disability
benefits scheme are complementary programs.

In Social Security parlance, Florida is what is known as a
“reverse offset” state. When a claimant receives concurrent
conpensation from the Florida workers’ conpensation carrier and
disability insurance benefits (DIB) from the Social Security
Adm ni stration (SSA), the workers’ conpensation carrier is entitled
to reduce its paynent to a claimant because the claimant 1is
receiving DIB fromthe SSA. 42 U S.C. Section 424a(d); 20 C.F. R
Section 404.408(b)(1)(1995). Only 12 states have provisions for
reduction of workers’ conpensation benefits when a claimant is
concurrently receiving DIB. In the remaining states, the SSA w | |
reduce its paynent on account of the claimant’s recei pt of workers’
conpensati on paynents, which are referred to as planned disability
benefits (PDB) in the Social Security Act. Both the Soci al
Security law and Chapter 440 have conplenentary provisions
provi ding for Federal recognition of the reduction allowed to the

wor kers’ conpensation carrier. Because the Federal governnent wl|



recogni ze Florida s “reverse offset” by allow ng a reduction by the
wor kers’ conpensation carrier, the Social Security Adm nistration
wll not concurrently reduce its paynent of DIB to the Florida
claimant. (SSA, Ofice of Policy, ProgramQperations Manual System
(POM5), Chapter 520, Wrkers’ Conpensation/Public Disability
Benefit O fset.) However, with regard to the State of Florida | LOD
benefits, payable to a Social Security disability insurance
claimant, there is no simlar conpact. Contrary to petitioners’
inplication in the first sentence on page 13 of their brief where
petitioners alter the | anguage of the ruling by inserting the words
“[wor kers’ conpensation]” between the words “public disability” and
“benefit,” Social Security Ruling 82-68 is not applicable to the
Fl ori da workers’ conpensation schenme. That Ruling expl ai ns howthe
Social Security Admnistration will offset benefits payabl e where
the beneficiary receives an increase in a planned disability
benefit which, in this case, would be State of Florida |LCD
benefits. Thus, the State of Florida, Division of Retirenent, pays
benefits under a conplenentary statute. (See Florida Statutes
121. 101(7) (b) provi di ng t hat suppl enment al cost-of-1iving
adjustnents to the disability retiree’s benefit shall not be paid
if the claimant is also receiving Social Security insurance
benefits). Therefore, when a claimant receives |ILOD benefits in

Florida, the SSA has the right to reduce its paynent to the in-



line-of-duty (ILOD) claimant subject to the sanme gui delines which
woul d have been applicable to the receipt of W benefits were
Florida not a “reverse offset” state. POV5 52001.035C. 1. |In other
wor ds, pursuant to 42 U. S.C., Section 424a, the SSAw || reduce its
disability paynments for the claimant’s receipt of a planned
disability benefit (PDB) which, in this case, is the State |ILOD
disability benefit. (See SSR 86-6A attached). Therefore, the
Social Security Admnistration can reduce Federal disability
benefits on account of increases received by an ILOD beneficiary
for cost-of-living adjustnents. On the other hand, the cited
Florida Statute 121.101(7)(b) trunps the Social Security reduction
by elimnating ILOD cost-of-living increases for Social Security
beneficiaries. Contrary to what the petitioners would have the
Court believe by inserting the words “workers’ conpensation” in
brackets in Social Security Ruling 82-68, that Ruling does not
apply to workers’ conpensation benefits in Florida. Mreover, to
the extent the cited statute and SSA ruling clearly refer to
treatnent of COLAs by each payor, petitioners’ citation to SSR 82-
68 is supportive of respondent’s position that COLAs in these

prograns do not give rise to workers’ conpensation reductions.



II. The First DCA errs where it directs the JCC to allow
the petitioners to include in their “initial
calculation” supplemental benefits payable in 1989.

The Hunt v. Stratton case, relied upon by the First DCA, sets

forth a judicially created formula for calculating the workers’
conpensation offset. That case, however, did not specifically
address the issue of supplenmental benefits accruing prior to
“Iinitial calculation.” Inasmuch as claimnt’s conpensationrate is
frozen as of the date of accident, any reduction taken by the
carrier on account of accrued suppl enental benefits payable, since
a date of accident, contravenes legislative intent to provide
inflation protection as expressed in Section 440.15(1)(e)(1),
Florida Statutes (1985). This principle was extensively di scussed
by this Court in Acker. However, the specific issue of
suppl enmental benefits and COLAs accruing prior to the date the
claimant is accepted as PTD was not before the Court as it is now.

The principle of judicial construction set forth in Acker,
that further expansion of the 100 percent cap woul d not be favored
if it would render another statute neaningless, applies equally to
cost-of-living increases accruing prior to the effective date of
permanent total disability.

In this case, where the “initial calculation” is not nade
until 10 years after the date of accident, inposing a rule that

suppl emental benefits accruing prior to the date of initial



cal cul ation are subject to offset, would deprive Ms. Pickard of an
addi tional 50 percent of her weekly conpensation rate, as opposed
to the benefits which should have been payable to her had the
carrier tinely accepted her as permanently and totally disabl ed.
As a practical consideration, failing to preserve the claimnt’s
right to receive all of her supplenental benefits based upon an
arbitrary date of “initial calculation” would provide a strong
di sincentive to the carrier to tinely provide the PTD benefits that
the claimant is entitled to under the Wrkers’ Conpensation Act.
Respondent asks the Court to take note of the fact that the
claimant’ s conpensation rate is two-thirds of average weekly wage
prior to injury. (Fla. Stat. 440.15(1)(a)). In-1ine-of-duty
retirement paid by the State of Florida is at |east 42 percent of
annual salary. (Fla. Stat. 121.091(4)(f)(1)). For this reason

where a claimant is determned to be permanently and totally
di sabl ed froman on-the-job injury, the conbi nati on of the workers’
conpensation benefit and the state in-line-of-duty disability
benefit will ordinarily exceed 100 percent of average weekly wage
and will require application of the Giice cap without consi deration
of suppl enmental benefits. Respondent, therefore, asks the Court to
reverse the District Court’s decision that supplenental benefits

accruing prior to August 1, 1989, are subject to offset.



IIT. The District Court correctly refused to allow
retroactive offsets of workers’ compensation
benefits owed but unpaid since August 1, 1989,
until the issuance of the Grice decision on May
1, 1997.

Respondent concurs with the DCA s hol ding belowthat no Gice
offset is permssible prior to the issuance of Gice on My 1,
1997.

The enpl oyer/carrier had conceded that the Gice case was one
of first inpression and that Section 440.20(15) had not previously
applied the 100 percent AWV cap to the conbination of Socia
Security, State disability retirenment, and workers’ conpensation
benefits. The DCA reasoned that Gice, having not applied an
of fset of workers’ conpensation benefits until that offset was
initially asserted in June 1993, despite the fact that the clai mant
had previously been receiving all three types of benefits, did not
provi de authority for retroactive offset.

Petitioners assert that Section 440.20(15) as interpreted in
Gice should be applied retroactively to workers’ conpensation

benefits owed but unpaid since August 1, 1989. They maintain that

the case at bar is distinguishable fromCty of Mam v. Bell, 634

So.2d 163 (Fla. 1994), relied upon by the Court below in refusing
toretroactively apply the Gice offset. They argue that the Gice
decision did not alter the parties’ vested rights because no prior

deci sion had ever interpreted Section 440.20(15) in such a manner



as to allowthe conbinati on of Social Security, |ILOD, and workers’
conpensation to exceed 100 percent of average weekly wage.
Petitioners contend that because no prior judicial decision so
construed Section 440.20(15), the retroactive application of Gice
could not affect any vested contract rights.

Respondent di sagrees. The rights of the nenbers of the State
Retirement System are declared by statute to be in the nature of
contractual rights. Section 121.011(3)(d) provides, in relevant
part:

...As of July 1, 1974, the rights of nenbers of the retirenent

system established by this chapter are declared to be of a

contractual nature, entered into between the nenber and the

state, and such rights shall be legally enforceable as valid

contract rights and shall not be abridged in any way.
(Enphasi s added).

Ms. Pickard’ s rights, as atotally disabl ed state enpl oyee, to

receive full I1LOD benefits are certainly statutorily enabled
rights. The Florida Retirenent System benefits plan has been
determ ned and decl ared by the Legislature to “fulfill an inportant
State interest.” Florida Statute 121.1001 note 1. Fl ori da

Section 3, ch. 99-389, provides that “[t]he Legislature
finds that a proper and legitimte state purpose is served when
enpl oyees and retirees of the state and of its political
subdi vi sions and the dependents, survivors, and beneficiaries of
such enpl oyees and retirees, are extended the basic protections
af forded by governnmental retirement systens that provide fair and
adequate benefits and that are nmanaged, adm ni stered, and funded
in an actuarially sound manner, as required by s. 14, Article X
of the Florida Constitution and Part VIl of chapter 112, Florida
Statutes. Therefore, the Legislature hereby determ nes and



Wor kers’ Conpensation benefits, of course, have |ong been held to

be contractual in nature. See Chanberlain v. Florida Power Corp.

198 So. 486 (Fla. 1940); Stuyvesant Corp. v. Loaterhouse, 74 So. 2d

554 (Fla. 1954).

To the extent that Gice is applied to reduce benefits payabl e
to disabled state enployees it inpairs such rights which were
ot herwi se vested, but for the Gice decision.

And as the DCA pointed out below, even Gice itself, was not
retroactively applied. (See Exhibit 4 to Petitioners’ Appendi X,
page 2).

It should also be noted that Section 440.15(13), Florida

Statutes (Supp. 1994) and the case of Brown v. L.P. Sanitation, 689
So.2d 332 (Fla. 1st DCA 1997), both predated the Gice decision

Nevert hel ess, petitioners’ argue retrospective application of
Section 440.15(13) is appropriate because it is a procedural
enactnent. As a general proposition, respondent agrees. However,
because it is procedural, it cannot afford and should not be
interpreted to afford substantive authority to further expand
Gice.

Respondent concedes that the DCA al |l owed the enpl oyer/carrier

in Brown to recoup paynents prior to the date the enpl oyer/carrier

decl ares that the provisions of this act fulfill an inportant
state interest.”



first asserted its offset in August 1994. However, the
enpl oyer/carrier in Brown did not seek to recover overpaynents nmade
commenci ng Septenber 1992, when Brown first becane eligible for
Social Security. Petitioners have no explanation for this
apparently anomal ous result.

Respondent suggests that the parties in Brown sinply conceded
the existence of an *“overpaynent,” but the issue of the
enpl oyer/carrier’'s entitlement t0 a retroactive offset needed to
create the “overpaynent” was never brought before the Court.

Moreover, as the JCC bel ow observed, “overpaynent presunes
paynment” and in this case there was no paynent prior to Septenber
13, 1996; and as the Court bel ow observed, there was no prior case
interpreting Section 440.20(15) as providing authority for
reducti on of workers’ conpensation as sought by the Escanbi a County

Sheriff's Ofice, until Gice.



CONCLUSI ON

For the foregoing reasons, respondent respectfully requests
the decision of the District Court be affirmed in all particulars
except as to the issue of supplenental benefits accrued prior to
August 1, 1989; and as to that issue, respondent asks the Court to
reverse and remand the cause for determ nation of anmounts owed
since August 1, 1989, wth directions to exclude supplenenta
benefits accruing prior to August 1, 1989, from conputation of

of f set s.
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