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STATEMENT OF THE CASE AND FACTS

Ann L. Pickard, the claimant in this workers’ conpensation
case, is a 57-year-old woman (D. QO B.: 8/9/42) (R 54) who was
injured in an accident arising out of and in the course of her
enploynent with the Departnent of Health and Rehabilitative
Services (“HRS") on 9/23/86 (R 33). At the tine of her accident,
her average weekly wage was $316.47, including the value of her
enpl oyer-provi ded health insurance (R 137).1 She conti nued
working for HRS foll owi ng her accident, albeit part-tine (R 64),
until 7/28/89 (R 67).2 At that point, both she and her doctors
bel i eved that she could no | onger continue working (R 67), and she
t herefore resigned her enpl oynent.

She t hereupon applied for in-line-of-duty disability benefits
pursuant to 8121.091(4) Fla. Stat. (1985), and began receiving
those benefits in August 1989. (R 46). She al so applied for
social security disability benefits pursuant to 42 U S.C. 8423 and

began receiving those benefits in January 1990 (R 7). In

Petitioners initially disputed the anobunt of Pickard' s
aver age weekly wage, but did not challenge the JCC s determ nation
in that regard in the district court, and do not do so here.

2Pickard initially testified that she continued to work unti
7/ 23/ 90 or 7/28/90. (R 69). She later testified, however, that she
was unsure whether she had retired in 1989 or 1990 (R 70-71).
QO her records indicate that it was in fact 7/28/ 89 when she
actually retired (R 46), and the JCC so found (R 116).

1



addi tion, she received annual cost-of-living adjustnments to each of
t hose benefits. Her in-line-of-duty disability cost-of-Iliving
adj ust mrents were nade in July each year3 while her social security
cost-of-1living adj ust nment s came in January each year.
(Petitioners’ supplenent to the record on appeal, p. 1).

O her than nedi cal benefits, the enpl oyer provided no workers’
conpensation benefits to Pickard followng her resignation from
enpl oynent in July 1989 (R 116) because it contended that she had
reached maxi mnum nedi cal inprovenent from her accident on 7/30/87
wth a 0% inpairnment rating from Dr. Rohan (R 34). Ni ne years
| ater, on or about 10/17/96, Pickard filed a “Petition/C aimfor
Benefits” seeking, anong other things, an award of “PTD [ per manent
total disability] from7/30/89 to present plus supplenentals.” (R
29). Prior to the actual filing of that petition, however, on
9/13/96 the enployer had admnistratively accepted Pickard as
permanently totally disabled (R 40) and agreed that the onset date
of her disability was 7/30/89 (R 2, 42).

There was di sagreenent, however, over the precise anount of
wor kers’ conpensation benefits owed to Pickard in view of her
concurrent receipt of in-line-of-duty and social security

disability benefits since August 1989. Relying upon 8440.20(15),

3 See 8121.101, Fla. Stat.



Fla.Stat. (1985), and this Court’s decision in Escanbia County

Sheriff's Departnent v. Gice, 692 So.2d 896 (Fla. 1st DCA 1997),

t he enpl oyer argued that Pickard s conbi ned benefits, including her
per manent t ot al suppl enent al benefits* and cost-of-1living
adj ustnments, should be limted to 100% of her average weekly wage
for all applicable periods. Pickard, on the other hand, contended
that her workers’ conpensation benefits should not be affected at
all by her receipt of the other disability benefits, at |east for
t he past benefits due. The matter was initially heard by the judge
of conpensation clainms (“JCC') on 7/3/97 (R 1).

On 12/3/97, the JCC entered a prelimnary order (R 115-121)
in which he found “nothing to distinguish this case fromthe facts
of Gice.” (R 118). He therefore concluded that Pickard s
per manent total supplenmental benefits are subject to the 100% cap
on enpl oyer-provided benefits i nposed by 8440. 20(15):

The First District Court of Appeals [sic] in
City of North Bay Village v. Cook, 617 So.2d
753 (Fla. 1st DCA 1993), hel d unequivocally the
per manent total supplenent should be included
in the calculation of a nonthly wage cap for
of fset purposes. Accordingly, | find the
permanent total supplenent in this case is

included in the Gice cap (R 119-120).
(Enphasi s added).

4 §440.15(1)(e), Fla. Stat. (Supp. 1986)
3



The 12/ 3/97 order fromthe JCC was not a final order, however,
in that it did not purport to award any benefits. Rat her, the
decretal portion of the order was w thheld pendi ng an agreenent of
the parties as to the exact figures applicable. (R 120).

On 1/21/98, Pickard filed a Motion for Clarification (R 133-
134) and a Motion for Oral Argunent (R 130-131). A hearing on the
Motion for Carification was held on 3/9/98 (R 5-23), and on
3/10/98 the JCC issued the order on appeal (R 136-143) (Appendi x
“2"). In that order, notw thstanding his continued observation

that the facts in the case at bar are indistinquishable fromthose

in Gice (R 140), the JCC abandoned his previous position
regardi ng inclusion of permanent total supplenental benefits
wi thin the cap i nposed by 8440.20(15), ruling instead:

If the State retirenent plan resenbles the
Cty retirement plan as discussed in the case
of City of North Bay Village v. Cook, 617
So.2d 753 (Fla. 1t DCA 1993), the State
Retirement Bureau may be entitled to an

of f set.

* * *
| conclude cost of living increases in the
soci al security disability benefit, t he

Florida State Retirenent Benefit, and the
permanent total supplenmental benefits are
outside the scope of Gice. (R 139-140).
He therefore determ ned that, based on t he average weekl y wage
of $316.47 per week (R 137), Pickard s permanent total disability

benefits should be limted to $64.15 per week (R 140). Thi s



anount was determ ned by taking the AWV of $316.47 per week and
subtracting fromit both her initial social security disability
benefit of $128.95 per week and her jinitial in-line-of-duty
di sability benefit of $123.37 per week. (R 140). In addition to
t he $64. 15 per week in permanent total benefits, however, the JCC
requi red the enpl oyer to pay the full anount of Pickard’ s permanent
total supplenental benefits for each applicable period (R 141).
The net effect of the JCC s order was to apply the 100% cap of
8440. 20(15) to the permanent total disability benefits owed since
August 1, 1989. Excepted from that cap, however, were all of
Pickard’ s pernmanent total supplenental benefits, as well as all
cost-of-living adjustnments to her in-line-of-duty and social
security disability benefits.

Atinely notice of appeal was filed by the enpl oyer on 3/16/98
(R 145-146). Pickard cross-appeal ed the JCC s application of the
8440. 20(15) cap to any workers’ conpensation benefits owed since
8/ 1/ 89.

While this cause was pending before the district court, the

court issued its decisions in Acker v. City of dearwater, 23

Fl a. L. Weekly D1970 (Fla. 1st DCA Aug. 17, 1998), rev. granted, 727

So.2d 903 (Fla. 1999); Hahn v. Gty of dearwater, 23 Fla.L.Wekly

D2120 (Fla. 1st DCA Sept. 9, 1998), rev. granted, 727 So.2d 903




(Fla. 1999); Rowe v. Gty of Cearwater, 23 Fla.L.Wekly D2120

(Fla. 1t DCA Sept. 9, 1998), rev. granted, 727 So.2d 903 (Fl a.

1999); State, Departnment of Labor & Enpl oynent Security v. Bowman,

23 Fla.L.Wekly D2124(Fl a. 1t DCA Sept. 11, 1998), rev. granted,

727 So.2d 904 (Fla. 1999); and Alderman v. Florida Plastering, 23

Fl a. L. Weekly D2578 (Fla. 1st DCA Nov. 19, 1998), rev. granted, 732

So. 2d 326 (Fla. 1999).

Based upon those decisions, on 7/19/99 (Appendix “3") the
district court reversed the JCCs order to the extent that it
failed to include within the cap those pernmanent total suppl enental
benefits being paid at the tine of the “initial calculation” of the

“of fset:”

When calculating the offset, a claimant’s
initial conpensation rate and PTD suppl enent al
benefits should be considered. Because the
JCC s offset calculation fails to include the
anount of PTD suppl enental benefits to which
claimant was first entitled in 1989 . . . we
reverse the order only to such extent and
remand with directions to recalculate the
offset by including the 1989 supplenental
benefit in the cal cul ation.

24 Fla.L. Wekly at D1750.
The district court affirmed, however, the JCC s excl usion of
all other cost-of-living adjustnments fromthe 8440.20(15) cap. 24

Fla. L. Wekly at D1749-1750. The district court also certified as



a question of great public inportance the same question which it
certified in Acker. 24 Fla.L. Wekly at D1750.

Wth respect to the cross-appeal, the district court reversed
the order on appeal “to the extent that it allows the 100% AWN cap
and resultant offset arising under 8440.20(15) and Gice to be
applied to benefits owed since August 1, 1989." 24 Fla.L. Wekly at
D1750. “Because the effect of this new application is to reduce
claimant’ s benefits,” reasoned the district court, “we decline to
apply it retroactively to August 1, 1989.~ 24 Fla.L.Wekly at
D1750.

On 8/3/99, Petitioners filed in the district court a notion
for rehearing or clarification and a notion for rehearing en banc
Wth respect to the issue on cross-appeal. The notions for
rehearing and rehearing en banc were denied by the district court
on 10/15/99, although the court did wite to clarify its original
opi nion, holding that “the offset is applicable to benefits paid on
and after May 1, 1997, the date the Gice decision was rel eased by
the Florida Suprenme Court.” 24 Fla.L.Wekly at D2368. (Appendi x
“qm)

On 10/21/99, Petitioners filed a tinely notice to invoke the
discretionary jurisdiction of this Court pursuant to Art. V,

83(b)(4), Fla. Const. Petitioners also filed simultaneously with



the district court a notion to stay the issuance of its mandate
pending review of this cause in this Court. That notion was
granted by the district court by order dated 11/4/99. On 10/ 26/ 99,
this Court issued an order postponing its decision on jurisdiction,

but ordering the filing of briefs on the nerits.



SUMMARY OF ARGUMENT

The result reached by the First District Court of Appeal in
its decision below allows Pickard to receive enployer-provided
di sability benefits which exceed the wages she earned whil e she was
working. Not only is such a result contrary to the |ongstanding
policy in this state of encouraging injured workers to return to
gai nful enploynent follow ng on-the-job accidents, it flies in the
face of 8440.20(15), Fla. Stat., and this Court’s construction of

that statute in Brown v. S.S. Kresge Conpany, 305 So.2d 191,

(Fla.1974); Barragan v. Cty of Mam, 545 So.2d 252 (Fla. 1989);

and, nore recently, Escanbia County Sheriff's Departnment v. Gice,

692 So.2d 896 (Fla. 1997).

Mor eover, by refusing to apply the 8440. 20(15) cap to workers’
conpensati on benefits payable before May 1, 1997 (the date of this
Court’s Grice decision), the district court has msinterpreted this
Court’s decisions concerning the retrospective application of
judicial decisions and has i nproperly interpreted 8440. 15(13), Fl a.

Stat. (Supp. 1994).



ARGUMENT

I. THE DISTRICT COURT ERRED IN REFUSING TO INCLUDE ANY
OF THE COST-OF-LIVING ADJUSTMENTS TO PICKARD'’S
SOCIAL SECURITY OR IN-LINE-OF-DUTY DISABILITY
BENEFITS WITHOUT THE 100% CAP MANDATED BY
§440.20(15), Fla. Sstat. (1985).

This Court has recently answered the question whether annual
i ncreases i n permanent total suppl enent benefits are subject to the

8440. 20(15) cap on benefits. Cty of Cearwater v. Acker, 24

Fla. L. Weekly S567(Fla. Dec. 9, 1999). Still unanswered, however,
are the questions whether cost-of-living adjustnents to socia
security disability or in-line-of-duty disability benefits are
subject to the cap. Petitioners respectfully submt that they are,

notw thstanding this Court’s holding in Acker.

A JURI SDI CTl ON

Inits July 19, 1999 opinion, the district court certified as
a question of great public inportance “the same question certified
in Acker” 24 Fla.L.Wekly at D1750. That certified question
involved only the enployer’s right to “recalculate” its “offset” to
take into account annual increases in permanent total supplenment
benefits paid pursuant to 8440.15(1)(e), Fla. Stat. The district
court did not specifically certify, however, whether cost-of-1iving

adjustnments to other collateral disability benefits, towt, social

10



security disability and in-line-of-duty disability, are subject to
the cap. Nevertheless, this issue was adjudi cated by the district
court:

This court has repeatedly held that offsets

should not be recal culated based on annual

increases in PTD supplenental benefits and
cost-of-living adjustments. (Enphasis added).

24 Fla.L. Wekly at D1750.
It is clear that once this Court has jurisdiction it nmay, at
its discretion, consider any issue affecting the case. Cantor V.

Davis, 489 So.2d 18 (Fla. 1986); Jacobson v. State, 476 So.2d 1282

(Fla. 1985); Savoie v. State, 422 So.2d 308 (Fla. 1982).
Accordingly, this Court should exercise its jurisdiction and
reverse the district court on these points notwthstanding its

Acker deci sion.

B. | N-LI NE- OF-DUTY DI SABI LI TY COST- OF- LI VI NG ADJUSTMENTS

Section 121.101(3), Fla. Stat.(1997), provides that in-1line-
of -duty disability benefits nust be increased by a factor of 3%
conpounded annually, on July 1 of each year. Notw thstanding this
Court’s holding in Acker, Petitioners respectfully submt that
t hese cost-of-living adjustnents nust be i ncluded within the cap on

benefits mandated by 8440.20(15).

11



The operative question under 8440.20(15) is whether such
i ncreased benefits are “enpl oyer-provided” benefits. |If they are,
then they are subject to the cap. Clearly, these are benefits
provi ded by the enployer. If the in-of-line-of-duty disability
benefits thenselves are “enployer-provided” benefits, then the
cost-of-living adjustnents mandat ed by 8121,101(3) are no | ess so.
They shoul d be included within the cap.

This Court’s Acker decision does not conpel a different
concl usion. Section 440.15(1)(e), the statutory provision at issue
in Acker, contains its own internal “cap” which |limts the
conbi nation of permanent total and pernanent total supplenenta
benefits to no nore than 100%of the statew de average weekl y wage.
Section 121.101(3), on the other hand, contains no such internal
cap. Therefore, there is no reason why these benefits should not
be subject to the 100%cap mandated by this Court’s construction of

8440.20(15). Brown v. S.S. Kresge Conpany, 305 So.2d 191 (Fla

1974); Barragan v. Cty of Mam, 545 So.2d 252 (Fla. 1989);

Escanbia County Sheriff's Departnent v. Gice, 692 So.2d 896 (Fl a.

1997) .

C. SOCI AL SECURI TY COST- OF- LI VI NG ADJUSTMENTS

VWhen it takes an offset under 42 U.S.C. 8424a, the Soci al

Security Adm nistration has determned that it nust “recal cul ate”

12



the social security benefits owng to the claimant wth each
subsequent cost-of-living increase in the state workers’
conpensation benefit. Any other nethod would result in the
claimant receiving nore than 80% of his ACE - a direct
contravention of Congressional intent. This Court should foll ow
t he sanme reasoni ng when consi dering the cap on benefits nandat ed by
8440. 20( 15) .

In SSR 82-68, the Social Security Adm nistration specifically
addressed the question of whether social security disability
benefits could be further reduced after calculation of the initial
of f set because of an increasein a claimnt’s workers’ conpensati on
benefits. The Adm nistration began its ruling by noting that cost-
of-living adjustnents to social security disability benefits are
not subject to the general rule limting conbined benefits to 80%
of the average current earnings:

Clauses (7) and (8) of section 224(a) of the
Act provide a specific exception to that
provi sion. They allow Soci al Security benefit
increases to be passed on to the beneficiary
by precluding any subsequent nonthly offset
from reducing the Social Security benefit
bel ow the sum of the reduced benefit for the
first nonth of offset and any subsequent

i ncreases in Social Security benefits.

SSR 82-68, 94.

13



The Social Security Adm nistration then noted, however, that
“there i s no correspondi ng provi sion which would allowincreases in
the public disability [workers’ conpensation] benefit to be passed
on to the beneficiary.” (Enphasis added.) SSR 82-68. They then
went on to rule:

Section 224 of the Act or section 404.408(a)
of the regul ations, thus, does not authorize
l[imting offset to the first nonthly anount of
public disability benefits. In fact, the
| egi sl ative purpose...is clearly contrary to
that result. To apply offset on the basis of
the first such award, reducing the excess over
the 80 percent limtation, and then not
readjusting on the basis of a later, increased
award, would result in conbined benefits that
could substantially exceed the 80 percent
l[imtation set forth in section 224(a)(1-6).
The resulting paynent of conbi ned benefits in
excess of predi sability ear ni ngs was
specifically disapproved in the origina

| egislative history of the offset provision
and has been subsequently reaffirmed by
Congress. (Enphasi s added).

SSR 82-68, 6.
The Social Security Adm nistration further went on to hol d:

Al'l increases in public disability [workers

conpensation] benefit after offset is first
consi dered or inposed should be considered in
the conputation of the DB [disability

i nsurance benefit] reduction and will result
in the inposition of an additional offset
where appropriate....Each subsequent increase
in t he public disability [wor kers’

conpensation] benefit after offset is inposed
may result in a further reduction of Federa
disability benefits. (Enphasis added).

14



SSR 82-68, 118-9.

Al so see 20 CFR 8404. 408( k) and t he exanpl e cont ai ned t herein.
Therefore, because the Social Security Adm nistration has now
concl uded that cost-of-living adjustnents to workers’ conpensati on
benefits nust be taken into account in conputing its offset, the
courts of this state should |ikew se take such increases in soci al
security benefits into account in calculating the anount of

wor kers’ conpensation benefits owed.

15



II. THE DISTRICT COURT ERRED IN REFUSING TO APPLY
§440.20(15) AND THIS COURT’'S GRICE DECISION TO
WORKERS’ COMPENSATION BENEFITS OWED BUT UNPAID
SINCE AUGUST 1, 1989
In its original opinion dated July 19, 1999, the district
court declined to apply 8440.20(15) and this Court’s Gice decision
“retroactively to August 1, 1989" because “the effect of this new
application [Gice] is to reduce claimant’s benefits . . . .” 23
Fla. L. Weekly at D1750. Although the district court indicated that
t he 8440. 20(15) cap could not be applied “retroactively to August
1, 1989,” the court did not initially indicate when the cap could
be appli ed. On notion for clarification, however, the district
court held that the 8440.20(15) cap could be applied only to
benefits “paid on or after May 1, 1997, the date the Gice decision
was released by the Florida Supreme Court.” 24 Fla.L.Wekly at

D2368. In this, Petitioners respectfully submt, the district

court al so erred.

A JURI SDI CT1 ON

This case is before the Court pursuant to a question certified
by the district court as one of great public inportance. Art. V,
83(b)(4), Fla.Const. Although the issue concerning the retroactive
application of Gice was not certified by the district court, it is

clear that once this Court has jurisdiction it my, at its

16



di scretion, consider any issue affecting the case. Cantor v.

Davis, 489 So.2d 18 (Fla. 1986); Jacobson v. State, 476 So.2d 1282

(Fla. 1985); Savoie v. State, 422 So.2d 308 (Fla. 1982). I n

addition, as discussed below, the district court’s resol ution of
this issue conflicts with several previous decisions of this Court,

towit: Gty of Mam v. Bell, 634 So.2d 163 (Fla. 1994); Ml endez

v. Dreis & Krunp Manufacting Conpany, 515 So.2d 735 (Fla. 1987);

Florida Forest and Park Service v. Strickland, 18 So.2d 251 (Fl a.

1944). Accordingly, this Court should exercise its jurisdiction

and reverse the district court on this point.

B. RETROSPECTI VE APPLI CATI ON OF JUDI CAL DECI SI ONS

The general rule concerning the application of judicial
decisions in the area of civil litigation is that such decisions
are to have retrospective as well as prospective application

| nternational Studi o Apartnent Association, Inc. v. Lockwod, 421

So. 2d 1119 (Fla. 4t" DCA 1982). That is, generally speaking, unless
declared by the opinion to have prospective effect only, the
judicial construction of a statute will be deened to rel ate back to

the enactment of the statute. Florida Forest and Park Service v.

Strickland, 18 So.2d 251 (Fla. 1944). This rule applies with equal

force in cases where the decision in question overrules a previous
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judicial construction of the sane statute. Mel endez v. Dreis &

Krunp Manuf acturing Conpany, 515 So.2d 735 (Fla. 1987).

An exception to the general rule applies, however, where a
retrospective application of the overruling decision wuld affect

vested contract rights. As stated by this Court in Strickland,

VWere a statute has received a given
construction by a court of suprene
jurisdiction and property or contract rights
have been acquired under and in accordance
w th such construction, such rights shoul d not
be destroyed by giving to a subsequent
overruling decision aretrospective operation.
(Enphasi s added).

18 So.2d at 253.

These principles were at issue in a series of workers’
conpensation cases involving the City of Mam. 1In 1973, the Gty
of Mam passed a |ocal ordinance which restored to the Gty the

conplete, dollar-for-dollar credit for wrkers conpensation

benefits against a public enployee s pension benefits which had
been taken away by the Florida Legislature’'s 1973 repeal of
8440.09(4), Fla. Stat. (1953). The validity of that ordi nance was
subsequent |y uphel d both by the Third and the First District Courts

of Appeal. Hoffkins v. Cty of Mam , 339 So.2d 1145 (Fla. 3¢ DCA

1976), cert. den., 348 So.2d 948 (Fla. 1977); dCty of Mam V.

Kni ght, 510 So.2d 1069 (Fla. 1st DCA), rev. den., 518 So.2d 1276

(Fla. 1987). Neverthel ess, because of “the recurrent nature of the
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i ssue presented,” the First District eventually certified the issue

i nvolved to this Court. Barragan v. Cty of Mam, 517 So.2d 99

(Fla. 1st DCA 1987).
In 1989, sixteen years after its enactnent, this Court
declared the ordinance invalid under sections 166.021(3)(c) and

8440.21, Fla. Stat. (1987). Barragan v. Gty of Mam, 545 So.2d

252 (Fla. 1989). (Notwi thstanding this declaration, this Court,

consistent with its previous holding in Brown v. S.S. Kresge

Conpany, 305 So.2d 191 (Fla. 1974), also held that the conbination
of workers’ conpensation and pension benefits nust not exceed 100%
of the enpl oyee’ s weekly wage).

Because the ordi nance had been adopted in 1973, the Gty for
sixteen (16) years had apparently underpaid many of its workers
based upon its reliance upon the ordinance, and in fact once the
ordi nance was declared invalid by this Court, many of these workers
began to file <clainms seeking recoupnent of the alleged
under paynments. The question therefore arose as to the retroactive

application of Barragan.

The first case to address this question was Gty of Daytona

Beach v. Ansel, 585 So.2d 1044 (Fla. 1st DCA 1991). (I't appears

that the Gty of Daytona Beach had adopted a provision simlar to

the Mam ordinance inits pension fund). The First District held
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t hat Barragan nust be given a retroactive application and that the
affected workers nust be allowed to recoup any underpaynents. In
so doing, the district court held that the general rule regarding
the retrospective application of judicial decisions, not the

“vested rights” or “Strickland” exception, should apply. 585 So. 2d

at 1046.
The sane result was reached by the First District in Gty of

Mam v. Bell, 606 So.2d 1183 (Fla. 1t DCA 1992). |In that case,

the City, in reliance upon its ordinance and upon the contracts
which it had negotiated with its enployees, had reduced the
cl ai mant’ s nont hl y pensi on benefits dollar-for-dollar by the anount
of his permanent total disability benefits for the period from
9/ 24/ 87 (the date permanent total disability comenced) until
8/ 1/ 89 (approximately two weeks after this Court denied rehearing
in its Barragan decision). 606 So.2d at 1184. Rel ying upon its
Ansel decision, the First District again held that Barragan nust be
given retroactive effect. Neverthel ess, the district court
certified to this Court the question whether the City was |iable
for penalties on the underpaynents. 606 So.2d at 1189.

In Gty of Mam v. Bell, 634 So.2d 163 (Fla. 1994), however,

this Court reversed the district court’s decisions regarding the

retroactive application of Barragan. This Court determ ned that
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vested contract rights of the parties would be affected by a
retrospective application of Barragan, and therefore the exception
to the general rule should apply:

The CGCty's contracts wth it enployees
recogni zed the City’'s right to an offset. To
now hold the City liable for past offsets
woul d effectively nodify conpleted contracts
w thout affording the Gty an opportunity to
renegotiate the other ternms of t hose
contracts, such as sal aries and benefits. Wen
contractual rights are adversely affected in
such a manner, we are reluctant to apply a
deci sion retroactively.
* * *

To the extent the offset was taken prior to
Barragan, City enployees have received what
their contracts called for when their rights
vest ed.

634 So.2d at 166.
As stated above, this Court’s Bell decisionis distinguishable

fromthe case at bar. In contrast to Barragan, Gice was a case of

first inpression. G&ice did not declare invalid any ordi nance or
statute, nor did it overrule any previous construction of an
ordi nance or statute by this Court. Mor eover, no prior decision
had ever interpreted 8440.20(15) in such a manner as to allow the
conbi nati on of workers’ conpensation, social security disability,
and disability pension benefits to exceed 100% of the AWV
Therefore, unlike Barragan, a retrospective application of Gice

could not affect any vested contract rights.
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Mor eover, notw thstanding the district court’s statenments to
the contrary, Petitioners herein have never set forth any argunent
“suggesting that Gice interpreted 8440.20(15) in a manner contrary
to existing law.” 24 Fla. L. Wekly at D1750. Rather, Petitioners
maintain that in Gice this Court interpreted 8440.20(15) in a

manner consistent with its prior decisions, i.e., capping all

enpl oyer - provi der benefits at 100% of the AWN

In the case at bar, the unstated prem se underlying the
district court’s refusal to apply the Gice holding to unpaid
wor kers’ conpensation benefits from August 1, 1989 is that, prior
to Gice, aninjured worker had either a contractual or a statutory
right to receive nore than 100% of his AWV and that such a right
was taken away by this Court. That premse is incorrect. Gice
hol ds that an injured worker never had such a right to begin wth,
not that he had such a right which nust be taken away.

Accordingly, the general rule concerning retrospective
application of judicial decisions, not the exception, should apply.
That is, the Gice holding should relate back to the tinme of the
enact nent of 8440.20(15), Fla. Stat., in 1977. See Ch. 77-290, 85,
Laws of Fl a.

In addition to the foregoing, Petitioners respectfully submt

t he enact ment of 8440. 15(13) supports their position on this issue.
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C. THE ENACTMENT OF 8440.15(13), FLA. STAT. (SUPP.1994), AND THE
RETROSPECT! VE APPLI| CATI ON THEREOF

Prior to January 1, 1994, if an enployee received a benefit
under chapter 440 to which he was not entitled, it was presuned
that an irrevocable gift had been made to t he enpl oyee who received
t he overpaynent. Such a presunption could be dissipated, however,
upon proof that a “reasonabl e basis” existed for the overpaynent.

Belam Florida Corp. v. Dardy, 397 So.2d 756, 758 (Fla. 1st DCA

1981). Wth the enactnent of 8440.15(13), Fla. Stat. (Supp. 1994),
that presunption was altered by the Florida Legislature effective
January 1, 1994. Ch. 93-415, 820, Laws of Fla. That section
provi des:

If an enployee has received a sum as an
i ndemmity benefit under any classification or
category of benefit wunder this chapter to
which he is not entitled, the enployee is
liable to repay that sum to the enployer or
the carrier or to have that sum deducted from
future benefits, regar dl ess of t he
classification of benefits, payable to the
enpl oyee under this chapter; however, a
partial paynent of the total repaynent may not
exceed twenty percent of the anmount of the bi-
weekl y paynent.

Thus, the | egislature has now wei ghed in on this issue and has
clearly expressed its intent not only that an i njured worker should
not receive nore in disability benefits than the statutes all ow,

but that there should be no “gift presunption” in the event that an
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over paynent does occur. Under the ternms of this legislative
anendnent, any overpaynent of conpensation nust be repaid by the
enpl oyee, whether in a lunp sum or by way of a deduction from
future benefits. Petitioners respectfully submt that this
| egi sl ati ve anmendnent | ends further support to their argunent that
this Court’s construction of 8440.20(15) should not be limted to

benefits “paid on or after May 1, 1997.” 24 Fla.L.\Wekly at D2368.

1. Ret rospective Application of Subsequent Leqislative
Anrendnent s

In general, the substantive rights of the parties in a
wor kers’ conpensati on proceedi ng are governed by the lawin effect

on the date of the accident. Sullivan v. Mayo, 121 So.2d 424 (Fl a.

1960). On the other hand, no party has a vested right in any

particul ar procedure. MCarthy v. Bay Area Signs, 639 So.2d 1114

(Fla. 1st DCA 1994).

Thus, absent a clear expression of legislative intent that it
do so, a subsequent | egislative anendnent affecting the substantive
rights of the parties cannot be applied retrospectively.

Fal | schase Devel opnent Corporation v. Blakely, 696 So.2d 833 (Fl a.

1st DCA 1997). On the other hand, an anendnment which is “renedial”

or “procedural” may apply retroactively even if there is no
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expressed legislative intent that it do so. Snellgrove v. Fogazzi,

616 So.2d 527 (Fla. 4t" DCA 1993).

The question therefore beconmes whether 8440.15(13) may be
applied in a case where the accident occurred prior to its
effective date. That question in fact has al ready been answered by

the district court inBrown v. L.P. Sanitation, 689 So.2d 332 (Fl a.

1t DCA 1997).

2. Retrospective Application of 8440.15(13), Fla. Stat.
(Supp. 1994).

I n Brown, al though the precise date of the claimant’s acci dent
is not recited, it is apparent fromthe opinion that it occurred no
| ater than 1992, and possibly earlier. |In any event, in Septenber
1992, Brown becane eligible for social security disability
benefits, thereby entitling the enployer/carrier, pursuant to
8440.15(9), Fla. Stat., to reduce his workers’ conpensation
benefits so that the conbination of the two benefits did not exceed
80% of his average weekly wage. 689 So.2d at 333. Neverthel ess,
for reasons not apparent fromthe opinion, the enployer/carrier did
not begin taking its offset until August 1994. 689 So.2d at 333.

When the enployer/carrier finally comenced its offset in
August 1994, they relied upon 8440.15(13) to reduce Brown’s

wor kers’ conpensation benefits by an additional anpbunt in order to
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record the overpaynent of benefits which had occurred between
January 1994 [the effective date of 8440.15(13)] and August 1994.
689 So.2d at 333. For reasons not explained by the opinion, the
enpl oyer/carrier did not attenpt to recoup any overpaynents for
peri ods before January 1994. 689 So.2d at 333. Nevert hel ess,
Brown challenged the application of 8440.15(13) to an accident
occurring beforeits effective date. The JCC rul ed, however, and
the district court agreed, that 8440.15(13) “is a procedural
enact ment because it affects a burden of proof or node of procedure
and therefore is applicable to the Caimnt’s date of accident.”
689 So.2d at 333. The district court added that 8440.15(13), which
di ssipates the fornmer gift presunption, “does not rule out proof
that a paynent was a gift rather than an indemity benefit.” 689
So.2d at 333. Therefore, the district court added:

Abolition of this rebuttable presunption

changed only the procedural neans and nethods

of establishing entitlenent to benefits or

offsets which flow from substantive rights

t hat have remai ned unchanged since the date of

M. Brown’s industrial accident.
689 So.2d at 333.

In the case at bar, the district court concluded that the

Gice holding could be applied only to benefits paid after May 1,

1997 *“because section 440.15(13) . . . was anended to require

claimant to repay any benefit to which he or she is not entitled,
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and Gice provided the necessary authority for applying the one
hundred percent AWN cap . . . .7 24 Fla.L. Wekly at D2368.
Petitioners respectfully disagree.

First, it iswell-settled that an appellate court is generally
required to apply the law in effect at the tine of its decision.

Cantor v. Davis, 489 So.2d 18, 20 (Fla. 1986). At the tine of the

deci sions of both the JCC and the district court, 8440.15(13) and
this Court’s Gice decision were already in existence.

Moreover, although the enployer/carrier in Brown did not
attenpt to recoup any overpaynents it nmade before January 1, 1994,
given the district court’s holding that 8440. 15(13) is a procedural
enactnment, there is no reason why it could not have done so
Accordingly, in the case at bar, 8440.15(13) provides further
authority for the proposition that Pickard should not be allowed to
keep and in fact should be required to “repay” the “overpaynent” of
conpensation which would result if full workers’ conpensation
benefits were paid retroactively to 8/1/89 without regard to this
Court’s Gice decision. At a bare mnimum this statute would
requi re the repaynent of any over paynent of conpensation occurring

after 1/1/94.
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CONCLUSION

For the foregoing reasons, Petitioners respectfully submt
that the decision of the district court should be quashed and the
cause remanded wth directions to reevaluate the workers’
conpensation benefits owed in this case to include all cost-of-
living adjustnents to Pickard s social security and in-|line-of-duty
disability benefits within the 100% cap on enployer-provided
benefits nmandated by 8440.20(15) and that such cap should be
i nposed on all workers’ conpensation benefits owed since August 1,

1989.
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