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PREFACE
This brief is submitted on behalf of the Petitioner, BONNIE BARNETT, in
support of her petition to review adecision of the Fourth District Court of Appeal. In

Barnett v. Barnett, 24 Fla. L. Weekly D2176 (Fla. 4th DCA September 17, 1999) (A.1-

4), the Fourth District affirmed a partial fina judgment dissolving her marriage to
Elliott B. Barnett, now deceased, after granting hismotion for bifurcation. The Fourth

Didtrict rejected Mrs. Barnett’ s argument, based on Johnson v. Feeney, 507 So. 2d 722

(Fla. 3rd DCA 1987), that the marriage was dissolved by Mr. Barnett’ s death within
hours after the partial judgment of dissolution was signed, rather than by the judgment
itself.. The Fourth District certified to this Court the conflict between itsdecision and

Johnson, asdid the Second District Court of Appeal in Gainesv. Sayne, 727 So. 2d 351

(Fla. 2nd DCA 1999).! ThisCourt issued itsorder postponing decision on jurisdiction
and setting a briefing schedule on October 29, 1999.

Initsopinion, the Fourth District alsorejected Mrs. Barnett’ s argument that the
trial court had abused its discretion in granting her late husband’ s motion to bifurcate,
since there was no evidence before the trid court justifying such a decision. Mrs.
Barnett seeks review of that ruling aswell, since this Court, if it acceptsjurisdictionto

review the case based on the Fourth District’s certified conflict, will also have the

! That caseis pending before this Court as Gaines v. Sayne, Case #95,134.
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power and prerogative to decide any issue presented by the case. _Ocean Trail Unit

Owners Assn., Inc. v. Mead, 650 So. 2d 4, 6 (Fla. 1994).

Inthisbrief, the Petitioner will bereferredtoasMrs. Barnett or the Wife; Elliott
Barnett will bereferredto asMr. Barnett or asthe Husband; and the Respondent, Harry
Barnett, as personal representative of the estate of Elliott Barnett, deceased, will be
referred to as the Estate. Reference to the Record on Appea will be by the
abbreviation “R.” followed by the clerk’s volume and page number. Reference to
transcripts of various hearings, which appear in Volume V of the Record on Appedl,
will be asfollows:

T.1/1-34 - 01/30/98 hearing

T.2/1-28 - 02/02/98 hearing at 8:15 am.

T.3/1-8 - 02/02/98 hearing at 11:31 am.

Reference to the Appendix attached hereto will be by “A.” followed by apage number.

Any emphasisappearingin quoted material isthat of the writer unlessotherwise

indicated.

STATEMENT OF THE CASE AND FACTS
After 16 years of marriage, during which the Husband had engaged in ahighly

successful law practice and the parties enjoyed a luxurious lifestyle, the Husband
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abandoned the marital home. The Wife alleged that he removed not only his personal
effects, but a so valuableartwork and jewel ry, some of which was marital and some was
the Wife's personal property (R.1/139-149; R.2/313-318). The Wifefiled a petition
for dissol ution and the Husband counter-petitioned (R.1/5-9). TheWifefurther aleged
that she had just discovered that her Husband had incurred substantial debts, both
during the marriage and after their separation, and that he had fraudulently obtained
money by improperly signing her name to certain obligations (R.1/17, 143; R.2/315).
The Wife dso alleged that her Husband had failed to provide any support since their
separation, nor had he paid any of the hills. Accordingly, she requested that the
Husband be required to provide support, make the payments on the various hills, and
be prohibited from entering into any further contracts or agreements without her
consent. The motion sought temporary alimony and attorney’ s fees (R.1/18).

The Wife aso filed amotion for temporary injunction (R.1/12-15) seeking to
prevent her Husband from disposing of any assets, specifically some very valuable
artwork which the parties had acquired during the marriage (R.1/13). Meanwhile, the
Husband filed a motion to require immediate sale of certain persona property to
provide support and to pay lega expenses (R.1/10-11). The court entered an agreed

order enjoining and restraining both partiesfrom selling or pledging any assets without



written approval of the other party or by court order, including furniture, artwork and
other personal property (R.1/40-41).

No order of temporary support was ever entered. The Husband, who had been
removed from his former law firm, lost his subsequent employment (R.1/76-77) and
obtained no employment thereafter, stated in his affidavit that his sole income was
$4,233.00 net per month from rental income, athough he showed a net worth of
approximately 2.5 million dollars (R.1/78-90). The Wife, who wasemployedat an art
gdlery, had anet monthly salary of $3,439.00 (R.1/21-37). From time to time during
the course of this litigation, either one or both of the parties applied for leave to sell
various assets and to use the Husband' s $218,000.00 IRA from his former law firm
(R.1/59-60, 66-77, 101-102) and entered into various agreed orders alowing these
disbursements (R.1/97-99; R.2/330; R.3/528-529). Substantial assets, including much
valuable artwork, were liquidated in this manner.

Throughout thislitigation, each of the partiesaccusedthe other of dissipatingand
secreting assets, including household furnishings, artwork and jewelry (R.2/313-318,
359-363).

The case was set for tria in April, 1997 (R.1/169-170), but was repeatedly

continued at the Wife's request as aresult of the Husband' s failure to file his 1995



individual tax return (R.3/487, 555-556; R.4/575-578, 612, 627-632, 680).> Thetrid
was then reset for September, 1997 (R.4/680). In early September, however, the
Wife's counsel withdrew, and the court entered an order on September 10, 1997
striking the case from the September docket (R.5/801-802).

On January 5, 1998, the court entered an order resetting the trial beginning on
February 4, 1998 (R.5/865). On January 30, 1998, the Husband' s attorneys filed an
emergency motion for bifurcation (R.5/881-882) on the basis that the Husband was
hospitalized in critical condition. The motion alleged that if Mr. Barnett died during
the proceedings prior to the court determining the parties’ respective property rights,
that their main asset, the Nantucket residence, would pass entirely to the Wife, and the
court would be without jurisdiction to preserve his share of that asset for hisheirs; that
the Wife had been granted four or five continuances, and that she should not be
permitted to benefit from those delays.

Anemergency hearingwas conductedthat same day, dthough the Wife' scounsdl
had only two hours notice (T.1/31). At that hearing (transcript at T.1/1-34), the court
took no testimony, but ssimply heard argument of the attorneys and some comments by

Mrs. Barnett'sCPA. The Husband' s counsel represented to the court that Mr. Barnett

2 The court had previously held asaresult of the Wife' s motion to compel tax returns,
that the case would not be tried until the Husband produced acopy of hisfiled 1995 tax
return (R.2/297).
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wasserioudy ill, that Mrs. Barnett had been granted anumber of continuances, and that
the court a the last continuance had indicated that it would protect Mr. Barnett's
property interests by entering appropriate orders in the event his heath should fall
(T.1/4). No evidence was offered as to that representation,’ nor could Mrs. Barnett's
newly retained counseal respond to that unsubstantiated statement (T.1/6-7). The
Wife's counsel also objected to Mr. Barnett appearing by telephone, and advised the
trial court that he had just received the motion severa hoursprevioudy (T.1/7). At that
point, the court expressed its preliminary view of the equitiesinvolved, observing that
from the Wife' s point of view, it would be fair that she inherit, since Mr. Barnett had
dissipated and encumbered the marital estate, sothat creditors’ lienswouldattachto his
property as soon as they became tenants in common. On the other hand, the court
observed that Mr. Barnett would consider it unfair if his Wife should inherit after two
years of litigation (T.1/8).

The court recognized that it needed to know the status of the parties assets,
because the court’ sdecision would depend to some extent on whether the assetswould
be taken by creditorsin the event of dissolution, or whether there was sufficient equity
sothat Mr. Barnett’ sheirscould inherit (T.1/10-11). The court stressed that it wanted

to know the specifics and not mere generalizations (T.1/13). From that point onward,

3 Nor do any prior orders of the court so indicate.
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however, al the court heard was genera discussion by the attorneys and by Mr.
Karcingl, the Wife' s accountant. The attorneys and the accountant were all uncertain
about the facts (T.1/19-21). There was serious disagreement between the attorneys as
to the value of various assets and liabilities (T.1/9-10, 14, 16, 17-18).

The tria court then, over the objection of the Wife's counsdl, consulted the
Husband'’ s physician by telephone (T.1/27-30) and ascertainedthat Mr. Barnett wasin
fact criticalyill. Thecourt then recessed the proceedingssincethe Wife' scounsel had
such ashort time to review the matter which the court noted would be “kind of tria by
ambush” (T.1/32) and would reconvene the following Monday.

On Monday, February 2, 1998, the Wife's counsel argued that the economics
proffered to the court on the previous Friday were incorrect (T.2/4) and that the only
persons who would benefit by bifurcation would be the Husband's counsel (T.2/5).
Mrs. Barnett’ scounsel further pointed out that Mr. Karcinell was present to testify that
he had requested the tax returns from the Husband's accountant but had still not
receivedthem, and that it was not possibleto determine what the liabilitieswere a this
point (T.2/8). He pointed out that there was a further disagreement as to the value of
the Nantucket property and whether the mortgage would attach to Mrs. Barnett's
interest, since it was obtained without her knowledge and consent (T.2/9), but that if

the bifurcation were granted, the mortgage would certainly attach to Mr. Barnett's
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remaining share. Mrs. Barnett’'s counsdl further pointed out that there was a great
difference of opinion in the value of the artwork (T.2/10).

Mr. Barnett’ sattorney then stated hisversion of the various properties and what
the effect would beif the proceedings were bifurcated (T.2/13-15). Again, however,
none of this was substantiated by any evidence or other sworn testimony. At the
conclusion of this argument, thetrial judge decided that she did not want to interfere
with Mr. Barnett’ s dying wishes to be divorced, and that she would bifurcate the case
(T.2/22). Accordingly, the judge placed atelephone cal to Mr. Barnett at the hospital
and ascertained that he was a long-time resident of Florida and that he wanted to be
divorced (T.2/25-26). The court orally granted the divorce (T.2/26). Theregfter, the
court expressed its reasoning as follows:

| thought about it all weekend and | think that probably the obligations

and the assetsandthe material possessionsareinferior to the desireaman

who is faced with death. Andif | were in a position where | was faced

with death, | would want the court to grant my dying wish. And | hope

that if such an occasion happensto me, then| have ajudge who iswilling

to at least put the acorn on the side of the dying wish.

(T.2/27-28).

Severa hours later, the court reconvened (transcript at T.3/1-8) because Mr.

Barnett’ scomments had not been takenunder oath. The court again placed atelephone



call to the hospitd and recelved similar testimony after Mr. Barnett was duly sworn
(T.3/4-5).

The court signed apartial final judgment of dissolution which wasfiled at 3:53
p.m. on February 2, 1998 (R.5/885-886). Mr. Barnett passed away at some point that
day, dthough the record does not reflect the time of hisdeath.* Thefollowing day, Mr.
Barnett’s counsel filed a suggestion of death (R.5/901).

On February 10, 1998, Mrs. Barnett filed amotion for rehearing as to the partia
final judgment dissolving the marriage (R.5/906-907). The court entered a separate
order granting the motion for bifurcation (R.5/912-913) and stayed the proceedings
pending apped (R.5/914-915). On February 27, 1998, the court denied the Wife's
motion for rehearing and substituted Harry Barnett, Personal Representative of the
Estate, as the Respondent in the case (R.5/918). The Wife filed her notice of appeal
from both the partial final judgment of dissol ution and the order granting bifurcation on
the same day.

During the course of this appeal, the Wife filed a motion to relinquish

jurisdiction to permit the tria court to entertain arule 1.540(b) motion to vacate the

* The statement in the Fourth District’s opinion that “the partid final judgment was
filed with the clerk at 3:53 p.m. on February 2, 1998. Later that day, the husband died
(A.7)" isincorrect. Therecord doesnot reflect whether Mr. Barnett died before or after
the judgment was filed.
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partial fina judgment. Thebasisfor the motion wasthat research had reveal ed that the
partial fina judgment of dissolution wasvoid asamatter of law sinceit did not become
fina until after Mr. Barnett’s demise. The Fourth District denied that motion on
August 4, 1998.

Initsopinion of affirmance, the Fourth District held that decisions determining
the finality of a dissolution of marriage judgment for the purpose of transferring
jurisdictionto the appel late court should not be relied uponindeterminingthe effective
date of such ajudgment when aparty diesafter entry of the judgment. Accordingtothe
Fourth District, the date of “finaity” will be different depending uponits context, i.e.,
the “effective date” of adivorce judgment will be different from the date ajudgment
becomesfina for purposes of apped. (A.3).

The Fourth District aso rejected the Wife's argument that the trial court had
abused its discretion in bifurcating the proceedings under the circumstances, smply
stating without discussion that impending death or terminal illness was the type of
exceptional circumstance which could justify bifurcation of adissolution proceeding
(A.3).

Mrs. Barnett has sought discretionary review of the Fourth District’s rulings,

based on that court’ s certification of conflict.
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SUMMARY OF ARGUMENT

This Court has before it in the present case and in Gainesv. Sayne, Case. No.

95,134, the question of when ajudgment dissolving a marriage takes effect.
Both the Second District in Gaines and the Fourth Digtrict in Barnett have rendered

decisionswhich conflict with Johnson v. Feeney, 507 So. 2d 722 (Fla. 3rd DCA), rev.

denied, 518 So. 2d 1274 (Fla. 1987). Mrs. Barnett contends that the rule in Johnson
is by far the better rule, and one which should be adopted by this Court.

Toavoid confusionand uncertainty, there should be abright lineruleuponwhich
litigants and the public in general may rely. The rule that a judgment becomes final
when the labor of the tria judge is a an end — the familiar rule which governs a
judgment’ s ripeness for appeal —may easily be applied in thiscontext. A dissolution
of marriage judgment would become effective to end the marriage ten days after the
judge signed the judgment or, if either party movedfor rehearing, when the court ruled
upon that motion. In contrast, the Fourth District’ sdecision in the present case calling
for two separate rules and two separate dates for “finality” haslittle to recommend it.

Asappliedinthe present case, adopting the Johnson rulewould require that this
Court quash the Barnett decison and remand with directions that the partial final

judgment of dissolution be vacated as void.
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This Court may also review thetria court’ sdecision to grant bifurcationin this
case, and we respectfully urgethat it do so. Despite numerousopinionsfrom thisCourt
and other appellate courts holding that bifurcation should be granted only in
extraordinary circumstances where it is clearly necessary for the best interests of the
parties, the Fourth District approvedthetrial court’ sdecisionto bifurcatein the present
case in the absence of any evidence whatsoever asto the best interests of the parties.
Indeed, the trial court freely admitted that its decision was based solely upon adying
man’swish, and that the court lacked evidence of the actual facts. That decision was
clearly an abuse of discretion; moreover, it would be of great assistance to the Bench
and Bar should this Court address this issue and set forth guidelines as to when

bifurcation may be appropriate in dissolution of marriage cases.

ARGUMENT

POINT I

THIS COURTSHOULD RESOLVE THE CONFLICT BETWEEN
THE BARNETT AND JOHNSON DECISIONS BY HOLDING
THAT AJUDGMENT OF DISSOLUTION OF MARRIAGE DOES
NOT BECOME EFFECTIVE TO DISSOLVE THE MARRIAGE
UNTIL 10 DAYS AFTER ITS ENTRY OR, IF A TIMELY
MOTION FOR REHEARING IS FILED, UNTIL THAT MOTION
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HAS BEEN DETERMINED; SO THAT THE DEATH OF EITHER
PARTY PRIOR TO THAT DATE WOULD RENDER ANY
SUBSEQUENT DISSOLUTION JUDGMENT VOID.

It is Mrs. Barnett’s position that the partial final judgment signed by the tria
court on February 2, 1998 isvoid as amatter of law, since Mr. Barnett died before the
judgment becamefinal. Thisisso becausethedeath of aparty to amarriagedissolution
action before a fina judgment is entered terminates the marriage relaionship by

operation of law and divests the tria court of jurisdiction to issue a fina decree.

Johnson v. Feeney, 507 So. 2d 722, 723 (Fla. 3rd DCA ), rev. denied, 518 So. 2d 1274

(Fla. 1987). In Johnson, the wife died after the fina judgment had been signed but
before the trial court had ruled on atimely motion for rehearing filed by the husband.
The Third District held that since ajudgment is not final while atimely motion for
rehearing remains pending, the death of one of the partiesat that point in the litigation
terminates the marriage by operation of law and diveststhetria court of jurisdiction to
make the judgment final. In the present case, Mr. Barnett passed away before the
motion for rehearing was even filed; in fact, on the same day that the partial final
judgment wassigned. Sincetheten-day period for filingamotion for rehearing had not

yet expired, the judgment had not yet become final. GEICO Financia Services, Inc.

v. Kramer, 575 So. 2d 1345, 1347 (Fla. 4th DCA), rev. denied, 589 So. 2d 291 (Fla

1991); Wilson v. Clark, 414 So. 2d 526, 530 (Fla. 1st DCA 1982).
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This Court’s later decision in Fernandez v. Fernandez, 648 So. 2d 712 (Fla

1995), distinguished but did not overrule Johnson v. Feeney. The Court noted in

Fernandez that Johnson and other cases cited in its opinion were not applicablebecause

the Fernandez court had entered afinal judgment before Mrs. Fernandez died. Id. a
714. Thejudgment of dissolution in Fernandez became final without being appeal ed,
whereas the finality of the Johnson judgment was postponed by the filing of amotion
for rehearing and appedl.

Moreover, in the present case, asin Johnson v. Feeney, one of the parties died

after thetrial court signed afina judgment but before it became final. While the wife
in Fernandez aso died before the ten-day rehearing period had expired, it does not
appear that this jurisdictional aspect was raised in the husband’s motion to vacate,
which dealt only with an alleged defect in establishing the wife's residency status.

Fernandez, 648 So. 2d at 713.

The Fourth District in the present case chose not to follow Johnson v. Feeney,
because the court concluded that Johnson confused two separate issues, namely the
finaity of afina judgment for appellate purposes and the effective date of adivorce
judgment whenaparty diesafter entry of thejudgment (A.3). TheFourth District cited

this Court’ sdecision in Berkenfield v. Jacobs, 83 So. 2d 265 (Fla. 1955), in which this

Court reversed an order setting aside adivorce decree because the husband died in the
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judge’ s chambers after the decree had been signed, but before it had been recorded by
theclerk. TheBerkenfield court recognized that the computation of time withinwhich
an appeda could be taken would be based upon the date of recordation rather than

sgning, but that in that particular casethere was* no occasion for process or any further

proceeding.” 1d. at 267. Later in the opinion, this Court stated:

So, plainly, the final decree is effective as a basis for subsequent
proceedings, only when recorded. But once that is stated it does not
follow that it is effective for no purpose at al until it is recorded. To
emphasize our problem we reiterate the present situation. Nothing
whatever remained to be done to enforce the pronouncement that the
relationship between the parties be forever severed.

Berkenfield, 83 So. 2d at 267-268.

The Fourth District was mistaken in concluding that its decision in the present
case was controlled by Berkenfield. Thisis so because in the present case, unlike
Berkenfield, thepartial final judgment of dissol utionwasentered over the protest of the
Wife, who had objected to the bifurcation procedure and did in fact file amotion for
rehearing challenging entry of the dissolution and the bifurcation. InBerkenfield, this
Court specifically noted that it determined the decree should be effective immediately
upon signing because there was “no occasion for... any further proceeding.” |d. at 267.

The Fourth Digtrict’ sdecision to reject Johnson’ sholdinginfavor of arule that

establishes two separate concepts of “finality,” and two separate dates therefor, will
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result in a confusing rule which will depend for its application upon outside factors.
The better rule, following Johnson, would be that a judgment dissolving a marriage
would become final for al purposes a the same time it becomes fina for
commencement of appellatereview. Thus, if neither party timely sought rehearing of
the dissolution, it would become fina for all purposes within ten days of its entry.
Should either party timely seek rehearing, the judgment would become fina for al
purposes upon disposition of the motion for rehearing. Such abright lineruleishighly
desirable, particularly in dissolution of marriage cases, whereit may be very important
to one or both of the litigantsto know with certainty when their marriage has officially
ended.

Such abright line rule has much to recommend it. 1t would be smple and easy
for both clients, attorneys, and third parties to understand. It is logica because it
corresponds to the end of thejudicial labor in the case. Whereas in Berkenfield, this
Court noted that “the judicia labor in the instant case seems to have ended with the
signing of the decree,” 1d. at 268, that is not so in every case, and certainly not in the
present case.

On the other hand, a rule establishing two different datesfor finality depending

upon whether one of the partiessubsequently challengedthedissolutionitself (asinthe
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present case) or not (as was the case in Berkenfield) would be confusing and difficult
of application without going beyond the four corners of the order itsalf.
For the above reasons, Mrs. Barnett respectfully requests this Court to resolve

the conflict of decisions in favor of Johnson v. Feeney, and to quash the Fourth

Digtrict’ sdecision in the present case with directions that the partial final judgment of

dissolution in the present case be set aside asavoid decree.

POINT IT

THE TRIAL COURT ABUSED ITS DISCRETION IN

DISSOLVING THE PARTIES’ MARRIAGE AND DIVESTING

THE WIFE OF HER SURVIVORSHIP RIGHTS BASED ON THE

HUSBAND’S DYING WISH, IN THE ABSENCE OF EVIDENCE

THAT BIFURCATING THE PROCEEDINGS WAS CLEARLY

NECESSARY FOR THE BEST INTERESTS OF THE PARTIES.

Before reaching its decision, thetrial court recognized that it lacked sufficient
information to determine whether bifurcation would be in the interests of the parties
(T.1/10, 11, 13, 16). It heard no sworn testimony, nor did it receive any evidence asto

the financial impact of bifurcation upon the respective parties. Although the lawyers
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representing the parties made representations’ to the court in the course of their
arguments as to the value of various assets and liabilities, there was serious
disagreement betweenthem onthese points(T.1/9-10, 14, 16, 17-18; T.2/4, 6-7, 9-11).
The attorneys aso made contradictory predictions as to what effect an immediate
dissol ution would have uponthe Wife and the Husband' sheirsand creditors should the
Husband pass away before al issues had been resolved (T.1/12; T.2/6, 9-11, 14-16).

Nonetheless, the trial court decided to bifurcate the proceedings. The court
acknowledged that its decision was not based upon financial considerations or the
impact of the bifurcation on the assets and obligations of the parties, but rather was
based on the court’s wish to accommodate the desire of a man who was faced with
death (T.2/27). No other reasonswere expressed by the court initsoral ruling, nor in
the later written order memoriaizing that ruling (R.5/912-913). In so doing, thetria
court abused its discretion and improperly deprived Mrs. Barnett, who received no
support from her husband throughout these dissolution proceedings, of any redlistic
opportunity to realize any financia security after 16 years of marriage.

The only case cited to the trid court by the Husband' s attorneys as authority for

bifurcating the present proceeding was Tunderman v. Lee, 585 So. 2d 354 (Fla. 2nd

> The Wife's accountant also proffered certain information, but it was neither current
nor in the form of sworn testimony (T.1/13-14, 16, 19).
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DCA 1991). Tunderman did not, however, deal withthe issue beforethetrid court and
this Court, namely whether bifurcation was proper in the absence of any evidence that
it was*“ clearly necessary for the best interests of the parties.” |n Tunderman, because
the wife was gravely ill, her counsdl filed a motion to bifurcate approximately 20 days
before the trial date. The court orally granted the motion to bifurcate and moved the
fina hearing date ahead by eight days, |eaving the time of the hearing to be agreed upon
between the attorneys. However, the husband’ s attorney thereafter would not agreeto
atime until the bifurcation order was actually signed. The tria judge then went on
vacation and did not sSgn the order until his return. As aresult, the hearing on the
dissolution of marriage was set for the same day the bifurcation order was signed. The
husband’ s attorney thereafter claimed he did not have the full 30-day notice of tria
required by rule 1.440, Florida Rules of Civil Procedure, and it was on that basis that
he sought appellatereview. The Second District rejected that argument, since thetrial
occurred more than 30 days from the origina order setting the trial. 1d. a 356. The
Tunderman decision thus has nothing whatever to do with the question of whether
bifurcation should have been granted, and does not even reflect that the husband
objected or raised the propriety of the bifurcation at all. 1d. at 355-357.

In its opposition to the Wife's motion to relinquish jurisdiction during this

apped, the Estate cited Fernandez v. Fernandez, 648 So. 2d 712 (Fla. 1995). In that
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case, aterminally ill wife filed amotion to bifurcate the proceedings because she had
not long to live. In Fernandez, however, in contrast to the present case, the parties
stipulated to the granting of the motion to bifurcate, and thus that was not an issue
before either the district court of appeal or this Court. Id. at 713.

ThisCourt hasmadeit clear that tria judgesshould avoid bifurcating dissolution
of marriage cases, and that this split procedure should be used “only when it is clearly
necessary for the best interests of the parties or their children.” Claughton v.
Claughton, 393 So. 2d 1061, 1062 (Fla. 1981). Interestingly, the Fourth District has
gone on record as stating that it would not hesitate to reverse ajudgment dissolving a
marriage and reserving jurisdiction to determine property matters, if the case had been

improperly bifurcated over the objection of one of the parties. Glazer v. Glazer, 394

So. 2d 140, 141 (Fla. 4th DCA 1981). That court’s disapproval of the bifurcation
procedure, and its insstence that bifurcation be restricted to cases where clearly
necessary for the best interests of the parties, isreflectedinitsrecent decisonsaswell.

SeeWilliamsv. Williams, 659 So. 2d 1306, 1307-1308 (Fla. 4th DCA 1995) [reversing

final judgment of dissolution because of erroneous bifurcation], and Woods v. Woods,

610 So. 2d 71 (Fla. 4th DCA 1992) [affirming judgment but expressy discouraging

practice of bifurcation].



InWeasdl v. Weasdl, 419 So. 2d 698, 699, 700 (Fla. 4th DCA 1982), the Fourth

District quashed an order of bifurcation and emphasized that to be entitled to
bifurcation,

...It must be a most exceptional case reflecting at least equal or more

hardship on the movant resulting from anon-bifurcation when compared

to the damages and complications arising from bifurcation.
Id. a 700. Thecourt observed that bifurcation, wherethewealthy husband was heavily
involvedin complex financia affairs, hadagirlfriend, and was 56 years of age, exposed
the wife to hazards and prejudices. The court noted that should the husband die,
remarry, or encumber, conceal or dispose of his property, any of those eventsin the
interval between dissolution and a determination of the other issues could severely
damage the wife's remaining clams. 1d. a 699. Nonetheless, the Fourth District
approved the bifurcation in the present case, even though the approaching demise of
Mr. Barnett was the express reason for the bifurcation, which hasindeed operated to
the severe detriment of Mrs. Barnett.

Thetria court initialy recognized that it required specific factual information
regarding the financial impact of abifurcation order (T.1/10, 11, 13, 16). However, the
court never received that information, having heard only the argument and unsworn

representations of counsel. Itiswell established that such unsworn statements do not

constitute competent evidence and should not be relied upon by the court. See Ladoff

-21-



v. Ladoff, 496 So. 2d 989, 989-980 (Fla. 4th DCA 1986); Leon Shaffer Golnick

Advertising, Inc. v. Cedar, 423 So. 2d 1015, 1017 (Fla. 4th DCA 1982).

Thetrial court quiteopenly reacheditsdecision based onitssenseof compassion
toward adying man and hisfamily. However, sincethat decision was not based on any
evidence and did not consider the financial consequencesto Mr. Barnett’ swife of 16
years, it wasanabuseof discretion. The Fourth District’ saffirmance wasthuserror and

should be quashed, with directionsthat the partial judgment of dissolution be vacated.

CONCLUSION

For the reasons set forth above, this Court should adopt abright line rulethat a
dissolution of marriage judgment becomeseffective only when al judicia labor by the
trial court isat an end. Asapplied here, the partial fina judgment should thus be set
asde asvoid because of Mr. Barnett’ sdeath prior to the conclusion of judicia labor in
the trial court. Alternatively, the judgment should be set aside because of the trial
court’s abuse of discretion in bifurcating the proceedings under the circumstances of
this case.

Respectfully submitted,

NANCY LITTLE HOFFMANN, PA.
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