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PRELI M NARY STATENMENT

Mary Ann Sheffield, who was the plaintiff in the trial
court, the appellant below, and is the petitioner herein, wll
be referred to by her full nanme or as “Ms. Sheffield.”

Superior Insurance Conpany, who was the defendant in the
trial court, the appellee below, and is the respondent herein,
will be referred to as “Superior Insurance.”

Ref erences to Superior Insurance’s Answer Brief on the
Merits will be designated “AB” foll owed by the appropriate page
nunber . !

Ref erences to the record on appeal will be designated “R-”
foll owed by the appropriate volume nunber and page nunber.

References to the transcript of the trial will be designated

“T-" followed by the appropriate volume nunber and page nunber

1 Superior Insurance m stakenly | abeled its answer brief on
the nerits “Respondent’s |nitial Brief on the Merits.”

iv



SUMVARY OF ARGUMENT

In Gorml ey v. GTE Products Corporation, 587 So. 2d 455 (Fl a.

1991), this Court held that the adm ssion of collateral source
evi dence, over objection, is so inherently prejudicial that it
requires the granting of a new trial unless the party that
invited such error concl usively shows that no prejudice resulted
from adm ssion of the inproper evidence. Superior | nsurance
conpletely failed to satisfy its burden of proving that the
coll ateral source evidence presented in this case caused no
prejudi ce and, therefore, was harm ess. Accordingly, the final
judgnment entered in this case nust be reversed, and the case
must be remanded for a new trial

Thi s Court need not remand the i ssue of whether the injuries
Mrs. Sheffield sustained as a result of the subject accident
were permanent, however, because Ms. Sheffield has already
proven, by uncontroverted evidence, that such injuries were
per manent . Al'l  three physicians who testified, including
Superior I nsurance Conpany’s own | ME doctor, testified that Ms.
Sheffield s injuries were permanent. Superior Insurance totally
failed to present any evidence that refuted the evidence of
per manency presented by Ms. Sheffield. Accordingly, the trial
court reversibly erred in denying Ms. Sheffield s notion for a
directed verdict on this issue. On remand, the trial court

should be directed to enter a directed verdict for Ms.



Sheffield on the issue of pernmanency.



ARGUMENT

ISSUE |: THE FIRST DISTRICT'S DECISION AFFIRM NG THE TRI AL
COURT’ S DENI AL OF MRS. SHEFFI ELD S MOTION I N LIM NE I N
VWHI CH SHE SOUGHT TO PRECLUDE SUPERI OR | NSURANCE FROM
PRESENTI NG ANY EVI DENCE REGARDI NG COLLATERAL SOURCE
BENEFI TS EXPRESSLY AND DI RECTLY CONFLI CTS W TH SETTLED
CASE LAW UNDERM NES FUNDAMENTAL FAI RNESS PRI NCI PLES
THAT FORM THE BASI S OF OUR TRI AL RULES, AND SHOULD NOT
BE UPHELD.

A. The trial court clearly erred in denying Ms.
Sheffield s motion in |imne.

In its Answer Brief on the Merits, Superior Insurance
implicitly acknow edges that the trial court commtted clear
error when it denied Ms. Sheffield s nmotion in |imne.
Superior Insurance fails to acknow edge, however, that it was
the party that invited this clear and now uncontroverted error
by its objection to and argunent agai nst such notion. Despite
the fact that Superior Insurance was the party that encouraged
the trial court to nmake this erroneous ruling, it now faults
Ms. Sheffield for relying on such ruling and accuses her of
“inviting error.” What erroneous ruling did Ms. Sheffield
invite? The erroneous ruling made with regard to this issue was
the trial court’s denial of the notionin |imne and that error,
clearly and undi sputedly, was invited by Superior |Insurance, not
Ms. Sheffield.

B. The trial <court’s erroneous denial of Ms.

Sheffield s notion in |imne cannot be affirmed based
upon a harmnl ess error anal ysis.

Superior Insurance has now abandoned the position it



mai nt ai ned t hroughout the trial court proceedings that evidence
of collateral source benefits, over objection, is adm ssible.
Cl early, such position is indefensible. This Court’s holding in

Gorm ey v. GIE Products Corp., 587 So. 2d 455 (Fla. 1991), was

unequi vocal : introduction of evidence of <collateral source
benefits in a liability trial, over objection, is reversible
error.

Despite the fact that Superior Insurance invited this error
by persuading the trial court to deny Ms. Sheffield s notion in
i mne, Superior Insurance attenpts to persuade this Court to
di sregard such error by characterizing it as “harnless.”
However, Superior |Insurance has not even acknow edged, nuch | ess
satisfied, its burden of showi ng such error was harm ess. This

Court nmade clear in Gorml ey v. GIE Products Corp., 587 So. 2d at

459 (Fla. 1991), that the party who invites the trial court to
commit such an error nust bear the burden of proving that the
error was harm ess. Only where such party denopbnstrates to the
reviewing court that the inproperly admtted collateral source
evidence clearly was not prejudicial, will such party be found

to have satisfied its burden. See Gornm ey, 587 So. 2d at 459;

Parker v. Hoppock, 695 So. 2d at 429 (Fla. 4th DCA 1997). See

also, State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986)(“If the

appel l ate court cannot say beyond a reasonabl e doubt that the

error did not affect the verdict, then the error is by



definition harnful.”)

Superior lInsurance suggests in its Answer Brief on the
Merits that this error was harm ess because the coll ateral
source evidence presented to the jury was all evidence of past
coll ateral source benefits, and the jury's award for past
medi cal benefits was the anount Ms. Sheffield requested (AB 7).
Thi s argunment m ght be persuasive if it were factually correct.
However, the record on appeal shows that the evidence of
col l ateral source benefits was not limted to past benefits. To
the contrary, Ms. Sheffield testified at trial that she
continued to obtain nedications free of charge through her
enpl oyer, continued to receive physical therapy free of charge
t hrough her enpl oyer, and continued to receive group insurance
benefits (T-1 38, 60). In fact, Superior Insurance itself
elicited testinony from Ms. Sheffield that she continued to

receive such benefits and, assum ng she continued to work for

the sane enployer, likely would continue to receive such
benefits in the future(T-1 60-61). In that the coll ateral
source evidence was not strictly limted to past benefits,

Superior I nsurance cannot show that no prejudice occurred sinply
by pointing out that the jury’'s award for past nedi cal expenses
was in line with Ms. Sheffield s request.

Wth regard to future damages, Superior |nsurance argues

that Ms. Sheffield “mnimzed” any prejudice by testifying that



there was no guarantee she would receive collateral source
benefits in the future (AB 8-9). This argunment does not even
begin to rise to the level required of a party who has the
burden of proving that no prejudice occurred as a result of the
adm ssi on of inproper evidence. Superior Insurance’s burden is
not satisfied by suggesting that the error commtted m ght not
have been prejudicial because Ms. Sheffield nade a statenent

that m ght have mnim zed its prejudicial effect. Only where

the party seeking to show that reversible error was harm ess

conclusively shows that the jury’'s verdict was not inmproperly
i nfluenced by inproper evidence may the review ng court accept

such error as “harmess.” See Gorm ey 587 So. 2d at 459; Parker

v. Hoppock, 695 So. 2d at 429 (Fla. 4th DCA 1997). See also,

State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986).

Finally, Superior Insurance argues that the harm ess error

rul e should be applied to this case because Ms. Sheffield did

not show the specific prejudice caused by the inproper
introduction of this evidence. First, as stated above, Ms.
Sheffield does not bear the burden of show ng that the prejudice
was not harm ess. Rather, Superior Insurance bears the burden
of showing that the error was harm ess. Second, this Court need
| ook no further than the ridiculously mniml award for future
medi cal expenses to see the prejudice that was |ikely caused by

the inproper adm ssion of collateral source benefit evidence.



As Judge Browning stated in his dissenting opinion to the
maj ority deci sion,

In the instant case, if the error is harm ess, why did
Superior oppose Sheffield s motion in limne? The
answer is evident: because adm ssion of evidence of
col l ateral -source benefits was expected to have a
‘“dynam te” inpact on the jury favorable to Superior.

Sheffield v. Superior Ins. Co., 741 So. 2d at 541. Apparently,

the collateral source evidence did have a “dynamite” inpact on
the jury in this case, because it awarded a woman with a life
expectancy of 51.4 years (T-11 190, 197) and annual nedical
costs of $1,957.00 (T-11 194; RV 5) a total of only $6,554.61
for future nedical expenses and future loss of ability to
perform household services (R-I111 149). Agai n quoting Judge
Br owni ng, Superior Insurance’ s “cries of harm ess error now made
shoul d be disallowed on this record.” Sheffield, 741 So. 2d at
540- 541.

C. The trial court’s erroneous denial of Ms. Sheffield s

motion in |imne cannot be upheld based on an “invited

error” anal ysis.

Superior Insurance’ s response to Ms. Sheffield s argunment
on this issue conpletely fails to address or even acknow edge
the fact that, at trial, Ms. Sheffield made a standing
objection to the adm ssibility of collateral source evidence and
made an agreement wth Superior Insurance that her own
i ntroduction of such evidence would not constitute a waiver of

her nmotion or standing objection. Rat her, Superior Insurance



sinply ignores these facts, which are of such paranmunt
i nportance to the review of this issue that Ms. Sheffield
devoted eight pages of her Initial Brief on the Merits to
di scussing them

| nstead of fairly and directly addressing the facts as they
exist in this case, Superior Insurance ignores the facts and

relies on Perez v. State, 717 So. 2d 605 (Fla. 3d DCA 1998), for

its proposition that by being the first to elicit evidence of
coll ateral source benefits, Ms. Sheffield waived her right to
argue on appeal that the denial of her motion in |imne was
reversible error.

Perez v. State is easily distinguishable fromthis case, in

part, because of the precise facts referred to above and i gnored
by Superi or. In Perez, while the defendant properly filed a
motion in |limne seeking to preclude WIllianms rul e evidence, he
failed to object to the introduction of such evidence at trial
t hus wai ving his right to appellate review of the i ssue pursuant
to applicable Florida |law. Furthernore, while he was the first
to introduce WIlliams rule evidence, he nmade no agreenent wth
the State that his introduction of such evidence would not
constitute a waiver of his motion in limne or standing
objection. Here, Ms. Sheffield made a standing objection, on
the record, to the adm ssion of collateral source evidence and

made an agreenent with Superior Insurance, again on the record,



that being the first to introduce such evidence would not
constitute a waiver of her notion in |imne and standing
objection to the adm ssibility of such evidence. Clearly, the
hol ding in Perez does not control the resolution of the issue
presented in this case.

The record on appeal shows that Ms. Sheffield did all she
could to ensure that her objections to collateral source
evi dence woul d not be waived, and further did all she could to
ensure that her own introduction of such evidence would not
| ater prejudice her. She was entitled to rely on the assurances
made by opposing counsel and confirmed by the trial court, and
she was entitled to rely on settled case |aw as espoused in

Porter v. Vista Bldg. Maint. Services, Inc., 630 So. 2d 205

(Fla. 3d DCA 1993). This Court shoul d encourage professionalism
anong attorneys by requiring that they honor their agreenents,
not punish Ms. Sheffield for relying on such an agreenent and

settl ed case | aw.

| SSUE | 1: THE FIRST DI STRI CT'S AFFI RMANCE OF THE TRI AL COURT’ S
RULI NG DENYI NG MRS. SHEFFI ELD S MOTI ON FOR DI RECTED
VERDI CT ON THE | SSUE OF PERMANENCY IS NOT SUPPORTED BY
THE RECORD, EXPRESSLY AND DI RECTLY CONFLI CTS W TH THE
SETTLED CASE LAW ON SUCH | SSUE, AND SHOULD NOT BE
UPHELD.

In its Answer Brief on the Merits, Superior Insurance did
not challenge Ms. Sheffield s contention that the | awreflected

in Holnmes v. State Farm 624 So. 2d 824 (Fla. 2d DCA 1993),

9



Al lstate v. Thomas, 637 So. 2d 1008 (Fla. 4th DCA 1994), and

Jarrell v. Churm 611 So. 2d 69 (Fla. 4th DCA 1992), is directly

applicable to this issue. As stated in Ms. Sheffield s Initial
Brief on the Merits, those courts held that when a party
supports its assertion of permanency with expert testinony, the
opponent of permanency, in order to carry the issue to the jury,
must either (1) present countervailing expert testinony; (2)
severely inpeach the proponent’s experts; or (3) present other
evi dence that creates a direct conflict with the evidence of
per manency. If the opponent of permanency fails to present
such evidence, a directed verdict is required. Holnes, 624 So.
2d at 825, 826; Allstate, 637 So. 2d at 1009-1010; Jarrell, 611
So. 2d at 71.

Mor eover, although Superior Insurance’s position on this
issue is primarily based upon its contention that the jury was
free to reject the uncontroverted expert testinony on the issue
of permanency because of the surveillance tape it introduced
into evidence, it nmade no effort to distinguish this case from

Jarrell v. Churm 611 So. 2d 69, a case that is remarkably

anal agous to the case at bar. In Jarrell, the plaintiff’'s
treating physician testified that she suffered permnent
injuries to her neck and | ower back as a result of an autonobile
accident. 611 So. 2d at 70. The physician testified that one

of the bases for his diagnhosis was his objective findings of

10



muscl e spasns in the back of the plaintiff’s neck. 611 So. 2d
at 70. The defendant offered no countervailing expert
testinony, but presented a surveillance videotape show ng the
plaintiff turning her head to look at her autonobile and
carrying furniture fromthe house to the garage. 611 So. 2d at
70. The issue before the Fourth District was whether the
plaintiff was entitled to a directed verdict on the issue of
per manency. 611 So. 2d at 70. In rejecting the defendant’s
contention that the surveillance videotape created a jury issue
as to permanency, the Fourth District stated:

[IJt is entirely possible that the activities
performed by plaintiff as denonstrated by the
vi deot ape were consistent with the expert’s di agnosi s.
It was incunmbent upon the defense either to present
its own expert testinony that the videotape
illustrated a malingering plaintiff, or, at the very
least, to inquire of plaintiff’s expert whether the
activities engaged in by plaintiff had any substanti al
i npact on his professional opinion that plaintiff had
suffered a permanent injury. For exanple, if the
medi cal expert’s opinion of permanency of the neck
injury had been based upon evidence that the plaintiff
could not rotate her neck nore than ninety degrees to
the right, then the vi deotape showi ng casual novenent
and rotation considerably in excess of ninety degrees
m ght be enough to take the issue to the jury.

The foregoing inplies, and therefore we explicitly
recite, that, based solely upon consideration of
evidence which does not clearly and directly
contradict an expert opinion or the facts upon which
that opinion is predicated, a jury of lay persons
cannot be credited with having the technical expertise
to totally disregard an expert nedi cal opinion. There
were no such direct conflicts in the record of these
pr oceedi ngs.

The defense could have presented its own expert

11



testinmony, or it could have cross-exam ned plaintiff’s
expert to denonstrate to the jury that the activities
engaged in by plaintiff were inconsistent with a

di agnosis of permanent injury. The defense having
failed to do so, the jury was not free to nmake its own
di agnosi s. We therefore reverse and remand with

directions to enter the directed verdict on the issue
of permanency and for a trial on danages.

611 So. 2d at 70.

In the instant case, Superior Insurance never asked any of
the doctors who testified whether the videotape of Ms.
Sheffield would change their opinions that her injuries were
per manent . In fact, during Superior Insurance s direct
exam nation of Dr. Richards, it failed to elicit from Dr
Ri chards the facts that Superior |Insurance had requested himto
view the vi deotape, he had viewed it, and it had not changed his
opinion that her injuries were pernmanent. Rat her, Ms.
Sheffield s counsel elicited these facts in his cross-
exam nation of Dr. Richards (T-111 349-350).

The vi deotape on which Superior Insurance relies for its
position shows Ms. Sheffield for a total of 54 seconds wal ki ng
across a parking ot with an apparently normal gait and normal
range of notion in her neck. Superior Insurance did not even
suggest in its Answer Brief on the Merits how this tape was
relevant to the issue of permanency, nmuch |ess denonstrate how
the tape could support a finding by the jury that Ms.
Sheffield s injuries were not pernanent. The | ack of rel evancy
of this videotape to the issue of permanency is reflected in the

12



testimony of Superior Insurance’s own expert wtness, Dr.
Ri chards.?

Clearly, the videotape Superior Insurance introduced in
evidence in no way rebutted the consistent testinmony of all
three expert wtnesses that Ms. Sheffield s suffered a
permanent injury. This lack of rebuttal evidence is reflected
in Superior Insurance’ s vague and inadequate response to the
case |law and argunment Ms. Sheffield presented in the Initia
Brief on the Merits.

Superior Insurance next argues that this Court’s opinions

in Leisure Resorts, Inc. v. Frank J. Rooney, Inc., 654 So. 2d

911 (Fla. 1995), and Wygant v. Fort Mers Lincoln Mercury,
Inc., 640 So. 2d 1092 (Fla. 1994), support its position that the
jury was free to reject the uncontroverted nedical testinony on

t he issue of permanency. However, this Court’s opinion in

Leisure Resorts is not even marginally relevant to the issue
presented here. That case dealt with a contractor’s statutory
warranty of fitness, not a permanent injury issue. VWi | e

Weygant is at |least relevant to the issue presented, in that

1 Dr. Richards testified that his exam nation of Ms.
Sheffield showed that her gait was normal and she had good range
of nmotion in her neck (T-I111, 239, 313, 320). These findings
had no effect, however, on his opinion that she sustained a
permanent injury. (T-111 240). Furthernmore, he testified that
he viewed the videotape prior totrial and it did not change his
opi nion of permanency (T-111 349-350).

13



case this Court merely pointed out that a jury may reject expert
testinony on the i ssue of permanency “when there exists rel evant
conflicting lay testinony.” 640 So. 2d 1094. Jarrell
recogni zed that principle and found that the defendant did not
satisfy its burden nerely by presenting videotape evidence in
which it appeared that the plaintiff had normal range of notion
in her neck. Simlarly, in this case, Superior |Insurance did
not satisfy its burden nmerely by presenting videotape evidence
showi ng M's. Sheffield with an apparently normal gait and normal
range of notion in her neck.

Finally, although Superior Insurance made no such argunment
at either the trial court level or to the First District, it now
| at ches onto Judge Benton’s reading of the nedical evidence and
argues that “[t]he nedical testinmny on permanency was ni xed at
best.” (AB 16). Interestingly, however, it makes no attenpt to
cite to any portions of the record showing that such evidence
was “m xed.” Superior Insurance’ s conplete failure to nake such
an argunent at the trial court and First District level, and to
denonstrate the basis for such an argunment at this |evel, shows

that this argunent is neritless.
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CONCLUSI ON

This Court should disapprove of the First District’s
deci sion on the col |l ateral source and permanency i ssues, reverse
the trial court’s rulings on such i ssues, and remand the case to
the trial court with directions to direct a verdict for Ms.
Sheffield on the issue of permanency and to hold a new tri al

free fromcoll ateral source evidence, on the issues of damages.

Respectfully subnmitted,
TERESA BYRD MORGAN, P. A.

By

Teresa Byrd Morgan
Fl orida Bar No. 0698954
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