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PRELI M NARY STATEMENT

Thi s proceedi ng i nvolves an appeal by the State of Florida of
the circuit court's granting of Rule 3.850 relief as to M. Lew s’
sentence of death, as well as an appeal by M. Lewi s of the denial
of other issues raised pursuant to Rule 3.850. The follow ng

synmbols will be used to designate references to the record in this

appeal :

"R' -- record on direct appeal to this Court;

"Supp. R' -- supplenental record on direct appeal;

"PCR [vol.]" -- record on postconviction appeal;

"Supp. PCR [vol.]" -- supplenental record on postconviction
appeal "

Al'l other citations, such as those to exhibits introduced
during the evidentiary hearing, are self-explanatory.

REQUEST FOR ORAL ARGUNVENT

Al t hough Appel | ant has not requested oral argunent, M. Lew s
requests that oral argunent be heard in this case. This Court has
not hesitated to allow oral argunent in other capital cases in a
simlar posture. A full opportunity to air the issues through oral
argunment woul d be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue.

STATEMENT OF FONT

This brief is typed in Courier 12 point not proportionately

spaced.
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STATEMENT OF THE CASE AND OF THE FACTS'

M. Lewis was charged with one count of first-degree nurder
and related offenses (R 3259-60). After a mstrial, a second
trial presided over by Judge Stanton Kaplan began on July 18, 1988.
On August 5, 1988, the jury rendered a guilty verdict (R 3043-44).
The jury's 10-2 death recomendation (R 3198), was followed by the
judge (R 3562-70), who al so vacated the conviction for aggravated
assault with a deadly weapon (R 3578). This Court affirned. Lew s
v. State, 572 So. 2d 908 (Fla.), cert. denied 111 S. Ct. 2914

(1991).

On Septenber 11, 1992, a 3.850 notion was filed (Supp. PCR | at
8-52). On Cctober 15, 1992, M. Lew s noved to disqualify Judge
Kaplan (1d. at 53-71), who recused hinself on June 23, 1993
(Supp. PCR Il at 211), and Judge Susan Lebow took over. M. Lew s
subpoenaed Judge Kaplan for a deposition which the State noved to

gquash (ld. at 294-96). The court denied the notion and the State

appeal ed. See State v. Lewis, 656 So. 2d 1248 (Fla. 1994).

On July 28, 1995, M. Lewis orally renewed his discovery
request (PCR VI1Il at 23). On August 10, 1995, M. Lews filed a
witten discovery request (PCR I at 1-8). On February 2, 1996, the
State Attorney's Ofice provided a list of docunents wi thheld from

di sclosure (PCR 1 at 71). A Chapter 119 occurred on February 9,

M. Lewis does not agree with many of the "facts" asserted by
the State as to the evidentiary hearing testinony. Mst of the
"facts" set forth by the State are paraphrased summari es which do
not state "facts" but rather argunent. |In this section of the
Brief, M. Lewis will set forth the procedural history of the case;
W tness testinony will be recited in the section of the Brief
pertaining to the issue to which the testinony is relevant.

1



1996 (PCR VIIl at 30-89). Followng the hearing, M. Lewis filed a
notion to conpel (ld. at 55).

A hearing on the request to depose Judge Kapl an took place on
April 26, 1996 (PCR VIIIl at 90-118); at that tine M. Lews
infornmed the court of additional 119 problens (Id. at 114-15). On
May 2, 1996, the court entered an order on sonme public records
issues (PCR 1 at 86-87). On May 10, 1996, M. Lewi s filed another
notion to conpel public records (l1d. at 88-92), and |later requested
rehearing of the court's earlier order on the 119 issue (ld. at 94-
100). On May 31, 1996, the State providing additional records (ld.
at 102-03). On June 4, 1996, the court granted M. Lewi s' notion
to depose Judge Kaplan (1d. at 107).

M. Lews filed his final anended Rule 3.850 notion on
February 21, 1997 (PCR 111 at 232-403). The State responded (PCR
|V at 426-585), and M. Lewis filed a reply (PCR V at 630-44). The
hearing pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993), was

conducted on April 3, 1997 (PCR VIIl at 143-73). On June 9, 1997,
the | ower court ordered an evidentiary hearing on certain clains
(PCR V at 652-56).

After scheduling and funding problens (PCR VI at 992-1003),
the hearing took place on July 20-23, 1998 (PCRIX; X; XI; XI). An
order denying relief was entered on Novenber 5, 1998 (ld. at 1060-
70). M. Lewi s sought rehearing (ILd. at 1071-88). On January 21,
1999, M. Lewis filed a supplenent to his notion for rehearing (ld.
at 1119-38). Based on the State's response to the notion (id. at

1140-41), an additional evidentiary hearing was schedul ed for



Septenber 8, 1999 (Id. at 1142). However, on Septenber 2, 1999,
the court granted rehearing, ordered a resentencing, and cancell ed
the evidentiary hearing as noot (ld. at 1146-48). The State filed
a notice of appeal (ld. at 1150), and M. Lewis filed a notice of
cross-appeal (ld. at 1155).

SUVVARY OF ARGUMENTS

1. No adversarial testing occurred at the guilt phase. The
lower court limted the evidentiary hearing to one allegation:
whet her, pursuant to Strickland, trial counsel perforned
deficiently in failing to discover, or whether, pursuant to Brady,
the State failed to disclose, evidence of benefits to w tness Janes
Mayberry. The | ower court findings of historical fact underlying
the finding of deficient performance are due deference. Under

either Brady or Strickland, M. Lewis is entitled to relief. The

| oner court erred in denying this claimfor several reasons.
First, M. Lewis did not have to establish that the suppression was
intentional. Second, in finding no prejudice or materiality, the
| ower court overl ooked the cunul ative effect of all the error
alleged by M. Lewis. As to the other errors alleged, the | ower
court erroneously denied without granting an evidentiary hearing
and attaching portions of the record. M. Lews is entitled to a
new trial; at a mninmum to an evidentiary hearing on the remaining
i ssues and to cunul ative consideration of all the errors all eged.

2. The order granting a resentencing should be affirned.
The findings of historical fact as to deficient performance are

fully supported by conpetent and substantial evidence. The court



properly determ ned that any "waiver" of mtigation nust be

know ng, intelligent, and voluntary; when trial counsel fails to

i nvestigate, however, no "waiver" can be valid. The court found

t hat because counsel failed to investigate for the penalty phase
prior to the guilt phase and did "mnimal" preparation after the
gui |t phase, prejudice ensued because counsel could not properly
advise M. Lew s of what he was waiving. Unrefuted evidence
adduced bel ow established that substantial mtigation was avail abl e
had defense counsel investigated. Prejudice is also established by
numer ous factors not addressed by the |lower court, such as the
Brady viol ations regardi ng witness Mayberry, the evidence of
Mayberry's fail ed pol ygraph, and the post-trial vacation of one of
M. Lew s' convictions.

3. In the event of a reversal of the resentencing, this
Court nust remand for an evidentiary hearing on M. Lew s’ claim
that his trial judge was biased. The State conceded an evidentiary
hearing on this claim but the | ower court ruled the issue noot due
to her order granting the resentencing.

4. Relief is warranted because of an inproper ex parte
communi cati on between the prosecutor and trial judge with respect
to the sentencing order. The trial judge acknow edged havi ng an ex
parte comunication with the prosecutor and asked himto provide
sonme information for the sentencing order.

5. After conducting an in canera inspection of numerous
docunents from Broward County State Attorney's Ofice, the court

failed to disclose themand sealed themfor appellate review M.



Lewis submits that the Court should release themand permt him
Lewis to amend his Rule 3.850 notion.

6. Relief is warranted because of counsel's failure to
object to constitutional error. Counsel failed to object to
overbroad jury instructions, to instructions which diluted the
jury's sense of responsibility as a sentencer, and to the trial

court's failure to find mtigation in the record.

ARGUMENT | -- LACK OF ADVERSARI AL TESTI NG AT THE GUI LT PHASE
A | NTRODUCTION. M. Lewis' notion alleged specific Brady?®

violations and trial counsel's ineffectiveness. The court granted
an evidentiary hearing solely on the issue of whether there was

i neffectiveness or a Brady violation as to Janmes Mayberry (PCR V
655). The other allegations were found "procedurally barred,
insufficiently pled, or refuted by the record" (ld. at 656). As to
the clains on which no evidentiary hearing was held, discussed in
Sections C & D, infra, a hearing was warranted; the court al so
failed to attach portions of the record to refute the allegations.

Hof fman v. State, 571 So. 2d 449, 450 (Fla. 1990). The facts mnust

be taken as true for determning not only their individual nerit,
but al so whether they cumul atively warrant relief. Kyles v.
Wiitley, 514 U S. 419 (1995); Lightbourne v. State, 742 So. 2d 238

(Fla. 1999); Young v. State, 739 So. 2d 553 (Fla. 1999).

B. | MPEACHMENT EVI DENCE ON JAMES MAYBERRY. On direct appeal, this

Court noted that "the defense position was the testinony of [Janes]

Brady v. Maryland, 373 U.S. 83 (1963).

5



Mayberry and the other w tnesses was not credi ble and that soneone

else had commtted the crine." Lewis v. State, 572 So.2d 908, 912

(Fla. 1991). The State's case rested on the credibility of

Mayberry, who was the vital identification witness, as the

prosecutor argued in closing:
And if you think that Janes Mayberry is |ying about what
he saw, reject his testinony because nobody wants
Lawence Lew s to be convicted if the verdict doesn't
speak the truth and if you don't think these people are
telling the truth don't believe them because that is
exactly what your function is.

(R 2849). That Mayberry was the key State witness is al so

established by the fact that the jury asked that Mayberry's

testinony identifying M. Lewis be read back (R 3025-26).°

%The jury al so requested a read-back of the testinony of the
W tnesses who allegedly saw M. Lewis in a truck at the Holly Lakes
Trailer Park (R 3025). These wi tnesses included Wendy R vera, who
lied in her prior statenent to the police and "forgot" to tell the
prosecutor that M. Lew s had told her he had killed sonmeone (R
2251), as well as Martin Martin, Stacy Johnson, Chuckie Heddon, and
Tracy Marckum  Marckum acknow edged |lying not only to the police
but also to the grand jury (she was never charged wth perjury) (R
1635-44). Heddon acknow edged lying to the State Attorney's Ofice
investigators in a sworn statenent (he was never charged with
perjury) (R 1714-17), gave significantly different testinony at
trial than he gave at deposition (R 1714-36), acknow edged his
prior testinony to the police, the State, and in deposition that,
until trial, he had maintained that he could not identify the truck
or M. Lewis in the truck because he was so drunk, and acknow edged
that he had lunch with Tracy Markum just before he testified at
trial during which tine he read a detail ed newspaper article about
M. Lews' trial (R 1735). On the issue of whether he saw M.
Lews in a truck at the trailer park, Martin acknow edged that he
could not identify the truck and, after been asked by Judge Kapl an
"do you know if it was Larry Lewis in the truck or not,"” Martin
replied "No, sir" (R 1500). Finally, Stacey Johnson acknow edged
that he did not really knowif he ever saw M. Lew s getting out of
a vehicle at the trailer part (R 1471), and that he had consuned
about three six-packs of beer that evening (R 1467). As explai ned
in Section C, infra, the trial court never permtted the requested
testinmony to be read back (R 3028-30).



"Whenever the governnment's case depends al nost entirely on the
testi mony of one w tness, w thout which there can be no conviction,
that witness' credibility is an inportant issue in the case.

Rogers v. State, 2001 W 123869 (Fla. Feb. 15, 2001).

The State withheld material excul patory evidence regarding
Mayberry's credibility.* |npeachment evidence nust be discl osed

under Brady, see United States v. Bagley, 473 U.S. 667 (1985), and

t he suppression need not be deliberate. Kyles v. Witley, 514 U S

419, 432 (1995); Strickler v. Geene, 527 U. S. 263 (1999). To the

extent that trial counsel failed to investigate, M. Lew s received

i nef fecti ve assi stance of counsel.® Strickland v. Washi ngton, 466

U S 668 (1984); State v. Gunsby, 670 So.2d 920, 923 (Fla. 1996).

M. Lewis is entitled to relief under either Brady or Strickl and;

in the alternative, the suppression warrants a resentencing. See

Young v. State, 739 So. 2d 553 (1999); Argunent |1, infra.

1. Mayberry's Role in the State's Case. Mayberry's role in the
case cannot be overenphasi zed. Wen the undi scl osed i npeachnent

evidence is considered in light of the tinetable of what occurred

‘At trial, the defense conpl ai ned about the prosecution's
di scovery practices (R 1771-76; 1942-43). In fact, Judge Kapl an
found a discovery violation and refused to admt into evidence
several phot ographs which had never been provided to the defense
despite a request (R 1943).

*The |l ower court found "it could be said that defense counsel
was negligent in not obtaining the necessary docunentation
pertaining to [ Mayberry's] pendi ng Dade and Broward cases"” but that
no prejudi ce had been shown (PC-R 1062). The |egal conclusion as
to the lack of prejudice, reviewable de novo, see Stephens v.

State, 748 So. 2d 1029 (Fla. 1999), will be addressed infra. It
shoul d be noted, however, that the State has not cross-appeal ed the
trial court's finding as to deficient performance.

7



in this case, a disturbing pattern energes which woul d have
effectively destroyed Mayberry's credibility and a different result
woul d have obt ai ned. °

At the tinme of trial, Mayberry was in prison for grand theft,
possessi on of cannabis, possession of burglary tools, and anot her
grand theft charge (R 1837). Al these charges, to which he pled
guilty, were brought in 3 cases from Dade and Broward counties
(ILd.). He explained he "got five years, five and a half years in
Dade County. | got five years in Broward County"” (R 1838). He
further explained that "[t]he first charge in Broward was in July"
and he got out on bond; then he was arrested in Dade in August, and
got arrested again in Broward on Septenber 7, 1987 (l1d.). Prior to
May of 1987, when the crinme occurred, Mayberry had gotten out of
prison in February, 1987, and was out on the street between that
time and August, 1987 (R 1839).

Mayberry first met M chael Gordon in March 1987 (R 1840). On
May 11, 1987, he saw Gordon at Nose's house, which was a "pl ace
where people go to use drugs" (l1d). After using heroin and cocai ne
for nost of the afternoon and evening, Gordon and Mayberry headed
out to steal appliances (R 1860). They were in Gordon's truck,
and Gordon was driving (R 1861). Myberry was "kicked back"” and
"nore or |ess asleep” when "I thought we hit a nedian strip or

sonet hing” (ld.). Gordon said "sone asshole threw a tire out in

°See Wiite v. Helling, 194 F.3d 937, 945 (8th Cir. 1999)
("This sequence of events, withheld fromthe defense at trial,
woul d have provi ded powerful ammunition for attacking the
credibility of M. Stouffer's in-court identification of petitioner
as the man who took his wallet").




front of the truck” and they pulled over; Gordon got out "and went
over and started cussing at the jeep" which was parked "maybe fifty
feet or so" away (l1d.). Mayberry "thought"” he saw one person in
the jeep, "[I]ike, an upper body, like the outline of an upper body
in the jeep" (R 1862-63). Gordon began cussing at the jeep, and
Mayberry noticed "sonebody wal ki ng down fromthe country club” with
"what appeared to be a netallic object in the guy's hand" (R 1864).
Mayberry yelled to Gordon, who turned and began wal ki ng back to the
truck; the man asked "where are you going" and Gordon said "I'm
just leaving" (ld.). Then the man "attacked M chael with the pipe"
and M ke took off running (R 1864-65). The guy chased Gordon, who
was running toward the passenger door of the truck (R 1865). The
guy hit the truck with the pipe as he passed by Mayberry, who was
still sitting on the passenger side (ld.). Gordon ran around to
the front of the truck, and Mayberry slid around to the driver's
side and started the truck as Gordon ran off into the darkness
(1Ld.).

Mayberry drove around and found Gordon, who got into the back
of the truck (R 1866). As this was happening, "apparently the sane
guy" got into the front of the truck with Mayberry, who took off
(Id.) The guy told himto stop, but Mayberry said "no way" and the
guy said "you're going to die tonight, notherfucker"” (R 1867).
Mayberry then said "we're both going to die then, notherfucker”
(Id.). The guy said he was going to "blow your brains out right
now' and started to poke Mayberry with a pipe (l1d.). Mayberry

t hought the guy also had a gun so he junped out of the truck



(R 1868).

Mayberry ran a bit and fell into sone bushes; he could see the
truck stop and heard soneone say "we're going to get your buddy
too" and the truck turned toward where Mayberry was (R 1870). The
truck, however, passed by and headed to where the jeep was (ld.).

Al'l Mayberry could see of the person who approached Gordon was
"kind of a silhouette. When he got cl oser, maybe a general
description of him (R 1871). He described the person as "[a]
white man. Maybe, nediumbuild, five ten or so" with "dark"” hair
(Id.). When the guy later got into the truck, Mayberry "got a
pretty good | ook at him' (R 1873); however, all he could describe
was again "[w] hite man, dark hair, nmediumbuild, like | said
before” (R 1874). Mayberry identified M. Lewis as the person in
the truck (1d.).’

‘Ki rsch objected "that the in-Court identification of the
defendant by this witness is a result of an inperm ssibly suggested
[sic] our-of-Court identification. The out-of-court identification
havi ng been made as a result of a photo |ine-up shown to this
wi tness by Detective GII" (R 1875). The Court denied the notion
for mstrial (ld.). Kirsch also told the court that both Mayberry
and M. Lewis had been put in the sane holding cell on two previous
occasi ons when M. Lewis' name was called out by the guards (R
1875-76). Kirsch explained that "I know it happened on the day that
we had the suppression hearing on the photographic lineup. It
happened again today. And in both instances the procedure over
there is they call out the names and the people step out. W feel
that that has again affected the witness' identification of the
defendant” (R 1876). Kirsch then noved to strike Mayberry's in-
court identification of M. Lewis, which was denied (R 1877). The
court, however, explicitly told Kirsch that "you're certainly
wel come to bring that up during cross-exam nation and that wll |et
the jury determne the credibility of the witness" (1d.). Kirsch
stated that he was "not going to bring it up" because "[i]t puts ne
in a position of having to state to the jury that he's been in
jail™ (R 1878). The court then said: "So what. They know he's
been in jail. . . \Were do they think he is? There's nothing
prejudi cial about a man charged with first degree murder bring in

10



After the truck passed by, Mayberry ran across a cow pasture
and "clinbed up into a tree and hid" (R 1884). As he was running,
he "could hear a car going by or a vehicle going by with a flat
tire" (1d.). At that point was when he clinbed into the tree,
where he stayed for 2 or 3 hours (R 1885). After a while, Myberry
got down fromthe tree to look for a tel ephone; eventually he cane
upon an apartment conplex where he "got stopped by a police
officer. I told himwhat happened. And he didn't seemtoo
interested" (R 1899). He began wal ki ng down Fl ami ngo Road "and |
saw what | ooked |ike the sane vehicle to nme that was involved in
the incident earlier” and he hid in some bushes (l1d.). As he was
hi di ng, he saw anot her vehicle conme up, which stopped and 3 people
(2 males and a female) got out and put gas in the jeep (R 1896-97).
After they put the gas in, they left (R 1898). Mayberry stayed
hi dden and eventually a police officer came up and parked behi nd
the jeep (1d.). Myberry "just avoided" the officer (R 1899).

After the officer left, Mayberry saw "the peopl e cane back
again and put gas in the vehicle and then they started the vehicle
up” (R 1903). He al so observed "the guy, yelled, whoopee, and
stuff and hooted and hollered and he urinated in the road after
that" (1d.). The fermale "nmade a comrent about himurinating in the
road.... He said, when you got to go, you got to go" (ld.). The

group got back into their vehicle "and there was sonme conversation

jail. N ne out of ten people are" (l1d.). Counsel's unreasonable
failure to bring out this significant inpeachnment evidence is
addressed in Section C, infra.
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| could hear about who was going to foll ow who because they had a
stash or sonething” (ld.). Myberry was asked who was driving the
j eep when the group left: "The person that--when you say who, the
guy, the same guy | thought was in the jeep earlier. The same guy
with the jeep earlier or where the jeep was at" (R 1904). He
reenphasi zed that the guy that "whooped and hol |l ered" drove the
jeep off (1d.). The other male and the fenmale drove off in the car
they arrived in (1d.).

Mayberry then headed for a phone again; on the way, he hid a
burglary tool he had in his possession on top of a wall (R 1905-
06). He went to an apartnent conplex, where he found a | ounge
chair and napped for a few hours (R 1907). He woke up, then headed
to a shopping center to find a phone (1d.). He called his sister,
but she was not hone; a policewoman cane up to himand, despite
expl aining to her what had happened, she told himto | eave
(R 1909). After wandering around, Mayberry took a cab and was
dropped off near CGordon's house (R 1910).

On cross, Mayberry expl ained that the sentence he was
currently serving was under a false name, Frank Johnson (R 2016).
He was out on the street from February until July, 1987, "with the
exception of 21 days that | was arrested in Dade County and there
charges were dropped agai nst me" on June 12 (ld.).

Mayberry had bought about 9 caps of heroin and 3 caps of
cocai ne which he brought with himto Nose's house on the night in
guestion (R 2019-20). Mayberry used 3 caps of heroin and 2 caps of
cocaine, which is "what | always use" (R 2022). The "dope | had
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wasn't any good" so he gave Gordon sone noney to get nore (R 2023).
When he came back, Mayberry did another 3 caps of heroin and 2 of
cocaine (ld.). Gordon and his girlfriend did sone al so, and he

w tnessed Gordon "shoot it up" (l1d.).

Mayberry recalled a statement to Detective G|l on My 14,
1987, but "[b]efore May 14" he had not seen any newspaper articles
about M. Lewis' arrest (R 2026). He clarified that he saw no
articles "before May 31st" (l1d.); rather, he read the article after
getting out of Dade County Stockade, and that his sister had the
article (R 2027). His sister told Mayberry that they had picked
sonmebody up and nmentioned M. Lewis' name to Mayberry (1d.).

When Mayberry and Gordon got to the place where the incident
occurred, Myberry was asleep (R 2033). He had not slept in 2
nights (1d.). Wen they pulled over, Gordon stopped the engine and
turned off his lights (R 2034); the jeep's headlights were off as
well, and there were no street |ights around (R 2035). Mayberry
saw soneone in the passenger side of the jeep that he thought was a
person, but it was too far to see what the person | ooked |ike
(1d.). Mayberry enphasized that it was another person in the jeep
(1d.).

Mayberry could only provide a "general description” of the man
who fought with Gordon (R 2039), and he could not identify himif
he saw himagain (R 2040). There was nothing to distinguish the
i ndi vi dual, such as scars, tatoos, etc. (R 2041). He could not say
with "a great degree of certainty” that the man that got into the

truck was the sane man that had the altercation with Gordon
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(R 2057-58). However, the guy urinating on the street matched the
description of the person who got into the truck (R 2128-29).°2
Mayberry cal l ed the person who was urinating on the street "the big
dude" and "the suspect" (R 2131).°

On redirect, Mayberry acknow edged using drugs for a long tine
but denied that it affected his mnd (R 2160). The prosecutor
t hen asked Mayberry to "recite"” a little poemhe had witten
describing his life (Id.). After overruling a defense objection
(R 2163 et. seq.), Mayberry was permtted to recite his "poem to
the jury (R 2165-67)."
2. The Postconviction Evidence. A wealth of inpeachnment evidence
as to Mayberry existed; had the jury known of this evidence,
Mayberry's credibility woul d have been seriously inpeached. The
evi dence withheld by the State consists of a series of behind-the-
scenes events during which significant benefits were extended to

Mayberry by the State.

®During his testinony at the notion to suppress, Myberry
repeated that he saw three people later on the night in question,
and that the person he saw urinating on the street |ooked |ike the
same person he had seen earlier (R 437). The individual that was
urinating in the street was David Ballard, however, not Law ence
Lews (R 2286-87) (trial testinony of Wendy Rivera). This is
significant for a nunber of reasons, not the | east of which is that
the jury did not hear fromBallard at all at trial. See Section C,
infra.

*There was a significant anount of additional information
avai l abl e to counsel to inpeach Mayberry on his identification of
M. Lews. See Section C, infra.

On direct appeal, this Court found that any error in
all owi ng Mayberry to recite this poemwas harm ess, deferring to
Judge Kaplan's discretion. Lewis v. State, 572 So. 2d 908, 910
(Fla. 1990).
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The | ower court found that “there was no Brady viol ation by
the state and that even if a Brady violation was found to exist,
any non-di scl osure woul d be harm ess and woul d not have any effect
on the outcone of trial” (PCR VIl at 1062). The court did find
that “defense counsel was negligent in not obtaining the necessary
docunentation” relating to Mayberry, although concluding that M.
Lewis “failed to show any prejudice flowng fromthis negligence
(ILd.). The evidence adduced bel ow establishes M. Lew s’
entitlement to relief.

(a) Lead Counsel Kirsch. In a letter dated March 10, 1988, Ray

di scl osed the pendency of certain charges agai nst Mayberry i n Dade
and Broward Counties (PCR | X 209-10; Def.Ex. 1). Another letter
dated July 1, 1988, disclosed that Mayberry pled guilty in the Dade
and Broward cases and was sentenced to 5 1/2 years (ld. at 210;

214; Def. Ex. 2).

Al t hough Ray supposedly had an “open file” policy (R 1253-54),
Kirsch said “it wasn’t a situation where you go up to his office,
say let nme see your entire file. There were notes there of his
per sonal observation notes, things of that nature that |I’m sure he
wasn’t going to hand over to me” (PCR | X 211); thus, there was
never a time when he had access to Ray’s “entire file” (lLd. at
212). Kirsch had trouble with the State at trial on discovery

1

i ssues,™ and relied on Ray to provide himw th any excul patory

“For exanple, Kirsch felt he was being nisled by Ray into
bel i eving he had everything he was entitled to; on another
occasi on, Judge Kaplan found a discovery violation with respect to
sonme crinme scene photographs and refused to admt theminto
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evi dence (ld. at 212-13).

Kirsch identified a letter from Ray dated June 30, 1988,
listing the witnesses on which Ray had done crim nal checks and
providing the histories (Id. at 216; Def. Ex. 3). He further
identified a docunent which listed Mayberry's crimnal history as
“one of the things he would have provided” (l1d. at 217); the |ower
court allowed the exhibit into evidence (ld. at 218; Def. Ex. 4).
M. Lewis then introduced a nunber of court files on Mayberry which
Kirsch could not recall if he had seen (ld. at 218).

Kirsch was not aware that Ray had been in touch with
Mayberry’ s Dade public defender and had no information about
Mayberry’ s pending cases in Dade “other than that they were pending
charges” (ld. at 230). |If Mayberry received a downward departure
in his Dade case due to cooperation in M. Lewis' case, Kirsch
“woul d have expected” to have been advised of that by Ray, and
woul d have presented this information to inpeach Mayberry (l1d. at
231).

Kirsch also recalled that Mayberry's trial testinony included
adm ssions that he was out to steal appliances, but did not recal
whet her the State gave himinmmnity for such adm ssions (ld. at
232). Likew se, Kirsch did not know whether the State nade any
agreenents with Mayberry with respect to his adm ssions of heroin
and cocai ne usage on the evening in question (id.), nor about
Mayberry’ s confession that he was in possession of burglary tools

(Ld. at 232-33).

evidence (R 1776-79; 1942-43).
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Kirsch al so recalled noving to suppress Mayberry’s
identification of M. Lewis at a photo |ineup which took place on
June 4, 1987, while Mayberry was in the Dade County Stockade, and
al so recall ed knowi ng that Mayberry was rel eased a week | ater;
however, he did not know that the Broward prosecutors had been in
touch with the Dade prosecutors on that case (ld. at 243). Had he
known, he “woul d have wanted to investigate the circunstances of
it” and “certainly” would have used it to inpeach Mayberry (ld. at
235) .

(b) Terrill Gardner. Gardner, an investigator fromthe Broward
State Attorney’s Ofice, had contacts with Mayberry prior to M.
Lewis’ trial (PCR XI 477-78), and made notes of his contacts which
he was shown (ld. at 478-78). Gardner net with Mayberry on July 28,
1987, to “assist in identifying occasions of events of this crine
for purposes of taking aerial photographs” (l1d. at 479). Gardner
tal ked with him “about sonme pretty severe sores that he had on his
legs” (ld.). He asked if he was going to seek nedical attention,
but Mayberry “didn’t have any noney” (ld.). Gardner “encouraged
himto try to seek a doctor”; told him*“that he could as an

i ndigent, be treated at the Broward County Hospital”; and “told him
| would check with the hospital and see and | eventually did that”
(ILd.). The hospital indicated that Mayberry woul d not need
prepaynment to get treated, and Gardner |left a message with
Mayberry’s sister to that effect (1d. at 481). Gardner also told
Mayberry’s sister to have Mayberry call him*®“to convince himto go

to the hospital ... if he was objecting to it” (lLd. at 482-83).
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Gardner had anot her conversation with Mayberry on August 4, when
Mayberry said he had gotten treatnent and sone nedication froma
friend who was a pharnmacist (ld. at 485). Mayberry prom sed to
call Gardner on Mondays and Thursdays, and Gardner gave himhis
hone tel ephone and beeper nunbers (1d.).

Gardner recalled that Mayberry had been arrested in Dade
County, but was not positive of any arrest in Broward (ld. at 486).
Gardner's notes reflected that on August 17, 1987, Mayberry had
been arrested; the notes included Mayberry's jail identification
nunber, court case nunber, and the prosecutor's nanme (ld. at 486-
87). The notes also reflected that Mayberry was in Jackson
Menorial Hospital on an IV (ILd. at 487-88).

Gardner's notes further reflected 2 calls about 20 m nutes
apart froma "Marlene" in Dade County, dated August 20, 1987 (ld.
at 488). CGardner did not recall ever speaking to a "Marlene" (ld.
at 490), but believed that the calls pertained to his being
instructed by Ray "to ascertain what M. Mayberry's charges were"
(Id.). Gardner discussed Mayberry's situation with Ray (l1d.). He
did not recall how he got the information about Mayberry's arrest
(ILd. at 508), but explained that he woul d receive phone nessages
"in the course of daily business" that he woul d sonetines keep in
his file (1d. at 509). Gardner's notes, including the phone
nmessages, were introduced into evidence (ld. at 511-12; Def. Ex.
10) .

Gardner also identified a neno he wote to Ray dated February

17, 1988, detailing the Dade prosecutor's nane, phone nunber, and
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that "they want himto plead to seven years. He's hoping for three
to four. His P.D. felt that if they knew that he was a cooperative
W tness they m ght accommodate"” (ld. at 513). The way the neno was
witten, "I was speaking with sonmeone in the Dade State Attorney's
Ofice" (1d. at 514). The nmeno was introduced into evidence (ld.

at 515; Def. Ex. 11).

Gardner did not recall visiting Mayberry in Dade County Jail,
nor receiving a letter from Mayberry's Dade attorney giving him
perm ssion to see Mayberry (l1d. at 515-16).

One of Gardner's duties was to serve grand jury subpoenas but
he did not recall whether he served Mayberry (ld. at 517). Gardner
then identified a service return indicating that he actually served
sonet hi ng on Mayberry on June 11, 1987, at 3:02 p.m (nerely hours
after Mayberry's rel ease from Dade County Jail) (ld. at 518).

On cross, Gardner explained that he called Broward Gener al
Hospital to see if Mayberry qualified for nedical treatnent (l1d. at
521). It was not sonething he did for other w tnesses, but
Mayberry's condition was "serious" and "that's what | told M. Ray
when | cane back to the office that day" (l1d.). Gardner did not
pay the hospital or give M. Mayberry any noney (ld. at 522). (c)

WlliamAtfield. Atfield was the Dade prosecutor who
handl ed Mayberry's 1987 case (PCR XI 525). In case nunber 87-
26874, Mayberry (aka Frank Johnson) was charged with burglary,
second degree grand theft, possession of burglary tools, resisting
arrest w thout violence, and obstructing justice (ld. at 525-26).

Altfield spoke with Ral ph Ray on March 4, 1988, when Ray told him
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that Mayberry was the "key witness in nmurder cases where Johnson's
buddy is victim Ray doesn't need any breaks. | told Ray wll
stick to guidelines, no problem Bill" (lLd. at 526).% Mayberry's
guidelines were 7 to 9 years (1d.). He pled guilty to all counts,
and received 5 1/2 years state prison, which was a 1-cell downward
departure fromthe guideline sentence (1d. at 527). According to
the file, the Dade prosecutor objected but Altfield did not know
why (Id. at 528). The file also reflected that the Dade prosecutor
di d not appeal the downward departure because of Mayberry's
"cooperation with the State" (1d.) The downward departure woul d
"probably not" have been appeal ed anyway, according to Altfield
(ld. at 529). The file also reflected about $2000 in restitution,
but "it doesn't appear fromeither the guideline score sheet or the
jacket that restitution was ordered” (ld. at 531). The file also
referred to a "Marl ene" who was Altfield s w tness coordinator
(1Ld.).

Altfield did not remenber if Ray told himthat Myberry had
pendi ng Broward cases, which could affect a guideline departure
(Id. at 533). He also did not recall if Ray told himthat Mayberry
had adm tted fencing stolen appliances in Mam, which could have
resulted in additional charges being filed against Mayberry (l1d. at
534) .

Altfield was al so questi oned about docunents that had a

notation fromthe judge in Mayberry's Dade County case indicating

“Altfield was reading froma witten phone message (PCR Xl
226).
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that "reason for departure was the drug history of the defendant
and the defendant's assistance in a Broward County nurder
prosecution” (ld. at 536; Def. Ex. 12). He had no idea how the
j udge was informed of Mayberry's involvenent in M. Lew s' case,
and acknow edged that Mayberry received a benefit fromthe court
(Id.). He never recalled speaking with anyone representing M.
Lewis at the time of trial; in fact, Ray never told Altfield the
nanme of the Broward nurder defendant (ld. at 537).
(d) Ralph Ray. Ray recalled that Mayberry had been arrested in
Dade County shortly after the incident in which M. Gordon died
(PCR XI'l 603). Mayberry "was possibly the nost essenti al
[witness], he was the only eyewitness to a portion of this" (l1d.).

Ray recalled that Detective GIl went to see Mayberry at the
Dade County Stockade and took a statenment prior to the grand jury
neeting on M. Lewis' case on June 19, 1987 (ld. at 604). Ray
beli eved he | earned of Mayberry's arrest fromGlIl (l1d.). He
acknow edged havi ng "conversations with people in the Dade County
State Attorney's Ofice over the tel ephone, but | don't know if it
was regarding the initial incarceration"” of Mayberry (1d. at 605).
Ray testified to the contents of a document which included the name
Jane Grandy, a particular crime (delivery of drugs), a case nunber,
and that there was an arrai gnnent on June 11, 1987 (ld.). Ray
assurmed that Jane Grandy was a prosecutor (ld. at 606).

Ray gave Kirsch "a conplete crimnal history two tinmes" on
Mayberry, but could not recall if they referred to Mayberry's
initial Dade County case (ld. at 606). Ray recalled that Mayberry
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had admtted in statenments to having purchased drugs in Dade
County, but had no recollection of whether he discussed that with
Ms. Grandy (l1d. at 608).

Ray al so understood that, in Septenber of 1987, Mayberry had a
Broward County arrest, as well as another Dade County arrest (ld.
at 609). Any of Myberry's prior arrests woul d have been
communi cated to Kirsch they were subject to disclosure under Brady
(Ld. at 609-10).

As to Mayberry's second series of arrests in Dade County, Ray
"spoke to several" prosecutors fromDade prior to M. Lews' tria
(Id. at 610). Ray identified a phone nessage fromhis file from
Wlliam Al tfield regarding Mayberry, and recalled that he spoke
with Altfield on the same day, March 2 (ld. at 611-12). A
menor andum from t hat conversation included a notation that Mayberry
was charged with burglary, the case nunber, and that the case was
set for trial that week (l1d. at 612). Ray's customwas to speak to
prosecutors from ot her counties when a wi tness has been arrested
"[w] hen they call me" (Id.). Ray did not recall speaking to any
defense attorney representing Mayberry, but did identify a letter
evi denci ng a conversation on March 11 with a | awer representing
Mayberry; the letter indicated that the | awer had no objection to
either Ray or Gardner going to the Dade County Jail to speak with
Mayberry about his testinony in M. Lewis' trial (ld. at 613). The
menoranda and letters were introduced into evidence (ld. at 614;
Def. Ex. 15). He clarified that the conversation he had was with

Mayberry's Broward public defender, not Dade, and had no
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recol | ection of speaking to any | awer from Dade representing
Mayberry (1d. at 615).

Ray identified a meno to the file dated February 18, 1988,
regarding a tel ephone call to Joe Inperado fromthe Dade State
Attorney's Ofice, with respect to Mayberry (1d.). However, Ray
was assum ng | nperado was fromthe prosecutor's office because of
t he tel ephone nunber prefix (lLd. at 616); upon review ng another
docunent, however, Ray clarified that Inperado was in fact a public
def ender out of Dade (Id.). M. Lewis then introduced into
evi dence the court file from Mayberry's Dade County case nunber 87-
26874 (1d. at 617; Def. Ex. 16). Court files from Mayberry's
Broward cases were al so introduced into evidence (ld. at 617; 644,
Def. Exs. 17, 18, 19, 21).

On cross, Ray denied negotiating a deal for Mayberry in either
his Dade or Broward cases (ld. at 628-29), and "tried to
di sassoci ate nyself from M. Myberry's charges” (ld. at 637). He
never investigated the crimes to which Mayberry had admtted during
his statenents in M. Lewis' case (ld. at 641-43).

3. M. Lewis is Entitled to Relief. The lower court found "it is
clear fromthe testinony presented and the docunentary evi dence
admtted at the hearing that M. Mayberry had pending crim nal
charges in Broward and Dade County" but that "it is not clear from

the evidence that the State deliberately failed to disclose the

exi stence of the pending charges to defense counsel in violation of

Brady v. Maryland® (PCR VII 1061). The court did find that

"def ense counsel was negligent in not obtaining the necessary
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docunentati on pertaining to the pendi ng Dade and Broward cases”
(1d. at 1062).

Under Brady, M. Lewis is not required to show deliberate
suppression. Kyles v. Witley, 514 U S. 419, 432 (1995). The

| oner court erred in concluding that M. Lewis failed to show
del i berate failure to disclose.

Even crediting Ray's testinony that he hinself did not prom se
or give leniency to Mayberry in his Dade and Broward cases (PCR VI
1147-48), ' the unrefuted evidence bel ow established that Mayberry
did receive | eniency and substantial assistance with his pending
cases in exchange for his cooperation with the State in M. Lew s’
case. Ray was obligated to disclose whether or not he personally
sought a benefit for Mayberry or it was another state agent who did

so. Rogers v. State, 2001 W. 123869 (Fla. Feb. 15, 2001). Ray

al so had a duty to learn of any favorable evidence. Kyles, 514

US at 437. As the lower court found, Kirsch had no "idea that

BAlthough M. Lewis submits that Ray's testinmony on this
point strains credulity and logic. It is clear that Ray and Bil
Altfield had di scussions about Myberry's pendi ng Dade cases. |If
there were no di scussions between Ray and Al tfield about giving
assistance to Mayberry, there is no explanation for the unrefuted
docunent ary evi dence which established that Mayberry received a
downward departure for his Dade cases (a departure which was not
appeal ed by the State) due to his substantial cooperation with the
Broward authorities in M. Lewis' case. How would the Dade County
prosecutor and the Dade judge be aware that Mayberry was a key
wi t ness providing hel pful testinony to the State unless Ray and
Altfield had discussed it? Dade County would have no reason to
give a benefit to M. Mayberry but for the fact that Mayberry was
inmportant for the Broward prosecution. Ray clearly knew that
Mayberry was shopping for a deal in his Dade cases, as established
by the neno from Gardner to Ray dated February 17, 1988, which
stated that "evidently they want himto plead to 7 years and he is
hoping for 3-4. H s Public Defender felt if they knew that he was
a cooperative witness they m ght accommodate” (Def. Ex. 11).
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M. Ray was in contact with anyone in Dade County regarding M.
Mayberry or his pending charges in Dade County" (PCR VII 1061).

The |l ower court also found that Mayberry had pendi ng charges
in Dade and Broward, that Ray "believes crimnal histories are

"1 and that defense counsel "does not recal

Brady material,
receiving any of the letters sent by M. Ray regarding M.
Mayberry's pendi ng charges in Broward and Dade County nor did M.
Kirsch have any idea that M. Ray was in contact with anyone in
Dade County regarding M. Mayberry or his pending charges in Dade
County"” (PCR VIl 1061). There was information withheld from
defense counsel by the State; in the alternative, counsel was
deficient, as the lower court found (ld. at 1062).

As to materiality, the totality of the picture in light of the
behi nd-t he- scenes negotiating regardi ng Mayberry establishes that
confidence is undermned in this case. As noted in this Court's
direct appeal opinion and as was clear at trial, the key issue at
trial was Mayberry's credibility. Wen the State's actions are
considered in light of the tinetable of what occurred in this case,
a disturbing pattern energes which would have effectively destroyed
Mayberry's credibility had defense counsel known or, in the
alternative, had counsel properly investigated.

The crinme in this case occurred on May 11-12, 1987. Shortly
thereafter, Mayberry gave a statenent to police and was unable to

provi de any relevant detail as to the identity of the assail ant.

“The crimnal histories that were provided to M. Kirsch by
the State did not include any of the charges that were pendi ng
agai nst Mayberry at the tinme of M. Lewi s' case.
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He expl ained during the notion to suppress that he only was able to
di scern that the man was white, had brown hair, nedium build, about
5'10" (R 418). In his owm words, "I couldn't give you a good
description of him' (ILd.). He observed no details such as eye
color, scars, tattoos, or anything about his clothes except that he
may have had jeans on (R 429-30). He also explained that he saw 3
people later on the night in question, and that the person he saw
urinating on the street |ooked |ike the sane person he had seen
earlier (R 437). The individual that was urinating in the street
was David Ballard, not Lawence Lewis (R 2286-87). Mayberry |ater
identified M. Lewis in a photo |line-up, discussed infra, and at
trial (R 1874).%

Approxi mately 12 days after the attack, Myberry was arrested
in Dade County (on May 21, 1987) for possession of drug
par aphernalia, and was held in the Dade County Stockade. 10 days
| ater, on May 31, 1987, M. Lewis was arrested in Broward County
for murder. 4 days later, on June 4, 1987, Det. GII| visits
Mayberry, who allegedly identifies M. Lew s as the perpetrator.
Below, M. Lewi s introduced handwitten docunentation by
i nvestigator Gardner to Ray which detail ed Mayberry's Dade County
case nunber, that his arraignnment is set for June 6, that the
prosecutor's nane is Jane G andy, that Mayberry "will make bond,"

and that Mayberry was "already" (PCR XI| 605-06).' On June 11,

“*Mayberry was pol ygraphed on May 14, 1986, and fail ed.

®This note was not dated, however, it is clear that it nust
have been before June 6, since the note refers to the upcom ng
arrai gnment set for June 6. Detective GII went to see Mayberry on
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1987--after the identification of M. Lews; after conversations
between the Broward authorities and Dade prosecutor G andy; and
after Mayberry was set to be bonded out--the charges were
nmysteriously dropped agai nst Mayberry by prosecutor G andy (Def.
Ex. 21). This information was not known to the defense or to the
jury.

The evi dence adduced bel ow establishes the foll ow ng series of
events: Mayberry was arrested in Broward County on July 13, 1987
(approximately a nonth after the charges are dropped in Dade
County) for possession of burglary tools, petit theft, grand theft,
and fl eeing; Mayberry bonded out on this case the foll ow ng day
(Def. Ex. 17). On July 28, 1987, Mayberry is visited at his
trailer by Gardner and they discuss Mayberry's illness and they
take crinme scene photos (PCR XI 479-80). 3 days later, on July 31,
1987, the charges are dropped on the Broward possession of burglary
tools and petit theft case (Def. Ex. 17). 4 days later, on August
4, 1987, Gardner talks with Mayberry about nedications, etc., and
Gardner gives Mayberry his hone tel ephone and beeper nunbers (PCR
XI 485). Approximately 2 weeks |ater, on August 18, 1987, Mayberry
is arrested in Dade County for burglary of a conveyance, 2d degree
grand theft, possession of burglary tools, resisting arrest wthout
vi ol ence, and obstruction of justice (Def. Ex. 16). No bond is
set, and a hold is also placed on Mayberry for the pending Broward

case (for which he was out on bond) (l1d.). At sone point, Gardner

June 4, at which tinme he allegedly identified M. Lewis froma
photo |ineup.
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becones aware of this, as his notes reflect Mayberry's arrest in
Dade, lists the charges and jail nunber, police arrest nunber,
court case nunber, and the name and tel ephone nunber of the
assigned prosecutor, Louis Perez; the notes al so detail ed that
Mayberry was in Jackson Menorial Hospital on Ward D (PCR Xl 486-
87). 2 days later, on August 20, 1987, Gardner receives 2 calls
from"Marl ene" of Dade County, with nore information about Louis
Perez, his phone nunber, the court case nunber, and Mayberry's jail
nunmber (PCR | X 488). On August 25, 1987, the bond on Mayberry's
pendi ng Broward cases was estreated for failing to appear in court,
and a capias is issued (Def. Ex. 17). About a week later, on
Septenber 4, 1987, Mayberry is given pre-trial release in his Dade
case (despite the outstanding capias fromBroward County and the
bond estreature), and he is released from Dade custody on Septenber
5, 1987 (Def. Ex. 16). 2 days later, on Septenber 7, 1987,
Mayberry is again arrested in Broward County for no vehicle
registration, expired tag, fleeing a police officer, driving while
| i cense suspended, grand theft, possession of cannabis, and the
out standi ng capias warrants. On Septenber 9, 1987, a capi as issues
from Dade County and an information is filed regardi ng the August
18 arrest (Def. Ex. 16). On Septenber 17, 1987, while still in
Broward County custody, Mayberry gives his deposition in M. Lew s’
case. On Septenber 28, Mayberry is transferred to Dade County to
resol ve his outstanding cases, and on Septenber 30, 1987, the Dade
court refused to rel ease Mayberry on bond (Def. Ex. 17).

As of January of 1988, Mayberry is still in Dade custody, and
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M. Lewis' trial is set to comence in March. On February 17
1988, a few weeks before the Lewis trial was set to begin, a neno
to Ray from Gardner reveals that the prosecutor in Mayberry's Dade
case is Rae Shern, and that "evidently they want him [ Myberry] to
plead to 7 years and he is hoping for 3-4. Hi s Public Defender
felt if they knew that he was a cooperative wi tness they m ght
accomodat e” (PCR I X 513; Def. Ex. 11). The follow ng day,
February 18, 1988, another neno executed by Ray details a
conversation with Mayberry's Dade County public defender that
Mayberry's Dade cases were set for trial on 2/29/88 and provides
the nanme of the division chief in the Dade State Attorney's Ofice
(PCR XI'l 615; Def. Ex. 19). On March 2, 1988, Dade prosecutor Bil
Altfield calls Ray regarding "a wtness in a nurder case Frank
Johnson"; a meno from Ray that sanme day reflects a conversation
between Ray and Altfield that Mayberry was charged with burglary
and that the case was set for trial the week of March 7, 1988 (PCR
X'l 612; Def. Ex. 15). A week later, on March 10, 1988, Ray wote
a letter to Richard Kirsch

Additionally, in this regard, M. Janes Mayberry has been

charged with crimnal offenses in both Broward and Dade

County for which he is presently awaiting trial. M.

Mayberry was arrested on August 18, 1987, in Dade County

under the name of Frank B. Johnson, and charged with

Burglary of a Conveyance, in Case Nunber 87-26874CF

before the Honorable Allen Kornblum GCircuit Court Judge.

Janmes Mayberry was arrested in this circuit on Septenber

7, 1987, and charged with the following crimna

offenses, in tw (2) separate Informations: Gand Theft

Aut o, Case Number 87-11670CF, and Possession of Cannabi s,

in Case Nunmber: 87-15071CR, both of these cases are

before the Honorabl e Robert W Tyson, G rcuit Court
Judge.
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(PCR XI'l 619; Def. Ex. 1).

The day after Ray's letter, on March 11, 1988, Ray received a
letter from Mayberry's Broward public defender in which Ray and
Gardner received permssion to talk to Mayberry, who was still in
t he Dade County jail at the time (PCR XIl 613-14). 2 weeks | ater,
on March 28, 1988, Mayberry is sentenced in his Dade cases to 5 1/2

years in state prison, "

with an indication on the sentencing form
that the downward departure was due to Mayberry's cooperation with
the State in M. Lewis' case (PCR Xl 536;Def. Ex. 16). Wthin
days, Mayberry is ordered to be transferred to Broward custody
(Def. Exs. 17; 18), and on April 26, 1998, is sentenced to 5 years
concurrent with the Dade cases (1d.). At the beginning of July of
1988, Mayberry testifies favorably for the State at the notion to
suppress his out-of-court identification of M. Lews, and | ater
that nmonth testifies for the State at M. Lews' trial.

Ray's letter to Kirsch (Def. Ex. 1), is significant for what
it does not disclose rather than for what it does. It does not
mention that the Dade county case was dropped follow ng discussions
with the Dade State Attorney's Ofice. Wile it does disclose that
Mayberry was arrested on August 18, 1987, and charged with Burglary
of a Conveyance (Def. Ex. 1), it does not disclose that he was al so
charged with 2d degree grand theft, possession of burglary tools,

resisting arrest w thout violence, and obstruction of justice, nor

does it disclose that his bond on those cases was | ater estreated

Y"There is no indication in the record that Mayberry was al so
ordered to pay the large (nearly $2000) restitution anount cl ained
by the victimin that case.
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and a capias issued. Wile the letter also referred to Mayberry's
arrest in Broward on Septenber 7, 1987, for Gand Theft and
Possessi on of Cannabis, it failed to disclose that he was al so
charged with no vehicle registration, expired tag, fleeing a police
officer, driving while |icense suspended, as well as the
out standi ng capias warrants. Ray's letter also failed to disclose
that on July 13, 1987, Mayberry was arrested in Broward for
possession of burglary tools, petit theft, grand theft, and
fl eeing. The possession of burglary tools and petit theft charges
were |later dropped. The crimnal histories turned over by the
State, which Ray acknow edged at the hearing were Brady nmaterial,
did not disclose any of this crimnal activity; in fact, the
crimnal histories of Mayberry/Johnson which were introduced into
evi dence at the evidentiary hearing revealed no crimnal history
what soever subsequent to 1982 (PCR I X 217-18; Def. Ex. 4).

Evi dence of Mayberry's dealing with State authorities was
never disclosed. A witness' bias and incentive for testifying is

classic Brady material. dglio v. United States, 405 U S. 763

(1972); Moore v. State, 623 So. 2d 608, 609 (Fla. 4th DCA 1993);

Brown v. Wainwight, 785 F. 2d 1457, 1464 (11th Cir. 1986).' Brady

is violated when the State fails to disclose the crimnal record of

®I'n addition to being significant inpeachnent of Mayberry,
the wi thhel d behi nd-the-scene nmachi nati ons of the State was
evi dence of inproper tactics by the State casting doubt on the
reliability of its case. See Kyles, 514 U S. at 445 (suppressed
notes "woul d have raised opportunities to attack not only the
probative value of critical physical evidence and the circunstances
in which it was found, but the thoroughness and even the good faith
of the investigation, as well").
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its witnesses. State v. Gunsby, 670 So. 2d 920, 923 (Fla. 1996).

See also United States v. Scheer, 168 F. 3d 445, 452 (11th Gr

1999).

Confi dence is underm ned in the outconme under Brady or

Strickland. The jury never knew that Myberry, because of his
"substantial cooperation” with the State in M. Lewi s's case,

recei ved a huge break on his Dade cases, convictions for which the
gui del ines recormmended 7 - 9 years, and had he gone to trial, could
have resulted in some 16 years in state prison. Further, the jury
never knew that the State chose not to appeal the downward
departure due to Mayberry's cooperation with the State. To nake
the deal even better for Mayberry, the Dade sentence was made

concurrent with the sentence he was |later to be sentenced on in

Broward County. In July 1987, Mayberry was arrested in Broward and
charged with possession of burglary tools, larceny, fleeing a
police officer, and another count of larceny. Myberry then bonded
out. Unknown to the jury, the State dropped the possession
burglary tools and |arceny charges on July 31, 1987, and only
pursued the grand theft and fleeing a police officer charges. The
cases were not disposed of until April 26, 1988, when Mayberry was
sentenced to 5 years on the theft charge and tinme served on the

fl eeing charge, to run concurrent with his Dade cases, for which he
had been sentenced the nonth before and received a substanti al
downwar d gui del i ne departure due to his "substantial cooperation.”
In the Broward case, Mayberry scored out even higher than he did in

his Dade cases -- at 176 points with a recomended gui deli ne
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sentence of 9 - 12 years. However, Myberry was again given a
sentence that deviated substantially from guidelines, but no reason
was set forth on the scoresheet for the downward departure. It is
clear that there was a significant anount of behind-the-scene
activity between the Broward State Attorney's Ofice and Janes
Mayberry, and a great deal of benefit inured to Mayberry. |Instead
of sone 20 years (or nore) of state prison tine, Mayberry got 5 1/2
years concurrent on all of the charges from Dade and Broward
counties, a remarkable benefit given his significant and | engthy
crimnal record. M. Lews is entitled to a newtrial and/or a new
sent enci ng proceeding. **

C. ADDI TI ONAL ALLEGATI ONS OF | NEFFECTI VENESS. M. Lew s' 3.850
notion alleged additional errors which warrant a newtrial; the

| oner court denied an evidentiary hearing on these allegations
which warrant relief. These allegations nust al so be considered
curmul atively with the facts alleged in Section B, supra, in terns
of the result on M. Lewis' trial

1. Failure to Effectively |Inpeach Mayberry. Aside fromthe facts
set forth above regarding Mayberry's credibility, there was

addi ti onal inpeachnment evidence which counsel, w thout a reasonable

“The | ower did not address the inpact of the Brady violations
on the sentencing phase. See e.qg. Garcia v. State, 622 So. 2d 1325
(Fla. 1993). The State expressly told the jury at the penalty
phase that "M . Myberry was telling the truth” and that "you have
got to consider his testinony when you consider the fact that M.
Lewis had a preneditated design to kill these two fellows" (R
3181). The State's Brady violations, alone and in conjunction with
counsel's failure to investigate at the penalty phase, clearly
deprived M. Lewis of a reliable sentencing. See Argunent I1.
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tactic or strategy, failed to use at trial. Kirsch had information
to attack Mayberry's credibility as to his in- and out-of-court
identifications of Mayberry yet failed to present it.

After Mayberry identified M. Lews in court as the person
that got into the truck with him (R 1874), Kirsch objected and
noved for a mstrial based on the suggestive out-of-court
identification (R 1875). The court denied the objection and the
notion for mstrial (ld.). Kirsch also noved to strike Mayberry's
identification because on 2 occasions, Mayberry and M. Lew s had
been put in the sane holding cell and the guards called out the
i nmat es' nanes, thereby tainting Mayberry's identification (R
1876-77).%° The court refused to strike the testinmony, but told
Kirsch he could bring it up during cross to "let the jury determ ne
the credibility of the witness" (R 1877). Kirsch, however, said he
was not going to bring it up because "it puts ne in a position of

having to state to the jury that he's been in jail" (R 1877-78).

*Evi dence was avail able to denonstrate that the placenent of
Mayberry in the sanme holding cell as M. Lewis at |east on the
norni ng of Mayberry's testinmony was intentional. On July 27, 1988,
Judge Kapl an had entered a handwitten order to the effect that

Broward County Jail Security and Transportation Oficers
are to nake sure that the i nmate defendant, Law ence
Lewi s, and another inmate, James Mayberry, who is
testifying against M. Lewis are kept separated at al
times. This is to include their reqular cell assignnents
and any holding cell areas used while being brought to
and fromcourt. Janes Mayberry's cell area is 5C3.

This order, copied to Classification and Security at the Broward
County Jail, was blatantly violated. Kirsch failed to argue that
Mayberry's again being placed into a holding cell with M. Lew s
was a violation of the court's order, disentitling the State from
eliciting any identification testinony from Mayberry.
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Even Judge Kapl an coul d not understand why defense counsel woul d
not raise the issue, as Kaplan observed that these facts went to
Mayberry's credibility (R 1877). Kirsch's purported reason--that
the jury would know that M. Lewis was in jail--is sinply
unreasonable. As the judge pointed out, this was not a situation
where a witness was referring to a prior incarceration. QOoviously
the jury knew that M. Lewis was in jail awaiting trial charged
with first-degree capital nurder

Addi ti onal evidence reveal ed during the suppression hearing
shoul d have been used to inpeach Mayberry. For exanple, Myberry
was initially unable to provide any relevant detail whatsoever as
to the identity of the assailant. He explained during the notion
to suppress that he only was able to discern that the nman was
white, has brown hair, nmediumbuild, about 5 10" (R 418). In
Mayberry's own words, "I couldn't give you a good description of
hinmi (1d.). \When describing the individual who got into the truck
on the night in question, Mayberry coul d not observe any further
details, such as eye color, scars, tattoos, or anything about his
cl ot hes except that he may have had jeans on (R 429-30). Mayberry
t hen expl ai ned that he saw three people later on the night in
guestion, and that the person he saw urinating on the street | ooked
li ke the same person he had seen earlier (R 437).* Mayberry also
testified that when he gave a statenent to | aw enforcenent, he was

only able to detail that the assailant was "five foot 10, nedi um

“The individual that was urinating in the street was David
Bal l ard, not Lawrence Lewis (R 2286-87 (testinony of Wendy
Ri vera).
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build, brown hair" (R 449). Between the tinme of the incident and
his "identification" of M. Lewis on June 4, 1987, Mayberry
testified that he had read an article in the newspaper about
M chael Gordon's body being found on Giffin Road and U. S. 27
(R 450-51). Mayberry also stated that before GII cane with the
photo |ineup, Mayberry's sister had told himthat sonmeone had been
arrested, and "[s]he said the guy's nane" (R 453). She also said
that there was an article in the newspaper about it, although
Mayberry said that the paper wasn't available in the jail but that
he "woul d have been nore than happy to read it" (1d.).*

As to the lineup, Mayberry said there were 6 photos total
(R 455), and that of the 6, only 6 showed a person with brown hair
(R 456), so half of the photos could be imediately elimnated
(R 457). O the 3 remaining photos, the individuals were facing
strai ght ahead, whereas the one remai ning photo was turned sideways
(R 458).% Mayberry al so explained that of the 6 photos, only one
(the one he later picked out as M. Lewi s) showed a bare-chested
man (R 458-59). It was inpossible to tell fromthe photos the
hei ght or weight of the people (R 459-60). This is the lineup from
whi ch Mayberry identified M. Lews. Kirsch failed to elicit any

of this information when cross-exam ning Mayberry. An evidentiary

*Curiously, an article did appear in the Manm Herald on June
2, 1987 (two days before Mayberry "identified" M. Lewis in a photo
| ineup after a period of discussion with Detective GIll1), with the
headl i ne "Suspect in beating death just out of prison.”" The
article was acconpani ed by a photograph of Lawence Lew s.

“This was the photograph that was identified by Mayberry as
being M. Lew s.

36



hearing is warranted.
2. Failure to Call David Ballard. Another inportant figure in
this case was David Ballard. The prosecutor, defense counsel, and
many of the witnesses referred to Ballard throughout trial,? yet
the jury inexplicably never heard Ballard testify and was unaware
of the excul patory statenments he had made regarding M. Lew s.

In Ballard's taped statenent to detectives on May 30, 1987, he
gave the follow ng story:

[ Lawrence Lewis] said his jeep broke down, he said he

threwa tire in the road to stop, you know stop a truck,

call ed hima fucking asshole, so he went around to the

driver, got him and he said he twi sted his neck and

heard it snap so he threw himin a ditch and he went and

got the other guy and drove sonewhere. Drove around, he

sai d.
(Statement of David Ballard at 5, May 30, 1987). He also
repeatedly told detectives that M. Lewis said he had thrown the
victimin the median strip (1Ld. at 5, 11).7%°
Ballard's testinony before the grand jury, however, was a

conplete transformation fromhis supposed "truthful" statenent to

*The prosecutor told the jury that there were "a | ot of
reasons” the state did not call David Ballard to testify (R 2912).

*Ballard also said that M. Lewis told himthat he hit
Gordon in the head, but never told himwhat he had used. Ballard
reported finding a steel pole in M. Lewis's jeep, so he assuned
that "apparently that's what it was" (Statenent of David Ballard at
9). Ballard indicated that M. Lewis later threw the steel pipe
into a canal (ld. at 10). Notes in the files of the State
Attorney's Ofice reveal, however, that Ballard hinself threw away
a piece of pipe that evening. Cearly an evidentiary hearing is
warranted to explore this issue. As a result of either a Brady
vi ol ation of ineffective assistance of counsel, the jury never knew
t hat one of the suspects in this case had throwmn away a critical
pi ece of evidence, and that he then tried to place the blanme on M.
Lewis. An evidentiary hearing is warranted.
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police. Ballard told the grand jury that M. Lew s never told him
anyt hi ng about hurting anybody, never discussed tw sting and

br eaki ng soneone's arm and never discussed driving someone around
in a truck and beating his head in (Ballard G and Jury Testinony at
9, 14-15). The reason he was not truthful with detectives in his
initial statement was that they enployed tactics designed to coerce
himinto lying. He was drunk and on drugs when the detectives

pi cked himup, and "I could have said anything that night. He was
telling ne | was going to get twenty-five years or the electric
chair, saying they were going to take ny kids away and shit." M.
Lewi s never confessed anything to him and detectives "were telling
me nore than I was telling them I|ike they already knew about it
before they even talked to ne" (G and Jury Testinony of David

Bal lard at 10-12).%° M. Lewis' jury never knew that detectives
coerced Ballard, who was a suspect in the nurder, to give

untrut hful information regarding M. Lewis's involvenent in the

homi ci de. ?’

*Bal | ard al so reveal ed that some of the information he told
detectives had conme from newspapers, not M. Lewis (G and Jury
testinmony of Ballard at 16-19). The fact that detectives
interrogated Ballard prior to turning on the tape recorder to
record his statenent is corroborated by the statenent itself. For
exanple, one of GIll's questions referred to the fact that "before"
Bal l ard "had nentioned"” a particular fact (Statenent of David
Ballard at 5). One of the detectives later indicated that "I
showed you a phot ograph of a guy, I'll showit [to] you now again"
(Id. at 7). The detectives repeatedly referred to instances where
Bal lard "indi cated" sonething earlier, before the tape had been
started (1d. at 8, 17). Interestingly, Ballard was never charged
with perjury.

“I'n pretrial statements, Detective G || indicated that "it
was conmon know edge . . . that we were interested in Dave
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That Ballard was hiding his involvenent is also evidenced by a
conparison of the forensic testinony, Ballard' s reports of what he
had all egedly been told by M. Lewis, and the statenents of the
W tnesses who were told by Ballard of M. Lewis's involvenent. At
trial, the nmedical exam ner opined that Gordon's injuries were
inflicted while he was |ocated in the highway nedian (R 1331).
There was no evidence that the victimhad been killed at another
| ocation and then dragged into the nedi an.

This testinony conpletely contradicts the prosecution
W tnesses who told the jury that they had heard that M. Lew s had
"throwmn" the victims body into the highway nedian. Ballard told
detectives that M. Lewi s had purportedly told himthat he tw sted
the victims neck and heard it snap, so he threwthe victiminto a
ditch (Statenment of David Ballard at 5, My 30, 1987). In her
deposition, Tracy Marcum Ballard' s girlfriend at the tine,
indicated that Ballard had told her that M. Lewi s confessed to him
that he had hit sonmeone with his fists, then dunped the body into
the median; a few days later, Ballard told Marcumthat the man had

been hit with a tool (Deposition of Tracy Marcum at 36, My 10,

Ballard,” (R 63), and that he was considered a suspect in the

hom cide until he gave his "truthful" statenment to detectives which
"left hinmself out and put Lewis in" (R 160). Gl admtted that
he did not know whether Ballard was responsible for the killing, or
if it was Ballard who was driving M. Lew s' vehicle that evening
(R 160). Mayberry testified that it was Ballard who was urinating
on the street trying to start a jeep as well as the person who had
clinbed into his truck earlier that night and had the altercation
with the victim (R 2128-33).
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1988).% None of Ballard's revelations of M. Lew s' supposed
"confessions” renotely conport with the evidence in this case. It
is inmportant to note that even Detective GII did not know whet her
Bal | ard was responsible for the killing, or if it was Ballard who
was driving M. Lewis's vehicle that evening (R 160). Ballard was
also identified by Mayberry as the person who had gotten into the
victims truck and had the altercation wth the pipe (R 2128-33).
The jury knew none of this information.

After giving his grand jury testinony, Ballard again changed
his story and provi ded damagi ng i nformation to the police about M.
Lewis. However, prior to Ballard changing his story fromhis sworn
grand jury testinony, Ballard had pendi ng charges agai nst hi mwhich
were dismssed. Ballard was arrested on Novenber 1, 1987, by the
Penbr oke Pines Police Departnment. The court file reveals that on
Novenber 2, 1987, probable cause was found to believe that Ballard
commtted the crinme of Burglary of a Structure. Bond was reduced
from $5,000 to $2,500. |Inexplicably, despite the finding of
probabl e cause, the State announced that it was not filing an
i nformati on agai nst Ballard, and the case was di sm ssed on Novenber
16, 1987. Additionally, in April, 1988, Ballard was again arrested
and charged with Possession of Cannabis, Possession of Drug
Par aphernalia, and other traffic offenses. Ballard pled guilty to
t hese charges (save one, which was dism ssed) and was only fined

$180. 00. Adjudication was withheld on all these cases. The State

Again, notes in the State Attorney's Office files reveal
that Ballard told the prosecutor during a pretrial conference that
he (Ballard) threw away a pi pe.
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was clearly currying favor with David Ballard in order to get him
to change his grand jury testinony, testinony which was excul patory
to M. Lewis. The State wanted Ballard to change his story and

testify against M. Lews,*

and hel ping Ballard with his pending
charges was one way for the State to ensure cooperation with
Bal l ard. Another way was for |aw enforcenent to intimdate Ballard
into providing damagi ng i nformation against M. Lews. The jury,

al t hough knowi ng of Ballard' s existence, did not know any of the
facts surrounding the State's intimdation and droppi ng of charges.
An evidentiary hearing is warranted.

3. Failure to Object. Trial counsel, without a tactic or
strategy, failed to object to actions by the trial judge. First,
counsel failed to object when the court told the jury before the
instructions were read that the evidentiary portion of M. Lew s’
trial was "not necessarily" very interesting, that the instructions
he was about to give were "pretty boring" and "not that
interesting"” (R 2951-52). A possible reason cannot be conceived
for informng the jury that the evidentiary portion of M. Lewis's
case was "not necessarily" very interesting or for enphasizing that
the instructions are boring; nor can there be any possible reason
for not objecting. A jury's instructions are the nost critical
portion of the case, as the instructions tell the jury howto

anal yze the evidence. For a judge to tell a jury in a death

*The State Attorney files contain letters fromthe prosecutor
to Ballard indicating the State's intention to call Ballard to
testify.
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penalty case that the instructions are "pretty boring" and "not
that interesting” is a constitutional violation of the utnost
severity.

Anot her inproper tactic enployed by the trial court occurred
when the deliberating jurors sent a note that they wi shed to hear
"testinony or evidence that Larry Lewis was seen in the truck at
Hol Iy Lakes Trailer Park including transcripts of testinony from
Martin Martin, Stacy Johnson, Chuckie Heddon, Tracy Markum and then
t hey want Mayberry's testinony identifying Lawence Lew s" (R 3025-
26). Gven that the trial |asted several weeks, the jury's request
was reasonable. Rather than sinply grant the jurors' request, the
court made the jurors feel "guilty" because it was a large task to
find all the testinony:

THE COURT: [] Now, as far as |'m concerned, you are
entitled to have that testinony brought back to you to
refresh your nenory, if you like. You should understand
that we do not have any transcripts of their testinony.
The testinony of these people if given back to you woul d
have to be read to you by the court reporters and we have
two, if you remenber. They're both here right now and it
is, it's not inpossible but it's very inpractical for ne
and M. Kirsch, Ms. Lancy and M. Ray to go through al

of that testinony first by ourselves which wuld take
somewher e between four and eight hours to figure out
everything that was said by these people and whi ch may
have affect upon that particular circunstance that you
may be | ooking for, to decide what we think we should
have read back to you, to answer your questions and to
refresh your recollection.

* % %

What I'd |like you to do, however, before we start
doing that, if you want us to do that, to go back to the
jury room and discuss it anong yourselves and determ ne
whet her you feel that it's necessary or still necessary
and you want us to do it and we will do it, and don't
read anything into what |I'm saying to make you think that
you shoul d have any pressure on you because once we
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start reading it, obviously, we are going to be here for

hours. That's fine. That should not part of your

consideration even if we have to go into tonorrow or
whatever. O should not be part of your consideration.

And if you really need it we will do it and we are ready

to do it.

So you think about it and talk about it sone nore

and we're going to wait around here for awhile and see

what you cone up with. [If you want us to do it we are

ready to do it. W'Ill call you back in and start reading

back all the testinony.
(R 3028-30). Mnents later, the jury sent another note that "we
have decided to proceed fromour own recollections”" (R 3031).

It is unclear why the judge could not just have ordered the
court reporter to read back the requested testinony. Defense
counsel failed to object to the trial court's "guilting" the jury
into foregoing the read-back. Obviously, the jury found the
evidentiary portion of this case nore "interesting"” than did the
trial judge (R 2951-52). An evidentiary hearing is warranted.

D. TRI AL COUNSEL WAS RENDERED | NEFFECTI VE. Under Strickland, it

matters not whether counsel's failing is the result of unreasonable
performance or of external forces which tie counsel's hands and

constrain his performance. See Blanco v. Singletary, 941 F.2d 1477

(11th Gr. 1991).% An egregi ous exanple of ineffectiveness caused
by external forces occurred when Tracy Marcum was called as a
prosecution witness. The prosecutor prefaced Marcunis testinony
with the foll owi ng argunent

MR. RAY: Judge, the State witness, Tracy Marcum is

®I'n Blanco, the Eleventh Circuit found that Judge Kaplan's
actions significantly inpaired defense counsel's conduct at M.
Bl anco’' s sentenci ng phase and ordered a resentencing.
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going to testify next, and has made several statenents
regardi ng her know edge of his incident regarding nmatters
concerning that which she will testify about.

She gave a statenment to Detective GIIl and Detective
Carr on June 2nd 1987. She provided a handwitten
statement to the nother of the Defendant, Bonnie M| er,
dated June 3rd, 19878, which purports to have been
notarized. A copy of which M. Kirsch gave to ne. She
gave testinony to the Grand Jury on June 17, 1987, which
Your Honor has had transcri bed.

* * *

She never said that - the evidence will show - that
she, subsequent to giving the first statenents, called
the State Attorney's Ofice and a statenent was taken
fromher by Investigator Hoke on March 17, 1988 at which
time she did nake those statenents. She has testified
that the reason she nade those previous statenents
admtting the fact about the truck, was that she was
under the influence of Mss Bonnie MIller, who is here in
t he courtroom

That Mss MIller drove her here for Grand Jdury
testinobny. That Mss MIler went over her statenent with
her that she had given to Detective GII|I and Detective
Carr. Suggested to her things she should say in that
woul d not be inplicating Larry Lew s.

That she and a qgirl nanmed Julie Lanie, who is listed
as an alibi witness, fabricated an alibi for M. Lewis at
Mss MIller's behest and with her assi stance.

The State could show and the State did depose Julie
Lanie, who did give an alibi story for M. Lew s.

The State was contacted, about the sanme period of
time, by Mss Lanie who recanted fromher alibi testinony
and said it was all a fabrication and a lie and that it
had been nmade up by her and Bonnie Mller, the nother of
Larry Lew s.

(R 1555-1557) (enphasi s added). Ray then placed Kirsch in the
position of facing a Hobson's choice--if he wanted to inpeach

Mar cum about lying to the grand jury, a fact which Ray adm tted
(R 1558), the state would "rehabilitate” Marcumw th the fact that
t he reason she had lied was that M. Lewis' nother had exerted

i nfluence over her to do so. Either way, M. Lewis would be
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severely prejudiced.

Ray was careful to persuade the judge that the jury "could not
consider [Marcum s] answers on the issue of determining M. Lews's
guilt" (R 1559), and stipulated there was no evidence that M.
Lewi s knew what his nother had done, or in any way directed her to
do so. But Ray added that "the State woul d be trenendously
prejudiced in it's case herein" if the court would not allow the
evidence of Ms. MIller's actions to be elicited fromthe w tness
(R 1559). Ray also noted that the same "problent was going to
occur with witness Charl es Heddon (R 1559-60).

The state's tactics were a blatant attenpt to prejudice M.
Lewi s's case by placing defense counsel in the position of either
wai vi ng the inpeachnent of Marcumon the fact that she perjured
herself at the grand jury or inpeaching her and risking that she
woul d testify that M. Lewi s's nother had coerced her into |ying
under oath. Kirsch argued in vain to the trial court that, by
inplication, the jury would believe that M. Lew s's nother nust
know that her son was guilty so she got all the witnesses to lie
(R 1563; 1587). The court agreed with Ray, thus creating the
external force which constrained counsel's performance. The fact
that the court gave the jury a cautionary instruction that they
were not to infer any guilt on M. Lewis's part based on his
not her's actions did not erase the prejudice suffered by M. Lew s

due to counsel's coerced ineffectiveness.?® The information was so

¥The futility of curative instructions in this case is
hi ghl i ghted by Judge Kaplan's later coments to the jury that jury
instructions are "pretty boring" and "not that interesting” (R
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prejudicial that no cautionary instruction could mtigate its
har nf ul ness.
After telling the jury that M. Lewi s's nother had "arranged"

an alibi wtness, Marcumdealt the final blowto the jury:

Q How often did you see Bonnie MIler up unti
the tinme you all had a falling out?
Every day.
Did she offer you anything of material value?
Yes.

What did she offer you?

A trip, noney.

Do vou know why?

As long as | stuck to ny story.

>O >0 >0 >

(R 1675-76) (enphasi s added).

Ray's conduct prejudicially inpacted the jury. And despite
Ray's feigned concern that the jury not infer that M. Lew s was
guilty because of his nother's actions, he brought up the issue in
his closing argunent (R 2852). |In response to a defense objection,
the court sinply replied that "It's prejudicial, but there's
not hing wong with having prejudicial statenments. |It's supposed to
be prejudicial” (R 2854). Kirsch then apol ogized for the
interruption (1d.).

The prosecutor's tactics violated due process, and a mstrial

was the only proper renedy. Garron v. State, 528 So. 2d 353 (Fla.

1988). Wiile isolated incidents of overreaching may or may not
warrant a mstrial, the cunulative effect of one inpropriety after
another is so overwhel mng that they preclude a fair trial.

Now t zke v. State, 572 So.2d 1346, 1350 (Fla. 1990). Kirsch was

2951-52). There is no reason why jurors would follow a curative
instruction when the very judge that is giving that instruction
exhibits an openly flippant attitude about jury instructions.
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forced into being ineffective at the hands of the state. Relief is
war r ant ed.
E. CONCLUSI ON.  The circuit court erred in failing to consider

the cunul ative effect of all the evidence not presented at M.

Lewis' trial as required by Kyles v. Wiitley, 514 U S. 419 (1995),
and this Court's precedent. Swafford v. State, 679 So. 2d 736, 739

(Fla. 1996); State v. Gunsby, 670 So. 2d 920 (Fla. 1996). The

circuit court also limted M. Lewis' ability to prove the

curmul ative effect of the evidence not presented at his trial when

it denied a hearing on all but his Brady/ineffectiveness clains

relating to Mayberry. An evidentiary hearing is warranted.
ARGUMENT |1 --THE RESENTENCI NG SHOULD BE AFFI RMED

A MR LEWS CLAIM THE LEGAL FRAMEWORK. M. Lewis "had a

right--indeed a constitutionally protected right--to provide the

jury with the mtigating evidence that his trial counsel either

failed to discover or failed to offer.” WIlians v. Taylor, 120

S.Ct. 1495, 1513 (2000). Accord Strickland v. Washington, 466 U.S.

668 (1984). As with any waiver of a constitutional right, M.
Lewi s' wai ver nust be know ng, voluntary, and intelligent in order

to be valid. Faretta v. California, 422 U S. 806 (1975); Deaton v.

Dugger, 635 So. 2d 4 (Fla. 1994). |If a defendant "waives"
mtigation but counsel fails to investigate and the client is in
the dark about what he is "waiving," the Sixth Amendnent is

viol ated. Deaton; Blanco v. Singletary, 943 F.2d 1477 (11th Gr

1991); Enerson v. Gamey, 91 F.3d 898 (7th Cir. 1996); denn v.

Tate, 71 F.3d 1204 (6th Gir. 1995).
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The | ower court granted relief because M. Lew s' purported
wai ver of mitigation was invalid due to counsel's failure to
investigate (PCR VIl 1146). 1In its cross-appeal, the State attacks
the |l ower court on a nunber of grounds which will be addressed
later in this argunent after M. Lewis sets forth the rel evant
facts adduced at the evidentiary hearing. The |ower court's order
is fully supported by the record and by the |aw, and thus should be
af firnmed.

B. TRI AL COUNSELS' TESTI MONY.

1. Kirsch. Kirsch was appointed to represent M. Lewis on June
2, 1987 (PCR I X 204), and knew at the outset that it was a capital
case (ld. at 204-05). The guilt phase of trial concluded on August
5, 1988 (l1d. at 237). As of that date, Kirsch had not done "any
work on the case froma penalty standpoint prior to the conviction”
(ILd. at 237-38). Although a second-chair attorney, diveann Lancy,
and an investigator, Sidney Patrick, were involved in the case,
nei t her conducted any penalty phase investigation prior to the
conviction (ld. at 238). Lancy and Patrick acted at Kirsch's
direction, and Kirsch never directed either to investigate for the
penalty phase (l1d.). Kirsch did not request an order appointing a
mental health expert until August 22, 1988 (ld. at 239); the

penal ty phase began on Septenber 1.

Prior to the guilty verdict, Kirsch obtained no records or
background information regarding M. Lewis' history (lLd. at 242).
Prior to the guilt phase, M. Lew s' nother, Bonnie MIller, was

cooperative and willing to answer questions (id. at 241), but after
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the guilty verdict, she would not talk with himor the expert, Dr.
Klass (1d. at 242), because she was "very upset"” about what had
happened during the trial, and thus "didn't care to talk to ne"
about potential mitigating circumstances (lLd. at 244).% Kirsch
never talked with either Ms. MIler or M. Lewis' father,*

Law ence Lewi s, Sr., about any obtaining any records regarding M.
Lewi s' background (1d.); he would have no reason to believe that
Ms. MIller wuld not have assisted himw th obtaining information

and records if he asked prior to trial (ld. at 279-80).°% After

¥puring the trial, the State was permitted to elicit that
Ms. MIIler supposedly fabricated evidence and bribed w tnesses for
the State (R 1555-57; 1675-76).

B¥M. Kirsch was not familiar with M. Lewis' father unti
after the guilt verdict was over (PCR I X 240); all he knew about
the father was abusive to his son in his early years and that he
(the father) was a nmenber of the Mafia (ld. at 241).

¥I'n its brief, the State asserts that "[d]uring the
approxi mat e nonth between conviction and penalty phase,” M.
Kirsch, Ms. Lancy, and the defense investigator had "many contacts”
with Bonnie MIler, including "58 tel ephone calls, visits, and
letters to MIler in which they discussed what mtigation was and
t hat an abusive chil dhood was such evidence" (IB at 5). This is
flatly false, as the pages cited by the State bear out. On PCR | X
241, M. Kirsch explained that fromthe tinme he was appointed in
June, 1987, until the guilty verdict in August, 1988, he had "a
nunber" of conversations with Ms. MIler, but could not recall how
many (PCR I X 241). On PCR I X 258-59, Kirsch testified that during
the entire time he represented M. Lewis his fee statenent
i ndi cated the nunber of tel ephone conversations he had with Ms.
MIller, which totalled, in the prosecutor's count, about 58 phone
calls (ld. at 258-59). PCR |IX 282-83 only reveals that between the
guilt and penalty phases, Kirsch testified that he spoke with M.
Lewis and Ms. MIler about mtigation but nothing in specific
detail (PCR IX 258-59). Finally, on PCRIX 295, Lancy testified
only that, prior to the trial itself, she had contact with M.

Lew s’ nother and his brother, Mark (PCR 1 X 295). It is clear that
there was not extensive contact with the famly between the guilt
and penalty phase. 1In fact, Kirsch and Lancy's fee statenent

reflects that between the guilt and penalty phase, there were two
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the guilty verdict, Kirsch spoke "briefly" with M. Lews' father
and requested that he speak with Kl ass, but "he wouldn't do it"
(1d. at 243);* he also said he had nothing to offer because he
(the father) was a convicted felon (1d. at 243-44). Aside from
Ms. MIller and M. Lewis Sr., Kirsch contacted no other famly
menbers (1d. at 245).

Kirsch did not provide Klass with background information on
M. Lews (ld. at 244). Klass net with M. Lew s, who, to the best
of his recollection, was "reluctant” to tal k about his background
(1Ld. at 245). According to Kirsch, Kl ass never indicated that he
needed nore tine to do a nore thorough exam nation of M. Lew s
(1Ld. at 247).°%

At the Septenber 1 penalty phase, Kirsch told the judge that
M. Lewis did not want to call Klass (ld. at 246); however, when

advising M. Lewi s about the potential mtigation, he did not

phone calls between counsel and Ms. MIler, one on August 20,

1988, and the other on August 30, 1988 (State Ex. 1); not over
fifty as alleged by the State. As for any contacts between the
defense investigator and Ms. MIller or M. Lewis in the period
between the guilt and penalty phases, the investigator never
testified at the hearing and thus Appellant is in no position to
specul ate as to the extent of any communi cations or if any occurred
at all. 1In fact, the investigator did no penalty phase
investigation at all (PCR IX 238).

M. Lewis' father did eventually contact Dr. Kl ass on August
30, 1988, indicating that Lawence wanted to see Klass again (PCR
| X at 318).

®This was contradicted by Dr. Kl ass, who testified that he
had insufficient time to do a full evaluation, there were "many
ot her possibilities" with respect to potential mtigation, and he
needed additional information and tinme to cone to any firm
conclusions (PCR XI at 564).

50



advi se hi m about presenting additional information, such as nedical
and hospitalization records and ot her background information from
other famly nenbers, as Kirsch hinself was not aware of any such
information (ld. at 247). According to Kirsch, M. Lew s did not
want to call Klass or present testinony that would "indicate that
he was guilty" (Ld. at 267; 283). This discussion between Kirsch
and M. Lewis occurred on Septenber 1, 1988, the very day of the
penalty phase (1d.). Wen he discussed with M. Lewi s the issue of
calling Klass on the day of the penalty phase, Kirsch had no other
mtigation to discuss, such as a history of child abuse, foster
care issues, school records, intelligence deficits, nedical

hi story, or any issue relating to brain damage (l1d. at 283-84).
Kirsch was relying on Dr. Klass to find this type of mtigation
(1Ld. at 284).

2. Lancy. Lancy becane an attorney in May, 1987, and was
appointed to assist Kirsch in June, 1987 (l1d. at 290). Kirsch nmade
all strategic decisions, while Lancy did second-chair tasks |ike
contacting the investigator, interviewing M. Lew s, and
researching pleadings (ILd. at 291). During her visits with M.
Lewis at the jail, he was al ways cooperative (ld. at 295).

Their efforts in ternms of case preparation focused on the
guilt phase (1d. at 293), which was conpl ex and invol ved numerous
Wi tnesses with ever-changing stories (l1d.). Prior to trial, Lancy
had a nunber of contacts with M. Lewis' nother, who expressed
concern about her son's situation and provided information if asked

(ILd. at 296). Lancy could not recall nuch about M. Lew s' father,
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except that "he did show up just before the trial, | think, or
right around the tinme of trial" (ld. at 297).

Lancy recalled Dr. Klass being involved, but could not recall
if she or Kirsch had the initial involvenment; she did recal
speaking to Klass after his appointnment (lLd. at 297). Lancy
bel i eved she had spoken with M. Lewi s about the possibility of
havi ng Kl ass testify, but could not recall specific details due to
t he passage of tine except generally M. Lewis did not want Kl ass
to testify (Ld. at 299);% later, however, she reiterated that she
"really [didn't] know why" M. Lewis did not want to have Kl ass

testify (1d. at 306). Lancy also believed that M. Lewis did not

*The State wites that Kl ass' appointnent "was discussed with
Lew s on August 14, 1988" (IB at 5) (quoting page citation). As
with many of the "factual" assertions nade by the State, this one
too is not entirely borne out by the pages cited by the State or is
contradicted by other testinony. The State first cites to PCRIX
239-40, which is Kirsch's testinony. Nothing on these pages
supports the State's assertion; on these pages, Kirsch confirned
that it was August 22, 1988, when he first asked for a nental
heal th expert and tal ked with prosecutor Ray about it, and that the
court order was August 23 (PCR I X at 239-40). There is no nention
of Kirsch discussing Klass' appointment wwth M. Lews, |let alone
on a specific date. The State next cites to PCR I X at 281-82,
which is Kirsch's cross-exam nation; here, Kirsch testifies that he
"think[s]" there was a nenpo in the file "discussing Doctor Klass
with M. Lewi s back on August 14th, if |I'mnot m staken, sonewhere
around that tinme" (PCRIX at 282). The fee statenent, however,
refl ects no such discussion on that date, despite being very
detail ed about their work on the case (State Ex. 1). The final
page cited by the State is PCR1X at 308, which is Lancy's
testimony. There, Lancy acknow edges that any conversations she
woul d have had with M. Lew s about Klass woul d have occurred after
Kl ass was appoi nted, which was on August 23; she did, however, also
testify that she had "no i ndependent recollection, however, | would
assune that we had discussed it with M. Lewis" (PCR IX at 308).
Thus, the record is far from concl usive on whet her and when counsel
di scussed Klass with M. Lewis. Be that as it may, even if there
was a discussion with M. Lewis on August 14, counsel did nothing
for nine nore days to seek an order appointing Klass to the case.
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want famly testinony, but could not remenber why (Id. at 306).
Lancy could not recall when she would have spoken to M. Lew s
about Kl ass, and she did not believe that she had any records
relating to M. Lew s' background, such as school or other

chil dhood records (l1d. at 308). Kirsch would have been the one to
make the deci sions about the appointnent of experts and which
records to obtain in the case (ld. at 308-09).

C. BACKGROUND MATERI AL NOT DI SCOVERED BY TRI AL COUNSEL. Bel ow,
M. Lewis presented a wealth of background information which was
not di scovered by trial counsel.*® As detailed in Section B

supra, Kirsch obtained no background record and thus Dr. Klass, the
expert retained to evaluate M. Lewis, had no background
information. See Section D, infra.

Detailed materials existed regarding M. Lew s' chil dhood
which were critical to a full understanding of M. Lewis' life and
also to Klass' evaluation. See Section D, infra. These records
included, inter alia, records fromthe St. Joseph's Hone for Boys,
Catholic Charities in St. Louis, Mssouri, and various school
records (Def. Ex. 6).

The records fromthe St. Joseph's Honme for Boys, |located in
St. Louis, reveal that in 1968, when Larry was al nost 7 years old,
Catholic Charities of St. Louis referred Lawence and his brother
Mark to the Home for Boys due to a chaotic home situation.

According to the records, there was an ongoi ng custodi al battle

®The background materials were adnitted into evidence by the
trial court as Defense Exhibits 6, 7, and 8 (PCR X at 349).
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between Larry's father and nother, with ugly charges being |evel ed
including allegations of alcoholism nental disturbance, and
prostitution (Ex. 6, Tab 4). "Because of the unstable custody
situation a court commtnent to Catholic Charities was requested
and granted by the St. Louis Cty Juvenile Court on 10/4/67" (1d.).
The brothers were placed in foster care, but because "the foster
famly is unable to continue giving care,"” the boys were referred
to the St. Joseph's Home. Caseworker Mary L. Essel man®® descri bed
the situation with Mark and Lawence's parents after the first few
years of their marriage:

The past five years prior to referral were a series of
separations and reunions. Ms. Lewis always seened to
conme back to himafter her infidelity, would nmake

prom ses to amend and then they would agree to start al
over. M. Lewis now feels that his wife is nmentally

di sturbed. He does not doubt however that Mark and Larry
are his children because he did not believe his wife was
being unfaithful to himat the time they were concei ved.
During the course of their separation, the two children
have been shifted back and forth fromone parent to the
other. Ms. Lewis has used the illegality of their
marital status and the unstable nature of M. Lew s’
claimfor custody of the children as a threat and pawn in
order to solicit M. Lewis' attentions. At times M.
Lewi s has becone so distraught with the whol e situation
that he has determined to |leave the state to get away
fromit.

(Id.). The St. Joseph's records further describe Lawence's
medi cal history:
Larry had to be hospitalized at three nonths of age for
pneunoni a, and when he was two years ol d, because of a

brain concussion and slight fractured skull. This
resulted froma fall froma first floor w ndow during the

¥Essel man' s testinony bel ow is addressed in Section E, supra.
At the tinme she testified, her nane was Mary Baker; when she worked
with Catholic Charities, Ms. Baker was with a religious order and
was known as Sister Esselman (PCR XI 493).
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time when the parents were living together. M. Lew s

reports that the fall occurred during the afternoon when

t he not her was asl eep and the children unsupervi sed.

(Id.). The actual nedical record, contained in the Catholic
Charities records, details that Lawence was hospitalized at St.

Ant hony's Hospital for pneunonia when he was 3 nonths old, as well
as a "brain concussion" and "skull fracture" at age 2, resulting in
hospitalization at St. Luke's Hospital (Def. Ex. 6, Tab 6).

The records from Catholic Charities provide detailed
docunent ati on of the struggles between M. Lewis' parents and the
ensui ng chaos affecting the children. For exanple, records show
that M. Lewis Sr. accused his wife of being a "prostitute” with a
"serious drinking problem and "generally a very confused and
di sturbed person” (Def. Ex. 6, Tab 6). The records al so show t hat
M. Lewis Sr. hinmself "is froma difficult background" whose father
was an al coholic and had been in prison for armed robbery (1d.).
The records further reveal the existence of a half-brother of Larry
and Mark naned Chris, who was Ms. Lewis' child before she net M.
Lew s and who had cerebral pal sy; no one appeared to know t he
wher eabouts of Chris, although it was believed he too had been
placed in foster care (1d.).

Al t hough she initially believed that Lawence's father was
"earnest in his desire to provide for the children in a whol esone
and stable way," Esselman's detail ed records reveal a back-and-
forth shuffling of the children for several nonths and letters from
her to both parents unanswered; finally M. Lew s resurfaced and

"really sounded as though he were desperate” and was "becom ng
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i ncreasi ngly di scouraged and despondent under the pressure of his
circunstances. He has no incone, is dissatisfied with the care the
children are receiving, and is unable to handl e many of the
di scipline situations that arise with the children" (1d.). Mark
"seens to be giving the nost trouble,” while Larry "is seen as
still seeking and craving attention" (l1d.). The records al so
describe Larry as being "nore infantile and seens to have nore need
for the nother figure" (Ld.); however, when the nother's contacts
with Larry began again, Larry "regressed after the nother canme back
into the picture"” and becanme "increasingly sullen, wthdrawn, and
ant agoni stic" because the nother "encourages his infantilisni
(Id.). A 1970 summary prepared for a psychiatric consultation
concl udes:

Larry was full termbut had two periods of

hospitalization in his early years. At three nonths he

was hospitalized for pneunonia. Wen he was around two

years old he fell froma first-floor w ndow and was

hospitalized for two weeks with head injuries. Larry has

al so been a restless sleeper but is not having nightmares

and wal king in his sleep. He is also conplaining of

headaches. The uncle has noted that he has difficulty

staying on one |ine when reading.

Larry's synptons seemto suggest a need for further

eval uation in several areas. W are also concerned about

preserving this placenent for himand about the poor

rel ati onship between the two brothers. Wile the

situation is one that is unnatural, it is probably as

close to his real famly that Larry will be able to get

inalong tinme. W need to know if Larry can be hel ped

to handle it or if he would be better in another type of
pl acenent .

(Ld.)

Catholic Charities eventually petitioned the court for custody

of Mark and Larry for purposes of foster care placenent: "It was
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expl ai ned that because of the nother's history of instability we
felt it necessary for the protection of the children and to insure
sonme consistency and stability for the agency to have custody”
(Ld.).

O her docunents admitted during the evidentiary hearing
i ncluded sonme of M. Lewis' school records (Def. Ex. 6, Tab 5; Tab
6).* These documents reveal M. Lewis' scholastic difficulties.
For exanple, in 1968, M. Lew s received a grade of unsatisfactory
in spelling, and "bel ow average progress"” in reading, workbook,
| anguage, witing, and arithnetic. During the 1972-73 school year
(M. Lewis was 11 years old), he received all Ds and Fs (Def. Ex.
6, Tab 5). As a freshman in high school, he received 7 Fs for the
year (Def. Ex. 8, Tab 18).
D. MENTAL HEALTH EXPERTS TESTI MONY.

1. Dr. Joel Klass. Dr. Kl ass, a psychiatrist,*

was appoi nted on
August 23, 1988, to conduct an evaluation of M. Lewis. He first
visited M. Lewi s on August 24, 1988, and found himto be
suspicious, irrational, and mstrusting and did not seemto "want

to help hinself" (1Ld. at 313).% Klass' file and notes did not

““Somre earlier school reports are contained in the Catholic
Charities records; others were obtained independently.

“The State stipulated to Dr. Kl ass' expertise in psychiatry,
and his CurriculumVitae was introduced into evidence as Def ense
Exhibit 5 (PCR I X at 311).

“Dr. Kl ass el aborated on cross that when he indicated that
M. Lewi s was uncooperative and suspicious during their first
meeting, it was not that he refused to talk; rather, "[t]he
inpression | had is that he had sonme confusion about ny role.
think he may have felt | was perhaps going to obtain information
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reveal that he had any background information (ld. at 314-15).

Al though M. Lewis was initially mstrusting, Kl ass, "with great
patience and time" (id. at 315), elicited that his famly
background was "rough," he did "lousy in high school due to drugs”
and "he was al so using LSD, which is a mnd altering substance that
can cause damage" (ld. at 316). He also nentioned use of marijuana
and al cohol, nostly beer (1d.).

Fol lowup after this initial interview was needed in terns of
potential mtigation, including additional testing in light of M.
Lew s’ skull fracture and heavy drug and al cohol usage (ld. at
316). Klass would have wanted to review any records on M. Lew s’
background, as it was not unusual for an individual to distort and
avoi d discussing such matters (l1d. at 317). Klass confirned that
he had no such docunentati on when he evaluated M. Lew s (ld. at
318).

Kl ass had no record of speaking to any of M. Lewis' famly

menbers; his file reflected that M. Lewis' father called himon

that he would not like nme to have, that he was suspicious and nore
t han uncooperative, kind of passive, resistant, not wanting to
talk, wanting to end the conversation"” (ld. at 443). This is why
the law requires that penalty phase investigations be done prior to
the guilt phase and not after the defendant has already |ost at the
conviction phase. Blanco v. Singletary, 977 F. 2d 1477, 1502-03
(11th Gr. 1991) ("[d]uring the precise period when Bl anco's

| awyers finally got around to preparing his penalty phase case,

Bl anco was noticeably nore norose and irrational. Counse
therefore had a greater obligation to investigate and anal yze
avail able mtigating evidence. . . . Indeed, this case points up

t he additional danger of waiting until after a guilty verdict to
prepare a case in mtigation of the death penalty: Attorneys risk
that both they and their client will nmentally throwin the towel
and lose the willpower to prepare a convincing case in favor of a
life sentence").
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August 30, 1988, indicating that Lawence wanted to see Kl ass again
(Id. at 318). Pursuant to the nessage, Kl ass went back to see M.
Lewi s on Septenber 1, 1988 (the day of the penalty phase) (1d.).

At that point, Klass was only able to indicate that M. Lew s "may
have had an idiosincratic [sic] reaction to al cohol™ but had no
confirmation; aside from al cohol use, the extent of the mtigation
he had as of Septenber 1, 1988, was that M. Lewis told him he had
poor grades in school and "that he was affected by the drugs that
he did and he drank a lot" (1d. at 319). The tinme he had to
conplete a full evaluation of M. Lewis was not sufficient,
particularly in light of M. Lewis' state of mnd (lLd. at 321). He
also told Kirsch that there were "many other possibilities" with
respect to potential mtigation, but he needed additional
information to be able cone to any firmconclusions (PCR XI 564).

Kl ass revi ewed numerous materials provided by coll ateral
counsel, including records fromthe St. Joseph's Hone for Boys,
Catholic Charities, schools, hospitals, corrections departnent, and
ot her docunents pertaining to M. Lewis' nother (ld. at 324-25).

As a result, Dr. Klass testified that a wealth of mtigation

exi sted. For exanple, the records denonstrated "cl ear evidence" of
M. Lews' "very serious problemw th al cohol and drugs dating back
many, many years including at the tinme of the all eged of fense and
before” (1d. at 325). Earlier corrections records described M.
Lewis's history of "inpulsive actions" as "indications of al cohol

or drug dependence" (ld.). The records also showed that M. Lew s’

"used marijuana very frequently, had brain danage," and
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"frequently" used LSD (1d). Moreover, M. Lew s was exposed to

vi ol ence at a young age, "which we know specifically predi sposes to
di sfunction and acting out violence" (ld. at 325-26). The records
al so described the skull fracture at age 2, "which is going to
cause cerebral edemm, irritation, [and] poundi ng headaches" (ld. at
327).

M. Lewis "may have idiosincronic [sic] or pathol ogical
reaction to al cohol, which is a sudden violent reaction to
sonmetinmes a small amount of alcohol as if it's an allergic
reaction” (ld. at 327); this diagnosis is consistent with M.

Lewi s' prior history of inpulsive behavior, as well as organic
brain damage (1d. at 328).% Thus M. Lewis "would see the forest
and not the trees. He would see his feelings of the nonment, but
not the consequences” (l1d.). This diagnosis would interfere with
M. Lew s' decision about not wanting mtigation, because it
results in a person who is "not self-protective, he is irrational,

uncooperative when it nmay be of help to hinf (ILd.). Wen brain-

®lnits brief, the State wites that Kl ass "refused to
di agnose organic brain danage" (IB at 9). This statenment nust be
pl aced into a proper context for, as witten, is msleading. Klass
is a psychiatrist, not a psychol ogi st or neuropsychol ogi st.
Therefore, fromthe perspective of a psychiatrist, he is not
capabl e of di agnosing brain damage w t hout "denonstrative evi dence"
such as and MRI or EEG (PCR XI 541). He did nake clear, however,
that in M. Lewis' case there are "suggestions, there's past
hi story that would be highly likely to cause brain danmage"” (id.),
and that other nental health experts, such as psychol ogi sts and
neur opsychol ogi sts, "can give one a definite conclusion about brain
damage" (ld. at 547). He later explained that structural danmage to
the brain can be assessed with tests such as an EEG but that for
functional inpairnment, "neuropsychol ogical testing can delineate
that" (1d. at 568). Essentially, as Kl ass explained, there is a
"difference between nmy view and what is accepted by other experts”

(Ld.).
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damaged individuals also are influenced by al cohol, they becone
uni nhi bited and sel f-protective, and the thoughtful, reasonable,
and rational aspects of a person "are inpaired to a degree they're
i ntoxi cated" (ld. at 330). In light of these factors, M. Lew s
"woul d not appreciate the consequences of his actions at the tine
and he woul d have a di m ni shed capacity to obtain [sic] inpulses
because we can all have unacceptable inpulses. It's the degree to
which we contain it that makes us civilized" (lLd. at 331). Klass
conplete findings were based on his review of the docunents he had
been provided by collateral counsel, which he did not have in 1988
(Ld.).

On cross, Klass explained that his understanding of the 1988
eval uation was to ascertain M. Lews' "nental status, whether he
understood the difference between right and wong," and to
determine "if he fulfilled the Baker Act criteria" (PCR X at 436).
He could not recall what information M. Lewi s provided other than
brief self-report of drug usage, some previous treatnment as a young
t eenager, and that he had been prescribed Valium (ld. at 438-39).
Klass initially indicated he wanted to rul e out sociopathy because
al though M. Lewis had problens with the | aw, a di agnosis of
soci opathy required the establishnment of formal criteria; however,
the criteria had not been satisfied based on any of the docunents
he reviewed in M. Lewis' case (ld. at 440-41).

M. Lewis was alert and oriented, but had "difficulty with
concentration, "irritability," "limted insight" and "poor

judgment” (ld. at 441). There were also "suggestions of an organic
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probl em especially with his history of LSD use" but he was "unable
to do formal testing or have evidence for other test results"” (lLd.
at 441-42). Klass was unsure if he knew at the tinme about M.
Lew s’ skull fracture, but he had nothing about it in his notes
"and generally | would have made a note about that" (ld. at 442).*
As to independent information at the tine of his evaluation of M.
Lew s, Klass repeated that he had "practically no information" and
"did not have the extensive, nore specific information in the
material that has been given to ne" (ld. at 448).
2. Dr. Faye Sultan. Dr. Sultan, a clinical psychol ogist,
conducted an 8-hour evaluation of M. Lewis at the request of
coll ateral counsel in January, 1993 (PCR X at 341). She al so
revi ewed "hundreds of pages" of docunents provided by coll ateral
counsel, which is a "standard" part of a conprehensive exanm nation
(ILd. at 343). The trial court admtted the naterials into evidence
(PCR X at 349, Exs. 6, 7, 8).

Dr. Sultan opined that M. Lewis has "multiple psychol ogi ca
and organic disabilities" and is a product of an upbringing "in

whi ch he was severely psychol ogically and physically damaged” (1d.

*“The State argues that Dr. Kl ass could have testified at the
penalty phase, inter alia, "that there would have been brain damage
froma skull fracture Lewis received when he was two years old" (IB
at 9). However, as the record nmakes clear, Dr. Klass did not know
about the skull fracture at the tine he evaluated M. Lewis (PCR X
at 442; PCR Xl at 542-43). This information was provi ded by
collateral counsel. Al Dr. Klass knew at the tinme was that M.
Lewi s had a "rough chil dhood” and "I believe an injury, but | can't
say with certainty with specifics, it has just been too I ong”" (PCR
Xl ~543) .
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at 391).* For exanple, the skull fracture M. Lewis suffered as a
2-year old, conmbined with "the kind of brutality to which M. Lews
hi rsel f was subjected and that he witnesses"” all led to M. Lew s
feeling "continuously abandoned” and that by age 6, the foundations
for further psychol ogi cal problens was al ready present which was
only "exacerbate[d] as he grows older"” (ld. at 352).

Classifying M. Lewis' famly background as dysfuncti onal
woul d be an "understatenent” in that "if you exposed any child to
the series of events to which he was exposed | think that the

guar ant eed out cone woul d be extraordi nary dysfunction"” (ld. at

®Inits brief, the State wites that "Dr. Sultan relied, in
part, upon information generated after the trial and unavailable to
ei ther defense counsel or Dr. Klass (IB at 10). As with a nunber
of assertions by the State, this sweeping statenment is highly
m sl eading. During the hearing, the State questioned Dr. Sultan
about her reliance on a docunent from clenmency records generated
after M. Lews' trial as a source of information about M. Lew s’
skull fracture at the age of 2 (PCR X 394-95). Dr. Sultan
acknow edged that the clenency record referred to the skul
fracture (id. at 395), and that she relied on that "[i]n part" in
terns of confirmng the skull fracture (1d. at 396). As Dr. Sultan
| ater explained, the information in the clenmency records was not
sonmet hing conpletely new and thus the only source of the skul
fracture; in fact, the skull fracture, as well as other information
about M. Lew s' background, were detailed fully in other records
such as those fromthe Catholic Charities which were generated and
avai lable prior to M. Lewis' trial (ld. at 420). As she
i ndi cated, the clenency records sinply corroborated information
contained in other docunents (ld.). Insofar as the discussions on
pp. 400-02 of the record, also cited by the State in regard to Dr.
Sultan's "reliance"” on post-trial information, a review of the
pages i nmmedi ately preceding the cited pages establishes that it was
the State, not Dr. Sultan, who first brought up the results of the
post-trial psychol ogical test perfornmed in connection with the
cl emency process and asked her questions about it (ld. at 397-988).
Dr. Sultan did not "rely"” on that test in formulating any
concl usi ons about M. Lews; all she said, in response to a
guestion by the prosecutor, was that she was aware that the test
had been adm nistered and that "sone of the things that they talk
about here are probably quite true to M. Lewis when | saw him as
well" (Ld. at 399).
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352). For exanmple, M. Lew s and his brother were "kidnapped back
and forth" between their nother and father, and the father "would
take themwith himto bars alnbost on a daily basis and encourage
themto drink, in fact, would provide themw th al cohol™ (l1d. at
353).% Wen the boys becane intoxicated, the father "forced them
to physically battle with one another and the battle was to
continue until blood was drawn. |If M. Lews' father felt that the
boys were not hitting each other hard enough or hurting each ot her
he woul d then take on one of the boys and physically push himto
t he poi nt where bl ood was drawn” (1d.). Dr. Sultan also detailed
addi tional disturbing events in M. Lews' chil dhood:

[T]here is a particular incident that both M. Lewi s and

his brother recalled which involves sort of a repetitive

themof M. Lews' father which had to do with shoving

obj ects down the boys' throats. There was an ol der boy,

di sabled child living in the Lews hone. Wen M. Lews

was a young child, he was three or four years ol der than

Lawrence Lewis, he had [cerebral] palsy and that boy had

a bowel and blatter dysfunction. At sonme point this

child vomted on hinself and defecated in his pants and

M. Lewis, the dad, took those feces and vomt and
stuffed it back down the child's throat. . . . M. Lew s

**Much of M. Lewis' early chil dhood was documented in the
"very large" record from Catholic Charities (ld. at 356). For
exanpl e, the records discuss an incident which was consistent with
the reports of M. Lewis and his brother Mark, regarding how their
father spent tinme with them one New Year's Eve

Daddy and his friend took us out and we went to 2
taverns. Daddy got in a fight in one of them and sone
| ady threw a cherry bonb in our friends car and anot her
bonb at the bartender behind the bar.

Nobody conbed our hair while we were gone, because we
didn't go to church on New Year, our daddy went while

we were sleeping. W had lots of fun tho [sic] at the
t averns.

(Def. Ex. 6, Tab 6).
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wi t ness[ed] that event][.]

M. Lewis hinself was the victimof a sim/lar episode
when his father becanme angry and took a nunber of pop-
tarts that M. Lewis was eating for breakfast, began to
shove those down his throat screaming at him sonething
like, do you like this, do you want nore, are you hungry
anynore. W' re not tal king about what would be

consi dered typical physical abuse, okay, an occasi onal
beating or a parent losing his tenper, we're talking
about al nost daily severely traumati c behavior. Again,
think it's very inportant for me to tal k about the fact
that what M. Lewis hinmself experienced as a victimwas
terrible, but probably nore danage was done to hi m by
what he witnessed in his home. M. Lewis witnessed the
repeated brutal beating of his nother over the years,

i ncl udi ng bei ng whi pped in the head with a revol ver,
bei ng pistol whipped.

(Ld. at 354-55).%

Dr. Sultan's review of M. Lewis' school records reveal ed that
hi s academ c performance was "extrenely inhibited" because, as
counselors' notes indicated, "the children are noved from school to
school so frequently and sonme years they actually attend three
schools in a single academ c year" (ld. at 358). Beyond el enentary
school, M. Lew s was having trouble with |learning, attention, and
concentration; he had to repeat the second grade, and by the tine
he reaches junior high, "he has begun to flunk al nost every
subject” (ld.). These results are not based necessarily on
intellectual deficits; in Dr. Sultan's view, M. Lew s’
"intellectual ability is quite average" (ld. at 359). Rather, his
poor schol astic achievenent "is a conbination of the enotional

activity to an abusive chil dhood and the disruption, that's a part

“'Col | ateral counsel obtained records corroborating Ms.
MIller's hospitalization after being pistol-whipped and indicating
that Larry was 4 years old at the tine (Def. Ex. 8, Tab 17).
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of it, the physical disruption. Also, we're probably seeing the
aftermath of the head injury that he sustained at age two" (1d.).

As he progressed into his teen years, M. Lew s was
"experiencing by age 16 a nunber of difficulties both in his hone
and outside his home" (ld. at 361). His nother eventually took him
to a psychiatrist, Dr. Chand, who referred himto the clinical
neurol ogy unit of the St. Louis Hospital for a brain scan and ot her
evaluations (1d.). The reasons for the referral were episodic
vi ol ent behavi or, |earning problens, and amesia possibly linked to
psychonot or seizures (ld. at 362). The testing found no seizure
activity, but Chand, along with the hospital neurol ogist,
recomrended fami |y and nedicinal treatnment, including increased
dosages of Valium (ld.).

M. Lewis also has a "rather extensive history of both al cohol
and ot her substance abuse" (l1d. at 364). H s use of al cohol began
by the age of 6 or 8 when he was "regul arly” given al cohol by his
father (1d.). The alcohol use escal ated and "he becones quite
physi cal |y dependent on it because there are reports in the record
of hi m sneaki ng al cohol to school in perfume bottles" (1d.). By
the tine he was a teenager, he is consum ng "huge anmounts of
al cohol during intense periods of weeks or nonths followed by sone
abstinence, again, returning to drinking" (Id.). By his early 20s,
he i s abusing cocai ne, which "adds another dinmension to his
behavi or, really disinhibits whatever control he has remaining
psychol ogi cal |y, and he becones during the epi sodes when he's

aggressive, quite aggressive" (ld.). As she explained, "[p]eople
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who have organic inmpairnment |like that kind that M. Lew s has,

al cohol or any substance produces a nuch larger affect than it
would in the non organically inpaired individual. So for the

aver age person al cohol may be rel axing and may be quite cal m ng.
For exanple, for M. Lewi s, the introduction of alcohol produces a
| oss of inpulse control, a loss of judgnment” (ld. at 364-65).

M. Lews suffers fromorganic brain inpairnments in the "mld
to noderate range" when he is in a non-stressed and non-i nt oxi cat ed
state (l1d. at 371);* however, "his index of organic inpairnent
woul d i ncrease” when physical and psychol ogi cal stressors, as well
as intoxicants, are added to the picture” (Id.). In other words,
M. Lewis' "base line organicity has to be viewed in the context of
what other things are going on in his mnd and in his body" (1d.).
"Al cohol use would probably increase the index nore than any ot her
factor” (ld. at 372).

Aside fromthe nonstatutory mtigation, Dr. Sultan opined that
the 2 nental health statutory mtigators applied (lLd. at 367). At
the tine of the offense, M. Lewi s was under the influence of an
extreme nental or enotional disturbance based on "his own
psychol ogi cal deterioration which included |ack of judgment,

i mpul se activity, the elenent of the head injury that added greatly
to those factors, the psychol ogical factors | just described addi ng
subst ance abuse, al cohol abuse, intoxication at the tinme of the

of fense, all of those factors" (Id.). M. Lewis's ability to

As part of her evaluation, Dr. Sultan reviewed the
eval uation of Dr. Ellen Gentner, who was al so of the opinion that
M. Lewis suffered brain damage (1d. at 370).
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conformhis conduct to the requirenents of the law at the tinme of
the of fense was substantially inpaired because "at that tinme he was
severely intoxicated, unable to control aggressive inpul ses, unable
to think clearly about the situation that he was in, not reasoning
properly, not perceiving accurately the situation around hi mand
the environment. All of those factors | think would have to be
taken into consideration” (ld. at 368).

Further, M. Lew s' self-preservation instincts and insight
into his problens was lacking: "In order to act in ones best
interest, one's own best interest, an individual needs to be able
to view the elenents of the current situation and to anticipate
what m ght happen if certain behaviors take place. Now, M. Lew s
did not have the capacity at that tine nor did he have that
capacity when I net himfive years later, [he] is not
psychol ogi cally and neurologically putting together in a way that
woul d | eave ne to conclude that he can act in his own best
interest” (ld. at 368-69).

On cross, Dr. Sultan explained that M. Lewi s was cooperative
during the evaluation despite the fact that "it was very painfu
for himto talk about those things" (lLd. at 374). He did discuss
aspects of the offense, although he was "not so sure if sone of the
menories [were] his, or have been given to himas the story is
unf ol ded and conversations with police detectives" (l1d. at 375).

Dr. Sultan did not believe that M. Lewis was "notivated" to "be
forthcom ng" in the sense that he would make up information to help

hinmself; in fact, "M. Lewis at the tine that I nmet himwas pretty
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depressed, not particularly interested in his past being reveal ed”
(Id. at 376-77). He was also "quite conflicted" about the
possibility of a successful appeal. Dr. Sultan was aware that M.
Lewi s had "waived" mtigation at the time of his trial, but noted
that despite telling Dr. Klass that he did not want to tal k about
hi s background, "[h]e actually told himquite a lot in his
interview, again, | think we see the anbival ence that |'ve been
describing to you in M. Lewi s" (ld. at 378).

Dr. Sultan reenphasized that M. Lewis suffers from organic
brain damage (1d. at 379), which may or may not include actua
physi cal damage to the brain itself (ld. at 380). In other words,
"it could be structural or could be functional” (ld. at 379). In
M. Lewis' case, "when they did a brain wave study they didn't see
anyt hi ng abnormal but the functional inpairnment remained. And so
again, brain damage may be a brain that | ooks worried, it may al so
be a brain that just acts worried" (ld.). Thus, Dr. Sultan
expl ai ned, when M. Lewi s underwent an EEG at age si xteen which
reveal ed normal brain wave activity, "[i]t nmeans there's no
structural damage evident" (ld.). However, Dr. Sultan expl ai ned
that after her exam nation of M. Lewis, "it was apparent to ne
that there was a relatively significant possibility that he had
some neuropsychol ogi cal disfunction[], sone inpairnent” (ld. at
390) .

As for the physical and enotional abuse in M. Lewi s' younger
years, Dr. Sultan explained that she was able to corroborate that

information frominterview notes with M. Lewis' brother, Mark, as
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well as an interview with one of his cousins, Mlissa Barger, who
confirmed "that there was a great deal of physical violence and
many, many beatings and bl ows" as well as "hospitalizations,

nmedi cal treatnment of the wife, M. Lewis' nother, and aware of many
beatings to the boys (l1d. at 401). M. Lewis hinself was a source
of sonme of this information, "although he was quite reluctant to
detail his injuries" (Ld. at 402).

On redirect, Dr. Sultan explained in nore detail that a
neur ol ogi cal eval uati on assesses structural defects in the brain,
wher eas a neuropsychol ogi cal evaluation is designed to see if "the
functions of the brain are altered” (ld. at 416). She also
expl ai ned that even after M. Lewi s' neurol ogi cal evaluation at age
16, which reveal ed no structural deficits, the doctors were stil
concerned about possible tenporal |obe seizures despite ruling out
a structural cause (ld. at 417). Dr. Sultan also explained that,
in ternms of the anmount and type of background records about M.
Lews, "there's far nore corroborative information avail able than
is usually in a child abuse case" (1d. at 418).

E. LAY W TNESS TESTI MONY.

1. Melissa Barger. Ms. Barger is M. Lewis' older cousin (PCR Xl
at 455). \Wen she was growing up in St. Louis, she wuld have
contact with both Lawence and his brother Mark, and were "cl ose"
(ILd. at 457). Barger also knew M. Lewis' nother, Bonnie, as well

as his biological father, Larry Senior (ld.).* Their entire

“Ms. Barger explained that Bonnie Lewi s subsequently
remarried a man named Harold MIler; both Bonnie and Harold had
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famly as "very dysfunctional” and Larry and Mark were "al ways,
al ways, afraid of their dad" (ld. at 458). The famlies "would go
a period of time where our famlies would get along ... and then
they would all just fall apart and there would be periods of tine
where, you know, nobody spoke for several years" (ld. at 458-59).
She recalled a period when she was around 7 or 8 and Larry was
about 3 when she would spend a ot of time at Bonnie's house; she
descri bed an incident that occurred there:

A [My aunt had a living roomthat was all white
and back then we didn't always have new things. W
didn't al ways have nice things and Bonnie did not want
children in her living room And | went into Bonnie's
[iving roomand she was very angry with ne and she took
me in the kitchen, [by] the arm She proceeded to yell
at ny nother because | had gone into her living room and
there wasn't, there wasn't an exchange ot her than, you
know, nmy nother said sonething |like Bonnie, it's a living
room You know, she didn't hurt anything, and Bonnie
junped up, hit nmy nother and knocked four nolars out of
my nouth. \Wen ny dad stood up, Larry Sr., it's hard for
me to say Larry Sr...

Q You can say big Larry, we know who you're
tal ki ng about.

A kay. He actually went over. He was hitting
nmy dad. Before long it was a free for all with big
Larry, was just, he was out of control and | said at that
time, | just renenber nyself feeling smaller, snmaller and
| was so afraid that | was going to get sucked up
Thi ngs woul d have a tendency of happeni ng and they were
very insignificant. And they took us hone and them we
went a long period of tine where we didn't see Bonnie.

(Id. at 459-60). "[T]here were tinmes when we were fearful for the
famlies to be together because Larry Sr. was an expl osive kind of

person. You just never knew when it was going to be okay and when

died by the time of the evidentiary hearing, Bonnie in 1996 and
Harol d in January, 1998 (PCR XI 457).
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it wasn't. And you just kind of sat on pins and needl es" (ld. at
462). She later described "seeing Bonnie beat, terrible beatings
to her face" when she was married to Larry Sr, and renenbered when
Bonni e woul d cone over after she had been beaten; as she expl ai ned,
"It was |like she wanted hel p, but there was no hel p" (ld. at 473).

She had no contact with Larry or Mark when they were in foster
care, but eventually regained contact with Bonnie while her cousins
were still at the boys' hone; in fact, Bonnie had noved into an
apartnment right behind the boys' hone, yet Barger did not even know
that Larry and Mark were at the honme despite the fact that Barger
spent her days with Bonnie (ld. at 461). When she and Bonni e woul d
drive by the honme, she would ask her aunt why she sl owed down in
front of the building; one day, Bonnie "started crying and said
that's where they go to school. And that was the end of it" (ld.
at 461).

Barger also recounted a tine when Larry's nother got a new
Peki nese which she naned "Me Too" (ld. at 462). Barger explained
the origin of the nane:

| thought it was sone kind of oriental name or sonething,

and | asked [Bonnie] what does Me Too nean. She said,

it's because that's what Larry always says. And when she

said that |I remenbered thinking, you know, Mark is the

person who does all the talking and Larry was |like a

l[ittle shadow, that it was always just nme too, ne too, ne
too al ways .

~

at 462).
Barger al so provided insight into the kind of relationship
t hat existed between Larry and his father; for exanple:

Wien we woul d sit down at the table to eat, ny parents
had a very small bungal ow. Wen we would sit down to
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eat, the kids would get to sit, you know, in the living
roomor in another roomand the adults would sit in the -
- so we would have to |ike wal k around the table. And
remenber Larry actually stopping with his plate and just

like freezing. And | would, you know, I'mlike conme on,
let's go, I'mhungry. You know, he would just |ike, he
froze and | | ooked and big Larry who was standing there

and it was just, he was just looking at him And I

remenber thinking that was strange, not strange that he

was | ooking at his son, but strange that it would nmake

you freeze and nobody said anything. You know what |

mean? |'mnot screamng, yelling, throwing things at ny

house, but | knew when to duck and | knew when to be

afrai d when that happened, but | didn't understand fear

when soneone | ooked at you.

(1Ld. at 472-73).

In 1987 and 1988, Barger was living in St. Louis but was never
contacted by M. Lewis's |awers or any nental health experts (Ld.
at 465). Had she been contacted, she would have been willing to
talk to them or cone to Florida to testify in court (ld.).

2. Mary Baker. In the 1960s, Ms. Baker was a social worker in
St. Louis, Mssouri, working as a case worker at the Catholic
Charities (PCR XI at 492). At the time, she was in a religious
order and was known as Sister Esselman (ld. at 493). Prior to
Catholic Charities, Baker worked at a children's hone in New
Oleans, as well as a day care facility in Chicago (l1d.). Baker
has a masters degree in social services fromSt. Louis University
(Ld.).

During her tine at Catholic Charities, Baker was a case worker
in the children's division and was assigned the Lewis case after
the famly was referred by a priest (lLd. at 494-95). Part of her

responsibilities as a case worker was to maintain a file, which she

did in the Lewis case (ld. at 494-95).

73



Baker testified that Larry Lewis Sr. "was concerned about the
care of the children” and, after being referred by a parish priest,
cane to Catholic Charities "for hopefully placenent of the
children" (1d. at 495). Larry and Mark were eventually placed in
foster care; Baker's role was to "work with the children and the
famly to help facilitate the childrens' adjustnment in the foster
honme, then to work with the famly to rehabilitate the famly
hopefully to be able to take the children back home" (1d.).

Baker's first contact with Larry was when he was about 5; she
had "very limted" contacts with his nother, Bonnie, and sone
contact with his father (ld. at 496). According to Baker, "[t]his
was an extrenely dysfunctional famly. The nother had separat ed,
had abandoned the children. The father was trying to take care of
them and finding great difficult in doing this. Both parents had
many problens” (l1d. at 496). Once the children were placed in
foster care, Ms. Baker continued to have contact wth their father,
but the nother "was not in the picture at that time" (ld. at 497).
During the course of the children's foster care placenent, M.
Lew s had varied contacts with his sons, but "the foster parents
reported that the children had indicated that he was taking themin
and out of taverns and there were fights occurring” (ld. at 497-
98) .

Larry and Mark spent about ten nonths with the foster famly
(1d. at 498), then they were put into the St. Joseph's Hone for
Boys in St. Louis (ld. at 499). It was at that point that the

boys' nother becane invol ved again and was all owed to have
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visitation (1d.). The problens between the parents, however, did
not cease when the boys entered St. Joseph's: "There were constant
probl ens between the nother and the father, each accused each ot her
of telling stories about their difficulty wwth the children and
really painting a bad picture of each other"” (1d.).

On a scale from1l to 10, 10 being extrenely dysfunctional, the
Lews famly ranked at an 8 or 9 (l1d. at 501). Wat put the Lew s
famly on the extrene end of the scale was "[t] he al coholismthat
existed in the famly, the confusion, the enotional devel opnent of
both parents” (l1d. at 502). The manner in which the children were
bei ng handl ed, the shuttling between parents and foster hones, was
not an optimal way to raise enotionally-healthy children (1d.).

Her inpressions of M. Lewis as a child were that "he was a darling
l[ittle boy" but "he certainly had a | ot of obstacles to overcone
and he had little by way of support, to help himdo that" (l1d. at
504) .

In 1987 and 1988, Baker was living in Pensacola, and would
have been willing to testify or assist in M. Lew s' case, but no
one contacted her (ld. at 503).

On cross, Baker confirmed that part of her job with Catholic
Charities was taking notes that were kept as part of the file; the
information contained in the notes was gl eaned "fromcontacts with
the parents, with the children, with the consultants that were
involved in working with the agency at that tinme" (ld. at 505).

F. DI SPOSI TI ON OF CASE I N LONER COURT.

1. The Lower Court's First Oder. The lower court first denied
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relief (PCR VIl 1060-70). |In addressing the penalty phase claim
the court properly set forth the claimthat was raised by M.
Lew s:
Wil e the Defendant requested that no mtigating evidence
be presented at the penalty phase, such instruction mnust
be a know ng, voluntary, and intelligent waiver. The
Def endant contends that any “waiver' could not have been
know ng, voluntary, or intelligent as the defense counsel
was deficient in his duties.
(Id. at 1062-63). The court also found as a matter of historical
fact that the facts of this case were "simlar" to those in Deaton

v. Dugger, 635 So. 2d 4 (Fla. 1993), and Blanco v. Singletary, 943

F. 2d 1477 (11th Gr. 1991) (PCR VII at 1068-69); however, the
court erroneously concluded as a matter of |aw that the prejudice
anal ysis in cases of purported "waivers" of mtigation, such as

t hose enpl oyed in Deaton and Bl anco "cannot be controlling” because

they were decided after M. Lews' trial (PCR VII at 1069). The

| oner court acknow edged that under Deaton and Blanco, M. Lew s
was entitled to relief (1d.).

2. M. Lewis' Mtion for Rehearing. Because of the court's
erroneous | egal conclusion, M. Lewis filed a notion for rehearing,
arguing, inter alia, that the court erred in concluding that it
could not apply the rationale of Deaton and Blanco to M. Lew s’
case (ld. at 1083-84). The State conceded that the | ower court
"can use cases that issued after Lewis' trial and/or direct appeal
to support its position[,]" (id. at 1097); and that the | ower court
"coul d use Deaton and Blanco to evaluate its application of

Strickland to Lewis' case" (id. at 1098).
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3. The Lower Court's Order Granting Relief. On rehearing, the

| oner court vacated M. Lewi s' sentence of death, concluding that
"the Deaton opinion correctly states the law that applies to the
instant case[,]" in that "a defendant cannot know ngly,
intelligently, and voluntarily waive his or her right to present
mtigating evidence during the penalty phase when his or her

def ense counsel does not have adequate time to investigate al
mtigating circunstances or witnesses[,]"; the court further
concluded that "[i]n the interests of justice, M. Lew s nust be
resentenced after a full penalty phase hearing"” (lLd. at 1146-47).
It is this order that is subject of the State's appeal.

G THE LONER COURT' S ORDER SHOULD BE AFFI RMED

1. Deficient Performance. The |ower court's factual findings
underlying the finding of deficient performance are fully supported
by the record. The court found as a matter of historical fact that
"[d] ef ense counsel conducted no independent investigation of the

Def endant and, as such, could not properly advise the Defendant™

“After filing his notion for rehearing, M. Lewis filed a
suppl enental rehearing notion in light of Thonpson v. State, 731
So. 2d 1235 (Fla. 1998), with respect to the |lower court's previous
summary denial of the claimthat the trial judge, Stanton Kapl an,
| acked inpartiality and was biased (PCR VII 1119-21). The State
responded by conceding an evidentiary hearing on the issue of Judge
Kapl an's bias (ld. at 1140-41). 1In light of the |lower court's
decision to vacate M. Lewis' death sentence on ineffective
assi stance of counsel grounds, however, the court ruled that the
judge bias claimwas noot, and that "the evidentiary hearing
involving the fornmer trial judge is unnecessary because a new
penal ty phase proceeding before a different judge is required in
this case" (ld. at 1147-48). |In the event that this Court were to
reverse on the ineffective assistance of counsel issue, the Court
nmust remand the case for the evidentiary hearing on the issue of
Judge Kapl an's bias. See Argunent 111.
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(Id. at 1063). It also found that "defense counsel in the case at
hand may have been remiss in his duties to prepare for the penalty
phase of the trial" (id. at 1065); that "counsel failed to

i nvestigate; thereby rendering counsel unable to proffer any

evi dence which he feels may be presented in mtigation" (id. at
1068); and that counsel "testified that he did not begin
investigation for the penalty phase until after the guilty verdict
was reached by the jury and it is clear fromthe evidence, both
testinmonial and docunentary, that the defense counsel spent a

m ni mal anount of tinme preparing for the capital sentencing of this
Def endant” (1d. at 1069). These findings of fact are fully
supported by unrefuted evidence and are subject to deference.

Stephens v. State, 748 So. 2d 1028, 1033 (Fla. 1999).

The State harps on the court's conclusion that there was
insufficient time for counsel to investigate, arguing that it |acks
support in the record and thus is due no deference (IB at 20, 26).
When viewed in context of M. Lewis' claimand of counsel's
per f ormance, however, the lower court's finding is fully supported
by the evidence and the law. The reason that counsel had
insufficient time to investigate was because they waited until
after the guilt phase to begin preparing for the penalty phase, and
even then waited until the very last mnute to do the little work

that they did. See Wllianms v. Taylor, 120 S.C. 1495 (2000).

M. Lewi s's counsel had a duty to conduct a "requisite,
diligent investigation" into M. Lew s' background for potenti al

mtigation evidence. WIlians, 120 S.Ct. at 1524. See also id. at
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1515 ("trial counsel did not fulfill their obligation to conduct a
t horough investigation of the defendant's background"); State v.

R echmann, 25 Fla. L. Wekly S163 (Fla. Feb. 24, 2000) ("an
attorney has a strict duty to conduct a reasonable investigation of
a defendant's background for possible mtigating evidence"). As
the | ower court found, counsel spent "mninmal" tinme preparing for

t he penalty phase (PCR VII 1069). Although well aware in advance
of trial that this was a death case (PCR I X at 204-05), neither
Kirsch nor Lancy did "any work on the case froma penalty
standpoint prior to the conviction"” (lLd. at 237-38); nor did the
gui | t-phase investigator do anything for the penalty phase (ld. at
238). Prior to the guilty verdict, Kirsch made no efforts to
obtain any records or background information regarding M. Lew S’
history (1d. at 242); never talked with either Ms. MIller or M.
Lews' father, Lawence Lewis, Sr., about any obtaining any records
regarding M. Lewi s' background (l1d. at 244). Once the guilt phase
was over, Kirsch did not request an order appointing a nental

heal th expert until 8 days before the penalty phase was to begin
(ILd. at 239); he provided no background information to Klass (ld.
at 244). According to Kirsch, Dr. Kl ass never indicated that he
needed nore tine to do a nore thorough exam nation of M. Lew s
(ILd. at 247). This was contradicted, however, by Kl ass, who
testified that he needed nore tine to do a conplete evaluation and

t hat he communi cated such to Kirsch (PCR XI at 564).°% Moreover

*The State argues that although "there were follow up tests
whi ch coul d have been conpl eted and the doctor stated he did not
have enough tinme to obtain Lews' records or enough information to
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t he evidence bel ow established that at the tine he discussed with
M. Lewis the issue of calling Klass (which was on the day of the
penalty phase), Kirsch had no other mtigation to discuss with M.
Lew s, such as a history of child abuse, foster care issues, school
records, intelligence deficits, or any issue relating to brain
damage (l1d. at 283-84). M. Lewis could not have been in a
position to waive the presentation of mtigation that his counsel

had not known about, rmuch | ess nade an infornmed strategic decision

to present or forego. See Blanco v. Singletary, 943 F.2d 1477,
1501 (11th Gr. 1991) ("Counsel essentially acquiesced in Blanco's
defeati sm w t hout know ng what evi dence Bl anco was foregoi ng.
Counsel could therefore not have advised Blanco fully as to the
consequences of his choice not to put on any mtigation evidence");

Enerson v. Gramey, 91 F.3d 898, 906 (7th Cr. 1996) (trial counsel

"failed to conduct any investigation, however brief, into possible

exi stence of mtigating circunstances.... Wthout such an

make a diagnosis within a reasonabl e degree of nedical certainty on
each factor[,] . . . this does not render Kirsch's performance
deficient” (1B at 26-27 & n.7). The Sixth Arendnent establishes
otherwise. See, e.qg. Wallace v. Stewart, 184 F.3d 1112, 1116 (9th
Cr. 1999) ("Does an attorney have a professional responsibility to
investigate and bring to the attention of nental health experts who
are examning his client, facts that the experts do not request?
The answer, at |east at the sentencing phase of a capital case, is
yes"); Bean v. Calderon, 163 F. 3d 1073, 1079 (9th Gr. 1998)
("When experts request necessary information and are denied it,
when testing requested by expert w tnesses is not perfornmed, and
when experts are placed on the stand with virtually no preparation
or foundation, a capital defendant has not received effective
penal ty phase assistance of counsel"); denn v. Tate, 71 F. 3d
1204, 1210 n.5 (6th Cr. 1995) ("defense counsel shoul d obviously
have worked closely with anyone retai ned as a defense expert to
insure that the expert was fully aware of all facts that m ght be
hel pful to the defendant™).
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i nvestigation, [counsel] could not advise Emerson whether to try to
present evidence of such circunstances.... Emerson's waiver of his
procedural rights at the sentencing hearing cannot be considered a
know ng wai ver to which he should be held").

The | ack of preparation by counsel was al so evidenced by the
fee statenent introduced below, reflecting that after August 5,
1988 (date of guilty verdict), and Septenber 1, 1988 (penalty phase
begins), they spent approximately 17 total hours working on M.
Lews' case (State Ex. 1). O those approximately 17 hours, 1 was
spent copyi ng depositions, another was spent witing a notion for
new trial, 3 were spent at a jury instruction conference, and 30
m nut es spent in another conference with Judge Kaplan. Thus, a
generous reading of the fee statenent establishes that about 12
hours were expended in preparing for M. Lewis' penalty phase, the
majority of which during the week of the actual hearing. This is
obj ectively unreasonabl e and deficient performance, particularly
given that no tinme was spent prior to the guilt phase addressing a
potential penalty phase. WIlianms, 120 S.C. at 1514 ("The record
establishes that counsel did not begin to prepare for that phase of
t he proceeding until a week before trial"); Blanco, 943 F. 2d at
1501-02 ("To save the difficult and time-consum ng task of
assenbling mtigation witnesses until after the guilt phase al nost
insures that witnesses will not be available. No adequate

i nvestigation was conducted in this case"); denn v. Tate, 71 F.3d

1204, 1207 (6th G r. 1995) (despite having nonths to investigate

for a potential penalty phase, "the | awers made virtually no
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attenpt to prepare for the sentencing phase of the trial until
after the jury returned its verdict of guilty.... This inaction was
obj ectively unreasonabl e").

The State's argues that counsel were "thwarted by Lew s at
each turn" (IB at 27 n.7), that "Lew s has not explained how Kirsch
or Dr. Klass could have obtained school and hospital records
wi thout his authorization,” and that "Lewis did not enlighten the
| ower tribunal how Kirsch could have | ocated other fam |y nenbers
if their names and residences were not disclosed” (IB at 27 n.7).
These argunents are flawed on nunmerous levels. First, it fails to
contenplate that "[t]he sole source of mtigating factors cannot
properly be that information which defendant may vol unteer; counsel
nmust make some effort at independent investigation in order to make

a reasoned, infornmed decision as to their utility." Carter v.

**The State concedes that "Kirsch had not conmenced
preparation for the penalty phase until the verdict was entered,"”
but argues that "Kirsch had a co-counsel and private investigator
assisting hin and "had significant contact with Lews' famly" (IB
at 31). The State does not nention that, according to Kirsch,
nei t her co-counsel Lancy nor investigator Patrick conducted any
penal ty phase investigation prior to the conviction (PCR I X at
238). Lancy and Patrick acted at Kirsch's direction, and at no
time did Kirsch direct either of themto investigate for the
penal ty phase (1d.). Thus, that Kirsch "had" co-counsel and an
investigator is sinply irrelevant when neither of themactually did
anyt hing of substance. As for the "significant contact”™ wth M.
Lews' famly espoused by the State, this too is a red herring.
Kirsch was not famliar with M. Lews' father until after the
guilt verdict was over (PCR I X 240); all he knew about the father
was abusive to his son in his early years and that he (the father)
was a nenber of the Mafia (Ld. at 241). As for contact with M.
Lew s’ nother, Kirsch and Lancy's fee statenent reflects that
between the guilt and penalty phase, there were two phone calls
bet ween counsel and Ms. MIler, one on August 20, 1988, and the
ot her on August 30, 1988 (State Ex. 1).
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Bell, 218 F.3d 581, 596 (6th Gr. 2000). Here, the | ower court
made a factual finding that no such effort was nade. See PCR VI I
at 1063 (counsel "conducted no i ndependent investigation"” of M.
Lew s' background); Id. at 1063 (counsel were "remss" in their
duties to prepare for the penalty phase); 1d. at 1065 (counsel
"spent a mnimal anount of tinme in preparing for the capital
sentencing of this Defendant” (ld. at 1069). Counsel clearly had
the "ability" to get M. Lewis' background records if they had ever
di scussed the issue with either M. Lews or his fam |y before the
trial started; however, counsel never discussed the matter with M.
Lewis' nother nor with M. Lewis prior to the beginning of trial
(PCR I X at 279-80). Counsel had no reason to believe that either
M. Lewis' nother or M. Lewis hinself would not have given them
any information or authorization to obtain records had they sinply
asked themtoo (1d.).*® Finally, the State's query as to how
counsel could have |ocated other famly nmenbers "if their nanes and
resi dences were not disclosed" (IB at 27 n.7), presunes that
sonmeone had actually asked for this information and been denied it.
Thi s di d happen because, as the |ower court found, counsel failed
to investigate.

The State's argunent fails to conprehend the fundanental

*Below, M. Lewis introduced interviews with both M. Lew s'
not her and brother; these interviews were conducted by a CCR
i nvestigator, Teresa Walsh (PCR XIl 585). M. Walsh testified that
"both the nother and the brother were very cooperative and hel pful
wi th whatever | asked" (ld. at 586). Ms. MIler provided a great
deal of information about Law ence, and gave Ms. \Wal sh additi onal
pl aces to look for records (l1d.). The notes from M. Walsh's
interviews with Ms. MIller and Mark Lew s were introduced into
evi dence (ld. at 590; Def. Exs.13;14).
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prem se that counsel nust begin the mtigation investigation prior
to the trial. Waiting until after the guilt phase to begin
investigating for the penalty phase and di scussing such difficult
issues with the client is a recipe for disaster:

The ultimate decision that was reached not to cal

W tnesses was not a result of investigation and

eval uation, but was instead primarily a result of

counsel s' eagerness to latch onto Blanco's statenents

that he did not want any w tnesses called. Indeed, this

case points up the additional danger of waiting until

after a guilty verdict to prepare a case in mtigation of

the death penalty: Attorneys risk that both they and

their client will mentally throwin the towl and | ose

the will power to prepare a convincing case in favor of a

life sentence.

Bl anco, 943 F.2d at 1503.

M. Lewi s' case presents a textbook exanple of why the | aw
mandat es that a penalty phase investigation be conducted prior to
trial. Once counsel began to approach M. Lew s about potenti al
mtigation, he was, as Dr. Klass described, "uncooperative,
unr easonabl e, suspicious, and irrational or perhaps m strusting"
(PCR I X at 313). Klass also explained that "it's like he did not
want to help hinmself" (id.), and "had sone confusion about ny role"

(PCR X at 443).° \While the State argues that M. Lewis "created

*Dr. Sultan agreed that M. Lewis' interaction with Dr. Kl ass
was denonstrative of his psychological [imtations: "In order to
act in ones best interest, one's own best interest, an individual
needs to be able to view the elenents of the current situation and
to antici pate what m ght happen if certain behaviors take pl ace.
Now, M. Lewis did not have the capacity at that tinme nor did he
have that capacity when | met himfive years later, [he] is not
psychol ogi cally and neurologically putting together in a way that
woul d | eave nme to conclude that he can act in his own best
interest” (PCR X at 386-69). Dr. Sultan was aware that M. Lew s

had "wai ved" mtigation, but also noted that despite telling Dr.
Kl ass that he did not want to tal k about his background, "[h]e
actually told himquite a lot in his interview, again, | think we
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r oadbl ocks"” and "woul d not conply” with the all eged advice by
Kirsch to cooperate with Klass (1B at 28), Klass clearly testified
that, "wth great patience and tinme" M. Lewis did discuss his
famly and history of substance abuse (PCR I X at 315-16). However,
given the few days he was provided, Klass could not reach any
definitive conclusions nor independently corroborate the
information that M. Lewis provided to him(ld. at 320-21). Thus,
due to the state of mnd M. Lewis was in, on top of the fact that
counsel only got around to contenplating a penalty phase case on
the eve of sentencing, it is no great surprise that the situation
pl ayed out as it did. The result was not M. Lew s "nmanipul ati ng"
the system but that he was provided with counsel who "conducted no
i ndependent investigation of the Defendant and, as such, could not
properly advise the Defendant” (PCR VIl at 1063).

The State finds it "very telling"” that M. Lew s supposedly
told counsel that he wanted a new trial and the only way that would
happen is if he got the electric chair (1B at 35). According to
Kirsch, however, M. Lewis did not want testinony that would
inplicate himin the crime or "indicate that he was guilty" (PCR I X
at 267; 283); the discussion when this occurred took place on
Septenber 1, 1988, the very day of the penalty phase (1d.). By
then of course it was too late for Kirsch to do anythi ng anyway
because he waited until the last mnute to prepare. Equally

inmportantly, "[u]ncounselled jailhouse bravado, w thout nore,

see the anbival ence that |1've been describing to you in M. Lew s"
(lLd. at 378).
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shoul d not deprive a defendant of his right to counsel's better-

infornmed advice.” Martin v. Maggio, 711 F. 2d 1273, 1280 (5th G

1983) (defendant's "instruction that his | awers obtain an
acquittal or the death penalty did not justify his lawer's failure

to investigate the intoxication defense"). See also Blanco, 977

F.2d at 1502 (citation omtted)("[A] that a defendant's desires not
to present mtigating evidence do not term nate counsel's

responsi bilities during the sentencing phase of a death penalty
trial: "The reason |lawers may not “blindly follow such commands
is that although the decision whether to use such evidence is for
the client, the lawer nust first evaluate potential avenues and
advise the client of those offering potential nerit"); Heiney v.
State, 620 So. 2d 171, 173 (Fla. 1993) (rejecting State's
contention that counsel's failure to investigate was reasonabl e;
"Heiney's lawyer in this case did not nmake deci sions regarding
mtigation for tactical reasons. Heiney's |lawer did not even know
that mtigating evidence existed. This is so because counsel did

not attenpt to develop a case in mtigation"); State v. lLara, 581

So. 2d 1288, 1290 (Fla. 1991) (rejecting State's contention that

t he defendant and his famly prevented counsel from devel opi ng and
presenting mtigating evidence, noting that this argunent
conflicted wwth the postconviction court's findings that no

i nvestigation had been conducted and that defense counsel failed to
properly utilize expert w tnesses regarding the defendant's nental
state).

2. Prejudice. The State argues that the lower court "failed to
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explain the reversal of its original finding that the mtigation
evi dence offered at the evidentiary hearing woul d not have altered
the sentencing decision” (IB at 21). This is incorrect. M. Lews
argued in his rehearing notion that the court applied an incorrect
prejudice test in light of the claimalleged--that the "waiver" of
mtigation was not know ng, intelligent, or voluntary (PCR VII
1083). The State conceded that the court could properly use the
anal ysis of Deaton and Blanco (l1d. at 1097-98). In granting
rehearing the court clearly stated:

Upon re-exam nation of this Court's order, the entire

record, and the case law cited by both parties, this

Court agrees with the Defendant that the Deaton opinion

correctly states the law that applies to the instant

case.

(1d. at 1146).

After explicitly telling the court it could properly rely on
Deaton, the State now excoriates it for doing just that (IB at 33-
34). And in the face of this specious about-face the State has the
audacity to argue that it is M. Lews who is engaging in

"mani pul ati on of the judicial system (1B at 35).% The State's

argunments nust be rejected. The court explicitly explained its

*The State al so argues that defense counsel and the State are
bei ng "penalized by the Defendant's manufactured defect"” (IB at
35). The vituperative tenor of this coment really says it al
about the role that the State believes it has in capital cases: wn
at all costs no matter what. According to the State, M. Lew s
nmust sacrifice the opportunity to establish that he is undeserving
of the death penalty even though his trial counsel barely spent a
full workday investigating and preparing a case in mtigation, as
to hold otherwi se would be "penalizing”" the State. The State wants
to reap the windfall fromcounsel's deficient performance, yet it
was the State that provided M. Lewis with the | awers who spent
barely a full workday on his penalty phase case.
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previous error of failing to apply the Deaton analysis to M.
Lewis' claim and agreed that he was entitled to a resentencing
because his "waiver" was not know ng, intelligent, or voluntary due
to trial counsel's failure to investigate.

The fundanmental flaw in the State's reasoning is the failure
to understand that when dealing with a purported "waiver," the
i ssue is whether the waiver neets constitutional standards; if not,
and there is mtigation that defense counsel failed to investigate,
the prejudice is the ensuing involuntary waiver. The test for

assessing Strickland prejudi ce under these circunmstances is not

whet her the unpresented nmitigation "would have altered the
sentencing decision"; this is the identical argunent raised by the
State in Deaton and explicitly rejected by this Court. |In Deaton
the State argued that the |lower court had "applied the wong

standard" and that "under Strickland, the trial judge should have

consi dered whet her there was a reasonable probability that, absent
the errors, the bal ance of the aggravating and mtigating
circunstances did not warrant death." Deaton, 635 So. 2d at 8.
This Court rejected the State's argunment, correctly hol ding that
when a defendant waives mtigation, "the record nust support a
finding that such a waiver was knowi ngly, voluntarily, and
intelligently made." 1d. Because "clear evidence was presented

t hat defense counsel did not properly investigate and prepare for
t he penalty phase proceeding[,], counsel's shortcom ngs were
sufficiently serious to have deprived Deaton of a reliable penalty

phase proceeding."” 1d. at 8-9. Moreover, because "evidence
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presented in the rule 3.850 evidentiary hearing established that a
nunber of mtigating circunstances existed,"” counsel's failure to
adequately investigate "was prejudicial.” |d. at 8-9.

Prejudice is al so established under Bl anco, as the | ower court
found.®® In Blanco, as in M. Lewis' case, counsel did nothing to
investigate for the penalty phase until after the guilt phase.®’

Bl anco told the trial court "he did not want any evi dence offered
on his behalf."” Blanco, 943 F.2d at 1501. The Eleventh Crcuit
found not only deficient performance but also prejudice, as
"[c]ounsel [] could not have advised Blanco fully as to the
consequences of his choice not to put on any mtigation evidence."
Id. During his postconviction evidentiary hearing, Blanco
presented "anple mtigating evidence that could have been presented
before the sentencing jury and judge.” [1d. As a result,
"counsels' failure to protect their client's rights at the
sentenci ng phase resulted in “a reasonabl e probability that, but
for counsel's unprofessional errors, the result of the proceeding
woul d have been different." 1d. at 1504. See also id. at 1505

("G ven that some nenbers of Blanco's jury were inclined to nercy

®The State never nentions Blanco in its brief to the Court.

*1n Blanco, the trial court -- Judge Kaplan -- had indicated
that the penalty phase was to begin imrediately after the guilt
phase ended. Judge Kaplan gave trial counsel an additional four
days, however, because they had not investigated. During those
four days, Blanco's attorneys did mnimal investigation. M.

Lew s' case presents an even nore egregious situation, where
counsel had nearly one nonth to investigate and prepare. Yet they
spent, as noted above, maybe 12 hours preparing for the penalty
phase, probably even less tinme than the attorneys found ineffective
in Blanco.
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even W t hout having been presented with any mtigating evidence and
that a great deal of mitigating evidence was avail able to Bl anco's
attorneys had they nore thoroughly investigated, we find that there
was a reasonable probability that Blanco's jury m ght have
recommended a |ife sentence absent the errors").

M. Lewi s presented below a wealth of unrebutted mtigation
that was avail abl e and coul d have been presented had counsel
investigated. See Sections C through E, supra. The conpelling
mtigation presented bel ow "m ght well have influenced the jury's

appraisal of [M. Lewis'] noral culpability.” WIlianms v. Tayl or,

120 S. Ct. 1495, 1515 (2000). "[Clounsel's error[s] had a pervasive
effect, altering the entire evidentiary picture at [the penalty
phase]." Coss v. Lackwanna County District Attorney, 204 F.3d 453,
463 (3d Cir. 2000).

Because of the lack of investigation, the sentencers had
virtually nothing to wei gh agai nst the aggravation; even so, sone
menbers of the jury voted for life. As the Suprenme Court observed,
"[mitigating evidence ... may alter the jury' s selection of
penalty, even if it does not underm ne or rebut the prosecution's
death eligibility case." WIlianms, 120 S.C. at 1516. That there
were aggravators presented by the State does not establish | ack of
prejudice in M. Lewi s' case. 3 aggravators were found: prior
violent felony convictions, felony nurder, and hei nous, atrocious,
or cruel (R 3562-66). The trial court found no mtigation and
therefore "there are no mtigating circunstances to outwei gh the

aggravating circunstances"” (R 3568). Under these circunstances,
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M. Lewi s has established prejudice. See Rose v. State, 675 So. 2d

567, 572 (Fla. 1996); Hildwin v. Dugger, 654 So. 2d 107 (Fla.

1995); Phillips v. State, 608 So. 2d 778, 783 (Fla. 1992); Mtchel

v. State, 595 So. 2d 938, 942 (Fla. 1992); State v. Lara, 581 So.

2d 1288, 1289 (Fla. 1991).

Prejudice is further established in Iight of other matters not
di scussed by the lower court. For exanple, the jury did not know
that after the trial, the trial judge vacated M. Lewi s' conviction
on Count 111 of the indictnment which charged aggravated assaul t
with a deadly weapon on Mayberry (R 3578). The jury did not hear
significant information, sonme of which was inproperly w thheld by
the State, relating to Mayberry's credibility, anmong other matters.
See Argunent |I. All of factors constitute valid mtigation and

underm ne confidence in the outcone. Young v. State, 739 So. 2d

553 (Fla. 1999); Garcia v. State, 622 So. 2d 1325 (Fla. 1993).

M. Lew s also alleged that Kirsch should have presented the
fact that Mayberry failed a polygraph.®® In arguing to the jury
the applicability of the "heinous, atrocious, or cruel" aggravator,
Ray argued that Mayberry was "telling the truth" about M. Lew s
being the killer (R 3180-81). What the jury did not know during
t he guilt-innocence phase, but should have been nade aware of
during the penalty phase, was that Mayberry failed a pol ygraph

adm nistered a few days after the hom cide. According to the

*®Thi s argunent was not addressed by the lower court. At the
evidentiary hearing, Kirsch testified that he did not know whet her
the law permtted polygraph results to be admtted at a penalty
phase, and “didn’t present it as far as |I know (PCR I X 236).
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pol ygraph report, "M . Myberry's pol ygranms do contain specific
reactions to the pertinent questions indicative of deception.”
This information mtigated M. Lewis's sentence and di sproved Ray's

m spl aced reliance on the truthful ness of Mayberry. See Douglas v.

State, 575 So. 2d 165, 167 (Fla. 1991); Lockett v. Chio, 438 U S

586, 604 (1978); Rupe v. Wod, 93 F. 3d 1434, 1441 (9th Gr. 1996).

In addition, Kirsch did not present the testinony of Dr.
Blinder, a witness proffered at the guilt phase (See R 1959 et.
seq.). Blinder possessed relevant mtigation, nanely, to further
call into question the credibility of Mayberry and to rebut the
hi ghly prejudicial poem Mayberry was allowed to read. VWhile the
trial court refused to permt Dr. Blinder to testify at the guilt
phase (R 2012), there was no inpedinent to calling himat the
penalty phase. Kirsch proffered to the trial court during the
guilt phase what Dr. Blinder could testify to (R 1980-92). W thout
a tactical or strategic reason, Kirsch failed to present Dr.

Bl i nder at the penalty phase.

Kirsch also failed to prepare Dr. Fred. W Frick, who had been
appointed to assist the defense (R 3445). As evidenced in his
deposition taken just days before trial, Frick had no idea what he
had been hired to do. |In response to questions by the prosecutor,
Frick said he was "not sure" what he might be called to testify
about (Frick deposition at 8), "I don't know why |I'm bei ng asked as
an expert wtness yet" (id. at 9) and "I don't know enough about
any of the people involved here to formany opinion right now (ld.

at 10). Frick did not know whether he was going to be asked to form
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opi ni ons about the effect of drugs and al cohol on the w tnesses
ability to observe and renenber accurately or otherw se be credible
W t nesses. Based on the evidence avail abl e of several w tnesses
habits of abusing drugs and al cohol and Frick's background and
experi ence, had he been provided with background information and
i nvestigation, he could have provided specific testinony regarding
the effects of al cohol and drugs on a person's ability to perceive,
observe, and identify, and about various other factors which would
affect the reliability and credibility of such a person's
observations and testinony. That the jury was al so deprived of
valid mtigation fromDr. Frick further establishes that M. Lew s
was prejudiced. The |Iower court should be affirned.
ARGUMENT Il -- JUDI Cl AL Bl AS

Shoul d the Court reverse the |lower court on the resentencing
i ssue, see Argunent |1, the Court nust remand for an evidentiary
hearing on M. Lewis’ claimthat he was tried and sentenced by a

bi ased judge. See Porter v. State, 723 So. 2d 191 (Fla. 1998).

After the deposition taken of Judge Kaplan followng this

Court’s decision in State v. Lew s, 656 So. 2d 1248 (1994), M.

Lewi s all eged that Judge Kaplan | acked the constitutional

requi renent of inpartiality and thus a new trial and/or sentencing
was warranted (PCR V 116-140). The lower court summarily denied
the claimas "legally insufficient” (PCRV 653). The court |ater
hel d an evidentiary hearing on other clainms, and granted sentencing
relief (PCR VIl at 1146). On Decenber 24, 1998, while M. Lew s’

case was pendi ng below on a notion for rehearing fromthe original
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order denying relief, this Court issued its decision in Thonpson v.

State, 731 So.2d 1235 (Fla. 1998). Judge Kapl an presided over M.
Thonpson’s case as well as M. Lewis’ case. The Court in Thonpson
granted relief in part because of “questions regarding the bias of
the original trial judge at the tinme he [sentenced M. Thonpson to
death] and his ultimate recusal.” In a notion for rehearing in
Thonpson, the State (the same Assistant Attorney General as was
involved in M. Lewis’ case below), argued that “it is inperative
that the claimof bias be litigated at an evidentiary hearing” (PCR
VIl at 1120).

Based on the Thonpson decision and the State’s position that
the i ssue of Judge Kaplan’s bias should have been litigated at an
evidentiary hearing, M. Lewis filed a supplenent to his pending
notion for rehearing, noting the incongruity of the State's
position in Thonpson with the position it took in M. Lewi s’ case
(PCR VIl at 1120), and asking for reconsideration of the summary
denial (ld. at 1121). In response, the State conceded that M.
Lewi s should be afforded an evidentiary hearing on the claimof
bias (1d. at 1140).

An evidentiary hearing was schedul ed by the trial court; prior
to the hearing, however, the |ower court granted M. Lewi s’ notion
for rehearing and granted himsentencing relief on the ineffective
assi stance of counsel claim (ld. at 1146). 1In so doing, the |ower
court found the issue of Judge Kaplan's bias nobot and cancelled the
evidentiary hearing (ld. at 1148). Should the order granting the

resentencing be reversed, a remand is necessary to litigate the
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i ssue of Judge Kaplan's bias, as the State conceded bel ow (PCR VI I
at 1140). M. Lewi s’ 3.850 notion alleged extensive facts that
Judge Kapl an | acked inpartiality (PCR V 116-40). Due to page
l[imtations, the extensive allegations will not be repeated;
because the State conceded a hearing, a remand would be required if
the lower court's order granting a resentencing is reversed.

Porter v. State, 723 So. 2d 191 (Fla. 1998).

ARGUMENT |V -- EX PARTE COMMUNI CATI ONS

The |l ower court granted an evidentiary hearing on M. Lew s’
claimthat the trial judge and prosecutor engaged in an ex parte
comuni cation regarding the sentencing order (PCR V 655). This
al | egati on was based on the discovery by collateral counsel that an
unsi gned draft of the sentencing order was in the State Attorney's
files and was in the sane typographical font as nmany of the State's
notions (PCR V 757). The |l ower court denied relief (PCR VII 1070).
Shoul d the Court reverse the order granting a resentencing, this
claimal so warrants a resentenci ng.

Kirsch testified below that he was not aware if Judge Kapl an
asked the State to prepare the sentencing order (PCR IX 249); if he
knew that the judge signed a draft order, he would have objected
(ILd. at 250). Al that Kirsch knew was what the trial record
actually reflects, that is, that the judge asked the State to
provide himwith "certain information regardi ng geography, time, or
| ocation, and that was the extent of it" (lLd. at 249). See R
3248-49.

Judge Kaplan testified that he had no i ndependent recollection
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as to who typed the sentencing order, but he hinself "prepared it"
(PCR X 422). He acknow edged, however, that "I couldn't swear a
hundred percent that it happened this way" (ld. at 424), and
conceded it was possible that the State Attorney's office "did type
it up" (ld. at 423). He later explained that "this is a surprise
to me that you cane up with that. It was prepared in his office,
but anything is possible" (ILd. at 428-29).

Judge Kapl an acknow edged that Ral ph Ray "supplied nme with
sonme of the geographical descriptions that were in evidence which
needed. In other words, the [site] of the killing and where the
victinms were stopped by M. Lewis. | couldn't recall where they
were but | know I nust have asked M. Ray to provide me with that
information and how it was provided, | don't know' (ld.). The
conversation with Ray occurred "off the record" and Richard Kirsch
was not present (ld. at 423-24).

On cross, Judge Kaplan had no recollection of who typed up the
sent enci ng order and had no i ndependent recoll ection whether he
asked the State to prepare the order (ld. at 431). Although he
said he would "never do that,"” he acknow edged that "I need themto
figure out what findings were necessary in this case or any case"
(1d. at 432). Nevertheless, he testified that he conducted an
i ndependent wei ghing of the aggravators and mtigators (1d).

Judge Kapl an "sonetines" had parties draft orders for him and
could not recall that happening in M. Lewis' case "until | was, it
was pointed out to me that your recitation in your pleadings, that

there was the same font fromtheir office" (ld. at 424). He did
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not know why there would be an unsigned version of the sentencing
order in the State Attorney's files (l1d. at 425).

Ray did not recall having a conversation wth Judge Kapl an
about the sentencing order (PCR Xl I 620), although the trial
transcript reflected "that possibly I had a discussion with Judge
Kapl an" (l1d. at 621). Ray was shown Defense Exhibit 20, which was
t he unsi gned sentencing order located in the State's files, and Ray
testified that the docunent did not have a signature or a date on
it (1d. at 622). Ray did not know whet her Judge Kaplan had him
draft orders in M. Lews' case (ld. at 623). On cross, Ray
testified that it would be "highly unethical” to discuss with a
j udge anyt hi ng about sentencing (ld. at 631). He had no
expl anation for how the unsigned sentencing order was in his file
(Ld. at 632).

The law is and was clear that ex parte contact between a court
and a party is unlawmful. The lawis and was also clear that it was
inproper for a trial court in a capital case to delegate to the
State the responsibility for drafting any portion of a sentencing

order. State v. R echmann, 25 Fla. L. Wekly S163 (Fla. 2000);

Ni bert v. State, 508 So. 2d 1 (Fla. 1987); Patterson v. State, 513

So. 2d 1257 (Fla. 1987). It is clear that there was an off-the-
record conmuni cati on between the judge and prosecutor. Accepting
Judge Kapl an's acknow edgenent of an ex parte comruni cation as
credi ble, the record establishes that trial counsel was put on
notice of the ex parte contact but did nothing. To the extent that

the State has argued that Kirsch was on notice, M. Lew s received
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ineffective assistance. A notion to disqualify should have been
filed, would have had to be granted, and a new jury sentencing

conducted presided over by a different judge. Corbett v. State,

602 So. 2d 1240 (Fla. 1992). Should the resentencing be reversed,
M. Lewis is entitled to relief on this claim
ARGUMENT V -- PUBLI C RECORDS SHOULD BE DI SCLOSED

M. Lew s requested that numerous docunents that the |ower
court was not disclosing be sealed for appellate review (PCR VI |
at 36).°° These docunents should have been disclosed. The tria
court ordered the wi thhol ding of docunments tendered by the Broward
State Attorney's O fice because the docunents were either not
public record or were exenpt under Chapter 119 (PCR | at 86-87).
For exanple, the Iower court did not disclose a "stack of
prosecutor's notes" (ld. at 87). M. Lewis submts that these
not es shoul d be disclosed, as "notes" are not automatically subject
to being withheld sinply because they are called "notes."™ Shevin

V. Byron, Harless, Schaffer, Reid & Associates, Inc., 379 So. 2d

633 (Fla. 1980). |If the "notes" could constitute Brady material,
t hey nust be disclosed. Malton v. Dugger, 634 So. 2d 1059 (Fl a.

1993). M. Lewi s requests that the Court rel ease the docunents and
permt M. Lews to anend his Rule 3.850 notion.

ARGUMENT VI -- FAILURE TO OBJECT TO CONSTI TUTI ONAL ERROR
A HAC AGGRAVATOR. The jury was given the bare-bones instruction

**The index to the record on appeal does not indicate that any
of the sealed records were transmtted. M. Lewis will file a
nmotion to direct the transmttal of these docunents to the Court.
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on the HAC aggravator (R 3192); this instruction violates the
Ei ght h Arendnent. Espinosa v. Florida, 505 U S. 1079 (1992);

Godfrey v. Georgia, 446 U. S. 420 (1980); Janes v. State, 615 So. 2d

668 (1993); State v. Breedlove, 655 So. 2d 74 (1995). To the

extent trial counsel failed to object, M. Lewi s was denied
effective assistance of counsel. The failure to apply the Espinosa

ruling to M. Lewis violates due process. Fiore v. Wite, 2001 W

15674 (2001).

B. PRI OR VI OLENT FELONY AGGRAVATOR. The jury was given an
unconstitutionally overbroad instruction regarding the "previous
conviction of a violent felony" aggravating circunstance (R 3191-
92). Because this instruction fails to define the elenents of the
aggravating factor which the jury nust find beyond a reasonable
doubt, it violates the Ei ghth and Fourteenth Amendnents. Espinosa;
Godfrey. To the extent trial counsel failed to object, M. Lew s
was deni ed effective assistance of counsel.

C. " AUTOVATI C  AGGRAVATOR. M. Lewis was convicted of 1 count of
first degree nurder, wth kidnappi ng being the underlying felony.
The jury was instructed on the "felony nmurder” aggravator (R 3192),
and the trial court found the aggravator (R 3563). The jury's

del i beration was tainted by the instruction on this aggravator,

whi ch constitutes an "automatic aggravator.” The use of the
underlying felony as an aggravating factor rendered the aggravator

"illusory"” in violation of the Ei ghth Anmendnent. Stringer v.

Bl ack, 503 U. S. 222 (1992). The prosecutor, in his closing

argunment, even told the jury that this the aggravating circunstance
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nmust be automatically applied (R 3176). To the extent trial
counsel failed know the |aw and object, M. Lewi s was deni ed
effective assistance of counsel.

D. CALDWELL ERROR. The jury was instructed by the court and the
prosecutor that its role was nerely "advisory" (R 586-87, 665-66,
3191, 3194), in violation of the Ei ghth and Fourteenth Anendnents.
Caldwel |l v. M ssissippi, 472 U S. 320 (1985). To the extent trial

counsel failed know the |Iaw and object, M. Lewis was deni ed

ef fective assistance of counsel.

E. EDDI NGS ERROR.  Uncontradi cted evi dence was presented that

M. Lewi s was under the influence of enptional distress brought on
by a turbulent relationship with his girlfriend (R 2251, 53);
substanti al al cohol inpairnment (R 1411, 1421, 1426, 1445, 1586,
1589, 1691-93); and that he was in his early 20s and gainfully
enpl oyed. The court refused counsel's request to instruct the jury
on the age mitigator because he "shouldn't be given any benefit
because he's 27 years old. Maybe if he was 16 or 13 or 80, you
know, that m ght be different” (R 3116-17). M. Lewi s was 25, not
27, at the time of the crinme. Refusal to instruct the jury on age

or to consider this as mtigation was error. Peek v. State, 395

So. 2d 492, 498 (Fla. 1981); H tchcock v. Dugger, 481 U S. 393

(1987). The trial court's failure to consider and find the

mtigation presented by M. Lew s violated Eddings v. lahoma, 455

U S 104 (1982). To the extent trial counsel failed know the | aw
and object, M. Lewis was denied effective assistance of counsel.

CONCLUSI ON
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A newtrial is warranted, and the order granting a
resentencing should be affirmed. |[If lower court's order is
reversed and M. Lews' death sentence is reinstated, this Court
nmust remand for an evidentiary hearing on Argunent 111, as well as
the other allegations set forth in this Brief.

| HEREBY CERTI FY that a true copy of the foregoing Brief has
been furnished by United States Mail, first class postage prepaid,

to all counsel of record on March 2, 2001

TODD G SCHER

Fl ori da Bar No. 0899641
Litigation Director

101 N.E. 3d Avenue

Suite 400

Ft. Lauderdal e, FL 33301
(954) 713-1284

Attorney for M. Lew s

Copi es furnished to:
Lesl i e Canpbell
1655 Pal m Beach Lakes Boul evard

Sui te 300
West Pal m Beach, FL 33401-2299

101



