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ARGUVENT | N REPLY

ARGUMENT | - - NO ADVERSARI AL TESTI NG AT THE GUI LT PHASE
A CLAI M UPON WHI CH EVI DENTI ARY HEARI NG WAS GRANTED.

In his 3.850 notion, M. Lewi s asserted that no adversari al
testing occurred at the guilt phase for a variety of reasons, one
being that either the State failed to disclose or trial counse
Kirsch failed to investigate the existence of pending charges
agai nst Janes Mayberry and that the Broward authorities were
engaged i n behind-the-scenes negotiations with Mayberry which
were undi sclosed to trial counsel. This was the only aspect of
the guilt phase claimfor which an evidentiary hearing was
granted.’

The State asserts that "[n]ot only was there no Brady?®
violation, but there was neither deficient performance nor

prej udi ce established as required by Strickland'® (AB at 34). In

the order denying this claim the |ower court wote that "while
it could be said that defense counsel was negligent in not
obt ai ni ng the necessary docunentation pertaining to the pending
Dade and Broward cases, the Defendant has failed to show
prejudice flowing fromthis negligence" (PCR YV 1062). M. Lew s

view of the lower court's statenment is that deficient performance

'The disposition of the clains which were summarily denied
is discussed infra at Section B

Brady v. Maryland, 373 U.S. 83 (1963).

%Strickland v. Washington, 466 U.S. 668 (1984).
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was found, yet the State argues to the contrary, asserting that
the lower court's finding "is nerely acknow edgi ng that there may
be a question" as to deficient performance (AB at 36-37). The
State's view, however, is clearly refuted by the order itself and
t he | anguage used by the | ower court.

The State asserts that Kirsch was aware that Mayberry had
charges pending in Dade County which were dropped after
Mayberry's identification of M. Lews, and thus he could not be
ineffective nor could the State have w thheld the evidence (AB at
37-39). First of all, this position is contrary to the | ower
court's finding that Kirsch was "negligent” in failing to obtain
t he "necessary docunentation” about Mayberry's Dade and Broward
charges. Moreover, M. Lews' allegation is not that Kirsch did
not know t hat Mayberry had Dade charges which were pendi ng and
dropped. M. Lews' allegation, established through the evidence
adduced below, is that Mayberry's rel ease from Dade custody was
linked to his cooperation with the State in M. Lew s' case, and
t hat the di scussions between the Broward authorities and the Dade
aut horities should have been disclosed pursuant to Brady. At the
evidentiary hearing, M. Lewis presented proof that (1) the
Broward authorities were in contact wwth the Dade authorities
regardi ng Mayberry's status (PCR Xl 605-06); the prosecutor,
Ral ph Ray, had conversations with the Dade authorities regarding
Mayberry's situation (lLd. at 605); and Kirsch did not know t hat
Ray had been in touch with Dade authorities regardi ng Mayberry's

situation and "woul d have expected"” to be told of such



communi cations (PCR I X 230-31). It is the suppression of the
behi nd-t he- scenes negoti ati ons which provided context for the
"droppi ng" of Mayberry's initial charges within days of his
identification of M. Lewis as the perpetrator that violated
Brady and which the jury was entitled to know when eval uati ng
Mayberry's credibility. See Wiite v. Helling, 194 F.3d 937, 945

(8th Cir. 1999) ("This sequence of events, withheld fromthe
defense at trial, would have provided powerful ammunition for
attacking the credibility of M. Stouffer's in-court
identification of petitioner as the man who took his wallet").
As to Mayberry's nunerous other crimnal charges, the State
asserts that Ray sent Kirsch a letter "advising himthat there
wer e out standi ng Dade and Broward County charges fil ed agai nst
Mayberry," and therefore M. Lewis failed to prove that Kirsch
"did not know the specifics of the disposition of Mayberry's
pendi ng charges (AB at 39-41). The State also assails M. Lew s
posi tion based on the fact that Kirsch did not recall receiving
the letters (AB at 42). The State conpletely ignores that these
letters did not disclose the full nature of Mayberry's crim nal
hi story; thus, whether Ray sent them whether Kirsch received
t hem and/or whether Kirsch renmenbered receiving them are not
rel evant considerations when the bottomline is that the letters
contained materially inaccurate statenents and/or materi al

om ssions.* As detailed in M. Lewis' opening brief, the letters

“That Ray's letters failed to include the full extent of
Mayberry's crimnal history certainly explains Kirsch's failure
to question Mayberry about it at the tine of trial. Counsel can

3



that Ray sent to Kirsch, along with the actual crimnal history
printouts which were provided to Kirsch, failed to discl ose nost
of Mayberry's crimnal history; in fact, the crimnal history
printouts revealed no crimnal history for Mayberry subsequent to
1982 (Anended Brief of Appellee/ Cross-Appellant at 30-31).° The
State does not appear to dispute, nor could it, that the State is
duty bound to disclose crimnal histories of its wtnesses.

State v. @unsby, 670 So. 2d 920, 923 (Fla. 1996). And to the

hardly be required to question a w tness about information that
was inmproperly withheld by the State. Wile the State now argues
that Kirsch "obviously nake a strategic decision not to inpeach
Mayberry any further with nore of the sane” (AB at 43), this bald
assertion has no evidentiary support whatsoever. |In fact, the
very opposite is true; Kirsch testified that had he known of the
undi scl osed i nformati on, he would have used it to further inpeach
Mayberry (PCR | X 231).

°As the State acknow edges, Ray's first letter to Kirsch,
dated March 10, 1988, reveal ed that Mayberry had been arrested on
August 18, 1987, in Dade County and charged with burglary of a
conveyance (AB at 41 n.9). Ray's letter did not disclose,
however, that Mayberry was al so charged at that tinme with second
degree grand theft, possession of burglary tools, resisting
arrest w thout violence, and obstruction of justice; nor did the
letter nention that Mayberry's bond on those cases was | ater
estreated and a capias issued for failure to appear. As the
State al so acknowl edges, Ray's March 10 letter al so reveal ed that
Mayberry was arrested in Broward County on Septenber 7, 1987, and
charged with grand theft auto and possession of cannabis (AB at
41 n.9). Ray's letter did not disclose, however, that Myberry
was al so charged with no vehicle registration, expired tag,
fleeing a police officer, driving while |license suspended, as
wel | as the outstanding capias warrants. Ray's letter further
failed to reveal that Mayberry was also arrested on July 13,
1987, for possession of burglary tools, petit theft, grand theft,
and fleeing. The possession of burglary tools and petit theft
charges were | ater dropped. Thus, with this in mnd, Ray's
letters to Kirsch are essentially neaningl ess, except to the
extent that Kirsch could reasonably rely on Ray's representations
in his letter that the extent of Mayberry's charges were those
that were contained in the letter.

4



extent that the State argues that M. Lewis "failed to prove"
that Kirsch "could not have obtained" the specifics of Mayberry's
charges with due diligence by "questioning Mayberry nore
careful ly" (AB at 41-42), M. Lewis submts that he did in fact
prove deficient performance, as the |lower court found (PCR V
1062) ("it could be said that defense counsel was negligent in
not obtaining the necessary docunentation pertaining to the
pendi ng Dade and Broward cases").®

Turning to prejudice and materiality, the State, in the face
of unequi vocal precedent, stubbornly forges ahead and argues that
"ot her evidence of Lewis' guilt"” conclusively denonstrates a | ack

of prejudice and/or materiality (AB at 43)." Tinme and tinme

®Apparently, the State agrees that Kirsch was deficient, as
it assails himfor failing to call Mayberry's prosecutor or
def ense counsel in both the Dade and Broward cases, failing to
review the circuit court files for the specifics on the cases,
and failing to directly ask Mayberry about his cases (AB at 43).
M. Lewi s agrees that Kirsch could have done all of these
activities and his failure to do so constitutes deficient
performance. However, the blane also rests with the State; while
def ense counsel has a constitutional duty to investigate, the
State also has a constitutional duty to disclose this
information. QGunsby, 670 So. 2d at 923 ("no question exists that
Brady violations occurred when the State failed to disclose the
crimnal records of two key wi tnesses").

‘The withheld information goes far beyond the fact that
"Kirsch did not elicit testinmony that Mayberry's Broward sentence
ran concurrently with the Dade charges (AB at 45). The State's
cranped assessnent of the evidence is incorrect. As detailed in
his opening brief and in this brief, Myberry had a substanti al
nunber of felony convictions which were never disclosed, many of
which "went away" after his involvenent in assisting the State in
its prosecution against M. Lewis. 1In at |east one of the cases,
it does not appear that Mayberry was ever required to pay the
nearly $2,000 restitution to the victim Mreover, Mayberry was
never charged with any of the crimnal activity he was engagi ng
in on the night of the crime. Finally, that the Broward

5



again, the Suprene Court has made it clear that sufficiency of
the evidence is not the test for assessing Brady's materiality

prong or Strickland' s prejudice prong. See Kyles v. Witley, 514

U S. 419 (1995); Strickler v. Greene, 527 U S. 263 (1999). Tine

and time again, this Court has enunciated the same principle.

See Young v. State, 739 So. 2d 553 (Fla. 1999); Rogers v. State,

782 So. 2d 373 (Fla. 2001); State v. Huggins, 788 So. 2d 238

(Fla. 2001); Hoffrman v. State, 26 Fla. L. Weekly S438 (Fla. July

5, 2001). As for whether "other evidence of guilt" can

automatically defeat a claimof Strickland prejudice, this Court

recently reaffirned:

After all, if sufficiency of the evidence
were the standard, no defendant coul d ever
successfully assert a collateral claim of

i neffective assistance of counsel because,
presumably, by the time the defendant is able
to raise such a claim his or her conviction
woul d al ready have been affirmed--sonethi ng
whi ch woul d only happen if the evidence was
sufficient to support the conviction. The
test is whether "there is a reasonable
probability that, but for counsel's

unprof essional errors, the result of the

authorities were actively in contact with Dade and Broward
authorities over a long period of tinme is also evidence that the
jury could have used to eval uate Mayberry's credibility. The
nature and extent of the potential inpeachnent thus goes far
beyond the imted area than the State apparently w shes, and is
qualitatively different fromthe matters on which Mayberry was

i npeached, and thus not "cunul ative" of matters already known to
the jury. Brown v. Wainwight, 785 F. 2d 1457, 1466 (11th G
1986); United States v. Sanfilippo, 564 F.2d 176, 178 (5th Cr
1977). "[T] he fact that the jury was apprised of other grounds
for believing that the witness ... may have had an interest in
testifying against petitioner [does not turn] what was ot herw se
a tainted trial into a fair one.” Napue v. Illlinois, 360 U S.
264, 270 (1959).




proceedi ng woul d have been different. A
reasonabl e probability is a probability
sufficient to underm ne confidence in the
outcone." Strickland, 466 U S. at 694.

Thonpson v. State, So. 2d __ , _ n.9 (Fla. Sept. 20, 2001).

In any event, the "other evidence of guilt" relied upon by
the State by wi tnesses Tracy Marcum and Charl es Heddon is hardly
that (AB at 45-46). Picking out individual snippets of
testinmony, as the State does, is not a proper analysis; the ful
testimony of these witnesses, which includes cross-exani nation,
must be assessed as well. Wth respect to Marcum the State
fails to nmention that, at trial, she acknow edged |ying not only
to the police but also to the grand jury (R 1635-44). Heddon
al so (1) acknow edged lying to the State Attorney's Ofice in his
sworn statement (R 1714-17), (2) gave significantly different
testinmony at trial than he gave at his deposition (R 1714-36),
(3) acknow edged his prior testinony to the police, the State,
and in deposition that, until trial, he nmaintained that he could
not identify the truck because he was so drunk, (4) and
acknow edged that he had |unch wth Marcum just before testifying
at the trial during which time he read a detail ed newspaper
article about M. Lewis. Thus, the credibility of Marcum and
Heddon was hardly stellar and uni npeached.

The State does not address the inpact of the nondisclosure
of Mayberry's full crimnal history and the State's behind-the-
scene activities on M. Lew s' penalty phase. Apparently the
State wishes to ignore the prosecutor's explicit argunment to the
jury at the penalty phase that "Mayberry was telling the truth”

7



and that "you have to consider his testinony when you consi der
the fact that M. Lewi s had a preneditated design to kill these
two fellows" (R 3181). The trial court's sentencing order
relied heavily on Mayberry's recitation of the events in order to
find the existence of aggravating circunstances, nanely, during
the course of a ki dnappi ng and hei nous, atrocious, or cruel (R
3563-65). obviously, the Brady material affects both the

8 as well as underni nes

veracity of the prosecutor's argunents,
confidence in the weight of the evidence used to find aggravating

circunstances. See, e.qg. Young v. State, 739 So. 2d 553, 560-61

(Fla. 1999) (suppressed evidence material to aggravating

ci rcunst ances that were considered by jury); Lightbourne v.

State, 742 So. 2d 238 (Fla. 1999) (remanding for evidentiary
hearing to evaluate cunul ative effect of Brady evidence and newy
di scovered evi dence because of "serious doubt about at |east two
of the[] aggravators”). Thus, at a mninmum the Brady materi al
under m nes confidence in the outcone of M. Lewi s' sentencing

pr oceedi ngs. °

8See Kyles, 514 U.S. at 444 ("[t]he likely damage [to the
State's case due to suppressed information] is best understood by
taking the word of the prosecutor"); Arango v. State, 497 So. 2d
1161, 1162 (Fla. 1986) (suppressed evidence, "coupled with []
prosecutorial argunent to the jury,"” required newtrial); WIson
v. State, 363 M. 333, 349, 768 A 2d 675, 683 (MI. Ct. App. 2001)
(materiality established where "disclosure of the plea agreenents
by the witnesses on the stand was not entirely accurate, and that
i naccuracy was conpounded by the State's characterization of the
agreenments and the witness' notives to testify in closing
argunents").

°I'n light of the lower court's order vacating M. Lew s'
sentence of death on other grounds, the Brady claimas it relates

8



B. CLAI M5 WH CH WERE SUMVARI LY DENI ED.

Despi te acknow edging that the lower court, in summarily
denying several of M. Lewis' guilt phase allegations, failed to
attach portions of the record which conclusively refuted the
all egations, the State argues that such is "appropriate"” because
the court had the parties' pleadings, the trial record, and the
benefit of the parties' argument at the Huff' hearing. That the
trial court had the pleadings of the parties and the benefit of
argunent does not vitiate the fundanmental requirenment that a
court nust attach portions of the record or "clearly spell[] out™

inits order the basis for the summary denial. Patton v. State,

784 So. 2d 380, 388 (Fla. 2000). 1In all cases, not just death
cases, a court is going to have the "benefit" of the pleadings
and the trial record. In M. Lewis' case, the trial court's
order summarily denying nunerous clains failed to attach any
records which conclusively refuted the allegations or to "clearly
spell[] out"” the reasons for the summary denial. As to the
all egations relating to the guilt phase, which were alleged in
Claimll of M. Lewis' amended postconviction notion, the |ower
court's order provided:

Caimll -- Ineffective assistance of counsel

at the guilt phase of trial, and State's
failure to disclose excul patory evidence. An

to the sentencing is arguably noot; however, the State has
appeal ed the |ower court's order granting relief. The Brady

i ssue provides further support for the propriety of the vacation
of M. Lewis' sentence of death

YHuff v. State, 622 So. 2d 982 (Fla. 1993).

9



evidentiary hearing is necessary only to
determ ne whether there was ineffective

assi stance of counsel or a violation of Brady
v. Maryland, 373 U S. 83 (1963) pertaining to
the State's w tness, Janmes Mayberry. Al

ot her portions of this claimfail as either
bei ng procedurally barred, insufficiently

pl ed, or refuted by the record.

(PCR V 655-56) (enphasis in original).

The lower court's order gives M. Lewis and this Court no
specific record-based explanation of why his clains were
summarily denied, and is error. A trial court has only two
options when presented with a Rule 3.850 notion: "either grant
appel l ant an evidentiary hearing, or alternatively attach to any
order denying relief adequate portions of the record
affirmatively denonstrating that appellant is not entitled to

relief on the clains asserted." Wtherspoon v. State, 590 So. 2d

1138 (4th DCA 1992). Accord Hoffman v. State, 571 So. 2d 449,

450 (Fla. 1990); Gorhamv. State, 521 So. 2d 1067, 1069 (Fl a.

1988) .

The files and records in this case do not conclusively rebut
M. Lewis' allegations. For exanple, with respect to the
al l egations regarding the failure to call David Ballard, the
State suggests that Kirsch had a strategic reason for not
presenting Ballard to testify to the excul patory statenments he
made because, had he been called, "could have been i npeached
easily" with other statenments he nmade which inplicated M. Lew s
(AB at 50-51). O course, this is not a reason set forth by the

| oner court, as the |ower court's order was devoid of any

10



anal ysis on the reasons for the sunmary denial (PCR V 655-56).
Moreover, the State's argunent that Kirsch nmust have had a
strategy is insufficient to justify summary denial. As this
Court recently observed, "[i]f this were the standard, a strategy
could be presuned in every case and an evidentiary hearing would
never be required on clains of ineffective assistance of

counsel." Patton, 784 So. 2d at 387. See also Thomms v. State,

634 So. 2d 1157 (Fla. 1st DCA 1994) (inappropriate to find that
def ense counsel's actions were tactical absent an evidentiary

hearing); Davis v. State, 608 So. 2d 540 (Fla. 2d DCA 1992)

(sane). At this point in the proceedings, no one, including the
State, knows why Kirsch did not call Ballard to testify at M.
Lews' trial. Such a determ nation can only be properly nade
after an evidentiary hearing.

The State appears to suggest that calling a witness who had
provi ded inconsistent statenents about M. Lewi s' invol venent
woul d be unreasonable (AB at 51).' In light of the facts of
this case, the State's argunent is rather disingenuous. The
State's argunent ignores the ugly fact that each of its key
wi t nesses--Wendy Rivera, Charles Heddon, Martin Martin, Tracy
Marcum and Stacy Johnson-- all admitted to |ying to the police,
prosecutors, and grand jury about M. Lewi s' supposed invol venent

in the crime. See Anended Answer Brief of Appellee/lnitial Brief

“Of course, the incul patory version of events that Ballard
provi ded cane after a substantial nunber of crimnal charges were
dropped. See Anmended Answer Brief of Appellee/lnitial Brief of
Cross- Appel | ant at 40-41.

11



of Cross-Appellant at 6 n.3. The bottomline is that it was for
the jury to deci de what happened, and to cull through the lies
and i nconsi stencies of the evidence in this case. For no
tactical reason apparent on the record, Kirsch did not cal
Ballard, and thus the jury was deprived of potentially
significant information to conplete the picture of what occurred.
This is particularly so with respect to Ballard, as even the
prosecutor told the jury that there were "a | ot of reasons" why
the State did not call David Ballard to testify" (R 2912).% In
[ight of this coment, one can only imagine that the jury would
specul ate that the prosecutor m ght not have called Ballard
because Ballard woul d not have hel ped the State's case. Yet the
defense never called himeither, and the jury had to have been
left with naggi ng questions.

M. Lewis also alleged that trial counsel unreasonably
failed to object to various conmments by the trial court. First,
the trial court told the jurors before reading the jury
instructions at the guilt phase that the evidentiary portion of
M. Lewis' trial was "not necessarily" very interesting, the jury
instructions were "pretty boring" and "just not that

interesting," and pointed out that when a judge begins to read

?Per haps one of the reasons was that the prosecution had
information that, contrary to Ballard's police statenent that M.
Lew s used a steel pole which he found in the jeep, it was
Bal |l ard hinself who threw away a piece of pipe that evening. As
al | eged bel ow and on appeal, notes in the State Attorney's files
reveal that Ballard, not M. Lews, threw away a steel pipe.

This Brady allegation was never resol ved, and an evidentiary
hearing is warranted.

12



the instructions, "everybody runs" (R 2951-52). No objections
were made by trial counsel. The State argues that the comments
were "proper" yet fails to explain how they were "proper." The
State's suggestion to this Court that it is "proper"” for a judge
in a crimnal case (nmuch less a capital case) to denigrate the
i mportance of jury instructions on the law, to joke about the
jury instructions, and to telegraph to the jury that the judge
hi msel f found the evidentiary portion of the case "not
necessarily" very interesting, is barely worthy of nuch reply.
"Jurors are not experts in legal principles; to function
effectively, and justly, they nust be accurately instructed in

the law " Carter v. Kentucky, 450 U S. 288, 302 (1981). Judges

must "take great care to separate the law fromthe facts, and to
| eave the latter, in unequivocal terns, to the judgnent of the

jury, as is their true and peculiar province." Starr v. United

States, 153 U.S. 614, 626 (1894). The trial judge's coments in
M. Lewis' case "were not consistent with due regard to the right
and duty of the jury to exercise an independent judgnment in the
prem ses, or with the circunspection and caution which should
characterize judicial utterances . . . It is obvious that under
any systemof jury trials the influence of the trial judge on the
jury is necessarily and properly of great weight, and that his
[ightest work or intimation is received with deference, and may
be controlling.”™ [d. Because a judge can "conmunicate hostility
and bias to a jury in ways that are not ascertainable froma

reading of a "cold" witten record of the proceedings,"” Anderson

13



v. Sheppard, 856 F. 2d 741, 746 (6th Cir. 1988), it is inpossible

to know the effect that the judge's comments had on M. Lew s’

® That being said, a newtrial is required.

jury.?!
As to trial counsel's failure to object to the manner in
whi ch the court responded to the jurors' request for a read-back
of testinony, the State provides a clinical and paraphrased
di scussion of the court's comrents (AB at 55-56). It is quite
apparent, however, even fromthe cold record, that the general
tenor of the judge's comments was intended to convey to the jury
that it would be a great hardship to have the requested testinony
read back to them For exanple, the judge, although telling the
jury that it would not be inpossible to have the testinony read
back, made it very clear that "it's very inpractical"” for the
court and the attorneys to "go through all that testinony first
by ourselves,” and that it would take "between four and eight
hours to figure out everything that was said by these people.”
Thus, the judge told the jury to "go back"” and "discuss .
whet her you feel that it's necessary or still necessary”;
al t hough the judge said that he did not want the jury to "read
anything into what |I'm saying to make you think you should have
any pressure on you," he finished that sane sentence by telling

themthat if they still wanted to hear the testinony, "we are

“That the judge happened to throw in qualifying | anguage
t hat al t hough boring and uninteresting, the instructions were
nonet hel ess "very inportant” is essentially the same as if he had
conspiratorially "winked" to the jurors as he was espousing the
"inmportance"” of the instructions.
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going to be here for hours.” Again, even though he next said
that this "should not be part of your consideration,” he
i medi ately foll owed up by saying "even if we have to go into
tonorrow or whatever." Thus, the judge told the jurors "think
about it and talk about it sonme nore.” Wthin noments after
returning to the jury room the jurors sent a note that they
"decided to proceed fromour own recollections" (R 3031). It
could not be clearer that the judge was pressuring the jurors.
Trial counsel's "agreenment” with what the judge did (AB at 56),
is, of course, the pith of M. Lewis' ineffective assistance of
counsel claim

The judge's comments in M. Lewis' case were akin to an
Al | en'*-charge type of situation, that is, conments intended to
coercing the jury into acting hastily or abandoning its

conscientious belief in order to satisfy the court. See Thomas

v. State, 748 So. 2d 970 (Fla. 1999). Here, the jurors nmade a
reasonabl e request to have critical testinony read back to them
the trial had been quite long, and a | arge nunber of w tnesses
had been presented. Mreover, the w tnesses whose testinony the
jurors wanted read back had vacillated nunmerous tinmes as to their

stories.™ The aggregate nature of the judge's comments to the

“Allen v. United States, 164 U S. 492 (1896).

*The jury had requested to hear "testinony or evidence that
Larry Lewis was seen in the truck at Holly Lakes Trailer Park
including transcripts of testinony fromMartin Martin, Stacy
Johnson, Chucki e Heddon, Tracy Marcunt as well as "Mayberry's
testinmony identifying Lawence Lew s" (R 3025-26).
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jurors in response to their request made it clear that it would
be quite a burden to conply with their request, and thus had an
unduly coercive effect on the jury.' 1d. at 977 (error when
"the cunmul ative nature of the trial judge' s actions and conments
under the extrene prevailing circunstances created a substanti al
risk of coercion"). Trial counsel's failure to object was
unreasonabl e and an evidentiary hearing is required.
M. Lewis relies on his opening brief to refute the
remai nder of the State's argunents, and submits that an
evidentiary hearing is warranted on these additional allegations
of ineffective assistance of counsel.
ARGUMENT 111 -- JUDICl AL BI ASY

In his postconviction notion, M. Lewis alleged that he was
entitled to a newtrial and/or sentencing proceeding due to the
bias of the trial judge, Stanton Kaplan. He also asserted his
entitlement to an evidentiary hearing on this claim After
initially summarily denying the claim the |ower court granted a
hearing followi ng the State's concession of the need for an

evidentiary hearing in light of Thonpson v. State, 731 So. 2d

1235 (Fla. 1998). However, because the |ower court subsequently

granted sentencing relief on other grounds, the judge bias issue

Of course, the judge had already made it quite clear to
the jurors that he was not particularly inpressed with the
"excitement" of the evidentiary portion of the trial.

YArgunent 11 of M. Lewis' opening brief addressed the
propriety of the lower court's granting of relief; the State's
reply to that argunent is contained in Argunment | of its Reply
Brief/ Cross- Answer Brief.
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was rendered nmoot (PCR VI 1148).

In this appeal, M. Lewis raised this issue in the unlikely
event of a reversal of the grant of sentencing relief. In
response, the State, in a 100%reversal of its position bel ow,
first argues that no evidentiary hearing is required and the
cl ai m should be summarily denied (AB at 60). The State's actions
are shocking and worthy of utter condemmation by this Court.

Bel ow, the State first conceded that an evidentiary hearing
should be granted in a witten pleading:

The State submits that this Court should

grant the Defendant's "Supplenment to Mtion

for Rehearing" as it relates only to daimV

of his final amended notion for

postconviction relief and hold an evidentiary

hearing on this claim
(PCR VIl 1140) (enphasis in original). At a hearing, the State's
representative also orally conceded a heari ng:

M5. BAGGETT: The State stands on its

response to the original notion to the

heari ng pursuant to this Court's orders, we

responded to the suppl enental notion for

rehearing as well and do agree that as to

claimfive only we need to have an

evi denti ary heari ng.
(PCR XI'l 650-51) (enphasis in original). Based upon the State's
stipulation, the |lower court granted an evidentiary hearing.

Now, the State asserts that no evidentiary hearing shoul d be
granted. Apparently the representatives of the State do not
believe that they should be required to stand by their
representations nade to courts of lawin this State, and woul d

rat her say whatever is convenient at whatever tine it suits them
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If a CCRC attorney were to withdraw stipulations or engage in the
type of behavior as the State is in M. Lewi s’ case, one can only
i magi ne the response of the representatives of the State of
Florida. The State's unethical sandbaggi ng should be condemed.
The State next asks that the Court "revisit" the Court's
opi nion in Thonpson (AB at 62).' O course, the Thonpson
deci sion cane out in 1998, and the State's rehearing in that case
was deni ed. ™ The opinion has been final for many years, and the
State's ongoi ng displeasure with the outcone in that case
provi des no basis, legal or otherwse, for "revisiting" the
deci sion years later. |If the Court were to do so, there are a
nunber of decisions fromthis Court that M. Lewis' collateral
counsel would like to have "revisited" as well.
The State avers that the "sole basis" for M. Lew s
position on appeal that an evidentiary hearing should be held is
the State's concession that a hearing is required, and has the
temerity to suggest that M. Lews' insufficiently briefed this
point (AB at 62). Apparently, the State is suggesting that M.

Lew s’ counsel was sinply stupid for relying on the

®The mmin reason underlying the State's request is that the
remedy afforded in Thonpson was, according to the State, "unique
(new sentencing wi thout an evidentiary hearing)" (AB at 61).
Granting of relief without an evidentiary hearing, although not a
routine remedy, is hardly "unique." For exanple, in Young v.
State, 739 So. 2d 553 (Fla. 1999), the Court granted sentencing
relief on an issue on which no evidentiary hearing had been hel d.
In Roman v. State, 528 So. 2d 1169 (Fla. 1988), the Court granted
a new trial on an issue on which no evidentiary hearing had been
hel d.

M. Thonpson was subsequently sentenced to life.
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representations and | egal positions taken by the State before the
| ower court, and should have, in witing his brief, divined that
the State would change its mnd. 1In a systemthat operates on
the representati ons made by attorneys licensed to practice law in
this State, M. Lewis' counsel believed he had a right to rely on
the concession of the State; although, based on the State's
conduct in unabashedly taking back their concession regarding an
evidentiary hearing, perhaps collateral counsel did naively
believe that the Assistant Attorney Ceneral's words, both in
witing and orally, to the lower court actually neant something.
Col | ateral counsel has |earned his | esson that the State's word
is obviously not to be trusted.

The State next uses selective portions of Judge Kaplan's
deposi tion, which was taken as part of the postconviction
proceedi ngs, *° to argue that the clai mshould be sunmarily denied
(AB at 63-66).°" However, this deposition is extra-record
information that the State cannot use to challenge and/or refute
the allegations of judicial bias made by M. Lewis. See, e.q.

McC ain v. State, 629 So. 2d 320, 321 (Fla. 1st DCA 1993) ("the

state's admtted inability to refute the facially sufficient
al l egations of ineffective assistance of counsel w thout recourse
to matters outside the record, warrants reversal of that portion

of the order which denied appellant's ineffective assistance of

See State v. Lewis, 656 So. 2d 1248 (Fla. 1994).

ZOF course, as noted above, the State bel ow conceded an
evidentiary hearing based on these sane all egations.
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counsel clains"); Gholston v. State, 648 So. 2d 192, 193 (Fl a.

1st DCA 1994) (error to sunmarily deny a notion where "[t]he
State filed a response which included docunents which were not
part of the trial record in support of the contention that there
was no use of perjured testinony, know ng or otherw se").
Because the State cannot use extra-record allegations to refute
the extra-record allegations nmade by M. Lewi s, an evidentiary
hearing is clearly warranted on this basis al one.

The allegations set forth in M. Lew s' postconviction
notion were nore than sufficient to warrant an evidentiary
hearing (as the State | ater conceded and the | ower court |ater
found).?* On March 31, 1993, the CBS tel evision network, as a
segnment of its weekly newsmagazi ne "48 Hours," aired a program
entitled "Rough Justice." The show focused on the critical state
of the crimnal justice systemin general, and, in particular, on
the type of justice that an accused crim nal can expect in the
courtroom of Judge Stanton Kaplan. Throughout the program
Kapl an was descri bed as "a hanging judge, death on wheel s"
("Rough Justice" transcript at 17). He explained that his job in
dealing with accused crimnals was "to get rid of these people .

and keep themoff the streets as |ong as possible so that you

*Certainly, this Court's statement in Thonpson that relief
was warranted in part due "questions regarding the bias of the
original trial judge,"” Thonpson, 731 So. 2d at 1236, is
sufficient to warrant an evidentiary hearing on the issue in M.
Lewis' case. It would indeed by an anomaly that M. Thonpson
woul d get relief based on the deposition of Judge Kaplan that was
taken in M. Lewis' case, and M. Lewi s would not even get an
evidentiary hearing on the issue.
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and | can be rid of them (Rough Justice transcript at 16).%

He further elaborated that his policy was that "you' ve got to
fight fire wwth fire" (id.). Prosecutors who were interviewed on
t he program di scussed how "excited" they were when they were
assigned cases in front of Kaplan because, as Kaplan hinself
expl ai ned, "Sometines you give thema little stiffer sentence so
they' Il spend some nore real tinme in jail" ("Rough Justice"
transcript at 18).

Kapl an's public comments al so reveal ed his bias toward
mtigation evidence ("Rough Justice" transcript at 20). He
stated "I'm al ways | ooki ng at a negative approach, sonebody's
trying to con ne." 1d. Had counsel at trial been aware of
Kapl an's bias, he would have noved to disqualify himbecause his
bi as woul d have been a legally sufficient reason to disqualify
himfrompresiding over M. Lewis's capital trial. Martin v.
State, 2001 W 1098246 (Fla. Sept. 12, 2001). This was a public
pronouncenent made too |ate and Kaplan failed to disclose this
bi as or take responsibility for renmoving hinself fromM. Lewis's
case. Kaplan's public statenment of bias reveals that he was
predi sposed to find against M. Lews, particularly with respect
to sentencing issues, was unable to fairly and inpartially

presi de over the case. Porter v. State, 723 So. 2d 191 (Fl a.

1998): Hayes v. State, 686 So. 2d 694 (Fla. 4th DCA 1996);

To Judge Kaplan M. Lewis was clearly one of "these

people.” He indicated in his letter to the Executive C enency
Board that M. Lewis was "unfit to live in society,” and that he
"will kill again and shoul d never be rel eased."
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Gonzalez v. &oldstein, 633 So. 2d 1183 (Fla. 4th DCA 1994).

In the deposition taken of Judge Kapl an bel ow, Kapl an
affirmed that the transcript of the "48 Hours" interview
accurately represented his judicial philosophy and his aninosity
toward crimnal defendants including M. Lew s:

" mturning your attention to page
16 which would be the left-hand side of this
page that |I'm showi ng you. About -- not

qui te hal fway down, the transcript indicates,
"Judge Kapl an,"” and then you are quoted as

saying," | want to get rid of these people
and keep themoff the streets as |long as
possi ble.”

Do you see where that is?

A Yeah. You're talking the m ddle of
t he page before you get to "The Punisher.”

* * *

Q Well, do you recall giving that
answer .

A Oh, yeah. Definitely.

Q VWhat did you nean in terns of when

you said, "I want to get rid of these people
and keep themoff the streets as |long as
possi bl e?"
* * %
A First, let me answer it this way.

| want you to understand that on the
show, ny participation was about seven
m nut es.

They interviewed ne for an hour and 15
m nut es here.

And what they did is they obviously had

an agenda to nake ne |l ook |like the Public
Def ender' s ni ght mar e.
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My purpose here, |I'msure what they used
me for, is a tough sentencer.

And so they were asking ne all Kkinds of
guestions for an hour and 15 mnutes, and |
beli eve we were tal ki ng about people who are
convicted of crines and are habi tual
of fenders and are violent crimnals.

And when they asked ne these questions,
t hat was one of the answers | gave why | was
a tougher sentencer, or sonething of that
nat ure.

Now, you won't see that question there
because these are all overlays. These are
not questions and answers as this was
presented in the show, they were questions
and answers when | was intervi ened.

And that was the answer to one of the

guestions, "I want to get rid of these people
and keep themoff the streets as |long as
possible."” And the reason is obviously
they're habitual crimnals and viol ent people
and a pain in the neck to our -- to |l aw
abiding citizens.

So, | hope that answers your question.

Q In terns of that answer, "I want to
get rid of these people and keep them off the
streets as long as possible,” is that -- in
terns of is that how you see your -- or when

you were explaining this to the reporter,
your judicial role, your judicial purpose?

A Only on convicted viol ent people,
yes, that's nmy role, to nake sure | keep them
off the streets so that they don't bother you
and ne.

Q Now, would you classify that as
your, so to speak, judicial philosophy?

A To be tough on crimnals in
sentencing that are people who are convicted?
Certainly.

To get rid of these people and keep
themoff the streets as |ong as possible.
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A Yeabh.

_ These people are violent crimnals,
habi tual crimnals.

And, yeah, | want to get them off
the streets if they're convicted of violent
crimes, right.

How | ong has that been your
phi | osophy or has that al ways been your
t hi nki ng?

A That' s al ways been ny phil osophy.
(Supp. PCR IV at 578-82 (enphasis added).

Kapl an further elaborated on his judicial philosophy of
gi ving defendants "stiffer sentences" than they m ght otherw se
deserve just to "get themoff the streets":

Q I"mturning to page 18 at the top,
the first quotation that's attributable to
you states, quote, "Sonetines you give thema
little stiffer sentence so they'|ll spend sone
nore real time injail."

A That's right.

Do you renenber making that
st at enent ?

A Yes, | do.

And coul d you expl ain what you
nmeant by that statenent?

A It means --

M5. BAGGETT: (bjection. Thought
process.

THE W TNESS: Thanks.
" mgoing to answer this one, too.
It means that you -- we all know that --

especially back at this tinme they were
letting people out left and right. You were
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gi ving people 30 nonths and they weren't --
t hey were spendi ng ni ne nonths, eight nonths.
Sonmet hing |ike that.

So, I -- in fact, right above | think
expl ai ns where we're headed. It says, if you
give them 15 years in prison, they're
probably going to spend three. You see?

And that's sonething |I'mtal king about
t here.

Sonetinmes you give thema little stiffer

sentence. So you give themnore than -- if |
want sonmebody to say spend five years in
jail, if I give thema five year sentence,

they may only spend two.

If I"'mable to give thema ten year
sentence, maybe they'|ll spend five.

Now, today, they're supposed to be
serving nore tine.

But in those days, three years ago,
forget about it. The state prisons were
over cr onded.

Now t hey' re not because now the county
jails are overcrowded

They changed t he whol e system They
don't let you put people in jail anynore for
drug of fenses or mnor drug offenses.

Anyway, that's what | nean.

If you want nme to explain nore, | wll,
if it's not clear.

But, yes, | do -- did give them higher
sentences so that they could spend nore tine
injail than what | mght normally because of
the system

And | think that's in there at sone
pl ace, where | say you got to fight fire with
fire. And that's what | nmean. You' ve got to
give thema little extra tine so that they
spend the tine that you really want themto
spend.
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You' ve got to alnost fight the system
that -- where they're letting themout so
soon. That's what | nean.

(ILd. at 585-88) (enphasis added).
Kapl an al so expl ai ned why prosecutors got "excited" when
their cases were assigned to him

THE WTNESS: Ckay. Well, what | nean
by that was -- in for instance plea
negotiations in ny court, normally | don't
try to undercut the prosecutors.

They can -- in ny court, they know if
sonmebody gets convicted of a serious crineg,
they're going to get a stiff sentence so they
can hold out for nore.

A lot of judges -- | don't knowif it's
in your circuit or sonme of the other
circuits, but a lot of judges like to nove
cases. They'll take just about anything in
pl ea negotiation. Whatever sonebody agrees
to, they're going to nove their docket.

We got people in this circuit that have
i ke 200 cases, 300. | got 500. Sone have
600, sone have 700, sone have had 900 over
the | ast year.

And, you know, so there's -- sonme judges
will just take anything that's worked out and
they work things out |ike that.

Al so, sone judges won't decl are anybody
a habitual offender. | wll.

In fact, now the | aw has changed where
you have to decl are peopl e habitual offenders
if they qualify, and if you don't, you got to
gi ve a reason why you didn't.

Before, you didn't have to do that.
Before, if sonebody was a habitual offender,
all you had to do is when you habitualize
themis tell them why you habitualize them

Now it's different. You got to tel
them why you're not if you don't. So --
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BY MR SCHER

Q Back when -- |like you said it was
di scretionary as to whether to habitualize
sonebody, was it your practice to habitualize
sonmebody so that you could inpose a tougher
sent ence?

M5. BAGGETT: Sane objection.

THE W TNESS: Not every case. But
habi tual i ze peopl e nore than any ot her judge
| would think, or at |east as nmuch as any
other judge in the circuit.

* * *

Q Getting back to the prosecutors
bei ng quoted as they can get away with stuff
in your court that they can't get away with
in other counts, in terns of you nmentioned
pl ea agreenents, what other sort of things
can prosecutors, quote, get away with, end
quote, in your court?

M5. BAGGETT: Sane objection.

THE WTNESS: Well, I'mstill going to
answer it. Thanks, though.

They can't get the plea agreenents, as |
said, fromother judges or some other judges.

There's a | ot of judges like me, too,
but there's a lot that aren't.

That they can get -- they can hold out
for a better plea or stiffer sentence in ny
di vision than they can from ot her judges.

A lot of judges, as | say, won't
habi tual i ze def endants who shoul d be
habi tual i zed, in my opinion.

* * %

But as a general rule, prosecutors
know t hat they can count on you, so to speak,
in your words.

A Ri ght .

27



On page 20 --
They can count on ne?

| think that's what you said

> O » O

| don't know if they can count of

They know ny phil osophi es and they know
that 1'ma tough sentencer and | hold out for
a tough sentence.

(lLd. at 588-92).
Kapl an acknow edged his bias toward defendants, defense
attorneys, and especially against mtigation evidence:

Q And you're attributed as sayi ng,
"I"mal ways | ooking at a negative approach.
Sonebody's trying to con ne."

A Ri ght .
Q And that's a quotation
A Ri ght .

Do you recall making that
st at enment ?

A Yes, | did.
Q And what did you nean --

A That had nothing to do with --
well, I think it did have sonething to do
wi th Thomas Seebert, but, you know, i sten,
defendants and their -- and defense attorneys
are always, you know, telling ne, oh, well, |
won't do it again, I'"'m-- you won't have to
worry about ne, | learned ny lesson, | won't
take drugs anynore, | won't hurt anybody
anynore, |1'll do what |'m supposed to, 1l
do everything you say.

And that's what | nmean. | always | ook
out for that. Every case -- not every case,
but many, many cases you see that cone in one
norni ng where | got 50 people on there and
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you'll hear 25 of themtell ne the sane
t hi ng, every single day.

Q So when you -- the sonebody that
you're referring to in that sentence is a
def endant or defense counsel ?

A It's just in general. Just in
general .

Everybody's got a reason why you're --
they won't do it again or, you know, you

could count on nme now, | |earned ny |esson, |
didn't think you neant business the first

ti me when you put nme on probation but -- and
| already had a violation but now !l really
know you nean business, I'mwlling to make
my reports now and |I'Il show up when |I'm
supposed to and I'Il go to ny drug program

That's what | nean.

Now they start telling nme that, | | ook
at that with a jaundiced view.

Because, you know, everyday people are
comng to ne lying to nme. It happens
everyday. You know that.

Q Has that al ways been your belief
about --

A No, not al ways.

It's just after years of this, you just
-- just realize that, you know, that type of
situation is going to call for people |ooking
for mercy |I guess, or looking to see if they
coul d persuade ne.

And | just look at themw th skepticism
on sonething |ike that.

Al though | -- you know, a |lot of themdo
still get ne.

(ILd. at 593-95) (enphasis added).
Kapl an sentenced M. Lewis to death in 1988 and in 1993 he

made the follow ng remarks:
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In reference to your letter of Cctober
11, 1991, regarding the above-naned inmate
bei ng consi dered for Executive O enency, |
wi sh to make known ny feelings in this
matter.

M. Lewis is unfit to live in society.
He not only brutalized M chael Gordon but
drove himaround in a disabled condition to
show of f his captive to his friends. He
then, for no good reason, smashed his skul
and beat himto death with a notor vehicle
j ack.

Lewis was only out of jail 15 days
before he commtted this nurder.

Lewi s enjoyed every mnute of the abuse,
showi ng no nercy, no conpassi on and no
humani ty.

He will kill again and should never be
rel eased.

Pl ease refer to ny comments contained in
nmy sentencing order dated the 27th day of
Sept enber, 1988.
(PCR I at 69). Regarding this letter to the Parol e Conm ssion,

Judge Kapl an testified:

A | got sonething fromthe Capita
Puni shment Research Specialist, clenency
departnment -- | guess he was asking for
clemency -- and they asked ne if | wanted to

comment. And | did.

| do it as a matter of course.
|'ve commented on all the others.

Q Al'l the others neaning --

A Anybody el se on death row

Q How many -- do you know how many
cases of individuals you' ve sentenced to
death row are on death row at this tinme?

A | have an approxi mati on of how many
| sentenced.
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They' re not there anynore.

| nmean, no one's ever been put to death,
but a I ot of them have been reversed.

|"d say probably eight or nine, ten.
Q And it's your recollection that you

wote a simlar letter in those cases as
wel | ?

A | f they asked nme or told ne --
asked if | wanted to comment on a cl emency
situation, | probably would have witten one.

These are very serious cases. And they
want ny input, | give it to them

Q I n what capacity were you

responding to that request? Wre you
respondi ng as a judge?

A As a judge. Yeah.

Q And in fact, is that letter on
judicial stationery, letterhead stationery?

A Yes, it is.

That's what they -- that's why they sent
it to me, because | was the judge.

Q Now, when you wite these letters
or this letter in particular, what do you --
what information do you consi der when witing
that letter? That letter in particular.

A | usually indicate a short
statenment of what basically the brutality of
t he murder was and anything el se which woul d
be relevant that | could think of.

As you noticed, the letter's very short
and sweet, and that's the way | wite them

short and sweet. | don't go into everything.
If they want to refer to nmy sentencing
order -- in fact, the last sentence, | say,
"Please refer to ny comments contained in ny
sentencing order."” And, you know, that's

where all the details are.
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So | just nmake it short and tell
t hem what | t hink.

And, yeah, | object to any clenmency for
hi m

Q Wen you wite -- or when you wote
that letter in particular, did you consider
any information or evidence that wasn't
presented at either the trial or the penalty
phase?

A | don't know any evi dence that
wasn't presented. | only renenber what
heard in the case and that's about it.

Q In terns of clenency, did you talk
to anybody or seek out any information that
m ght be relevant to clenmency?

A No. | think the only thing I did
is probably got a copy of ny sentencing order
and referred to the facts to nake sure |
recoll ected what all the facts are.

| nmean, | remenber generally, but |
probably apprised nyself of -- | refreshed
nyself as to the specifics and then | wote
the letter.

| didn't talk to anybody about it or --
| didn't have to think too hard about it.

Q Now, in that letter, there's a
passage where you tal k about M. Lew s, that
he, quote, "will kill again," end quote. Do
you see that part of that letter?

A Yes.

* * *

Q Now, you indicated that you had
witten that letter as a judge.

Were you exercising your judicial role
when you made that statenent that M. Lew s

will kill again, or your opinion that M.
Lewis will kill again?
A Sur e.
* * %
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Q And agai n, when you made t hat
statenment, that M. Lewis was unfit to live
in society, were you carrying out your role
as a judge while you were expressing that
sentiment ?

A O course. That's why | gave the
deat h penalty.

(Supp. PCR Vol. 1V at 601-05).
Judge Kapl an never disclosed to trial counsel his bias and

predi sposition. See Mirgan v. Illinois, 504 U S at 739 (if

j udge has announced a predeterm nati on of sentence before
evidence is presented, the judge "should disqualify hinself or
hersel f").?® Recently, the Fourth District Court of Appeals

addressed an anal ogous situation in Martin v. State, 2001 W

1098246 (Fla. Sept. 12, 2001), albeit not in the context of a
capital case. Martin sought disqualification of Judge Barry

ol dstei n based on remarks nade by CGoldstein to the nedia to the
effect that "My feeling is, if I'"mgoing to sentence soneone to
state prison or county jail, it should always be foll owed by
probation.” In his notion to disqualify, Martin alleged that

Gol dstein had a "policy of ordering probation follow ng any jail

or prison sentence"” and thus violated the judge's duty to

*Judge Kapl an was obligated under the Canons of Ethics to
di scl ose any evidence of bias or partiality which he maintained.
"Canon 3E(1) requires a judge to sua sponte disqualify hinmself if
his inpartiality m ght be reasonably questioned.” Porter v.
Singletary, 49 F. 3d 1483, 1489 (11th Gr. 1995). Further,
"[t]he Coomentary to Canon 3E(1) provides that a judge should
di scl ose on the record information which the parties or their
| awyers m ght consider relevant to the question of

di squalification.” [d. Although "both litigants and attorney
shoul d be able to rely upon judges to conply with their own
Canons of Ethics,"” id., Judge Kaplan viol ated the ethical canons

with inmpunity.
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"utilize individualized sentencing criteria.” The Court granted
a wit of prohibition, concluding that Goldstein's comments "did
not conformto any mandatory sentencing requirenents, but
expressed his own sentencing preferences and policies.” The
Court rejected the State's argunment that the notion was legally
insufficient because the judge's comments "were nerely
generalized and not directed to any single defendant appearing
before the judge,"” concluding that the remarks

coul d reasonably be interpreted an announci ng

a fixed intention to have probation

invariably follow any jail or prison sentence

that he would inpose. At the very |least, as

the result of the judge's coments, Martin

could reasonably fear that any argument that

probation following a termof incarceration

was unnecessary in his individual case would

first have to overcone the judge's

presunption to the contrary. The fact that

the judge may have deviated fromthis

pronouncenent in a few recent cases does not

erase the statenents nmade or their

i nplications for the defendant.

The reasoning of Martin applies equally to M. Lew s' case,

and warrants simlar relief. At nost, M. Lews is entitled to a
new sentenci ng pursuant to Thonpson; at a mninum he is entitled
to an evidentiary hearing in accordance with the State's
stipul ati on bel ow.

REMAI NI NG ARGUMENTS

M. Lewis relies on his Initial Brief as rebuttal to the

remai ni ng argunents advanced by the State.
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CONCLUSI ON

Based on the argunments set forth in this Brief as well as
his opening brief, M. Lewis submts that the |ower court's order
granting sentencing relief should be affirmed in all respects.

In the event the Court reverses on that issue, an evidentiary
heari ng should be ordered regarding the issue of judicial bias.
Moreover, an evidentiary hearing is warranted on the additional
al l egations of ineffective assistance of counsel which the | ower
court erroneously denied w thout a hearing.
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