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SYMBOLS AND REFERENCES

The parties will be referred to by nane.
The transcript will be referred to by “T.”".

STATEMENT OF THE CASE AND OF THE FACTS

The Bar’s statenment of the facts is nmerely argunent of Bar
counsel before the Referee.

Gary Dukes filed a conplaint against M. Walter on July 9,
1991. M. Walter gave a sworn statenent to the Bar on May 4, 1992.
The Bar spent six years chasing David Chesnoff. It took M.
Chesnoff’s deposition on July 23, 1998.

The Bar nmade a very telling adm ssion during argunment before
t he Referee. It conceded that M. Chesnoff’s statenents in his
deposition were not the first time Bar counsel heard sworn
testinony that contradicted M. Walter’s statenents in his sworn
st at ement. The Bar had such testinony from M. Dukes
(T.12/ 20/ 99, pp.9,10). The Bar repeated this adm ssion at p.2 of
itsinitial brief. Thus, there is no doubt that by May 4, 1992, at

the latest, the Bar could proceed against M. Walter.



POINTS ON REVIEW

I

THE REFEREE CORRECTLY DISMISSED THE
COMPLAINT.

IT

THE LIMITATION PERIOD OF RULE 3-
7.16(a) REFERS TO THE COMPLAINT
FILED AGAINST MR. WALTER.

ITI

THE EXCEPTIONS OF RULE 3-7.16(c) ARE
INAPPLICABLE.

Iv

THE REFEREE PROPERLY DISMISSED THE
COMPLAINT BECAUSE THE COMPLAINT
ESTABLISHED AN AFFIRMATIVE DEFENSE
ON ITS FACE.



SUMMARY OF THE ARGUMENT

I

The Rule of Lenity applies.

The statute of limtations in effect at the tinme of the
commi ssion of the alleged violation controls. There was no statute
of limtations in existence at the tinme of M. Walter’s alleged
violation. Rather, the Bar had a reasonable tinme within which to
proceed against M. Wlter.

The Bar waited seven and a half years to proceed. This was
nost unreasonabl e.

Rule 3-7.16 was adopted in 1995. The Bar had waited over
three years to proceed. Three years is an unreasonabl e period of
tine.

Rul e 3-7.16 extended the limtations period froma reasonabl e
time to six years. However, the reasonable tine requirenent had
al ready expired. If Rule 3-7.16 is applicable it nmust apply to
this case. This is not a retroactive application since the Rule
was enacted after the expiration of a reasonable tine.

[

Rule 3-7.16(a) refers to the conplaint filed against M.
Walter. It does not refer to the conplaint filed by a conpl ai nant.

Any anbiguity in the Rule nust be resolved in favor of M.
Wal ter under the Rule of Lenity.



Rule 3-7.16(c) contains a tolling provision for fraud,
conceal ment, or intentional msrepresentation of fact. None are
present .

|V
A nmotion to dismss is the proper nmethod of raising an

affirmati ve defense which appears on the face of the conplaint.



INTRODUCTION

Bar di sciplinary proceedings “are quasi-crimnal in nature.
.” The Florida Bar v. Vernell, 721 So.2d 705, 707 (Fla. 1998),
In re: Ruffalo, 390 U.S. 544, 88 S.C. 1222 (1968).
An attorney in a Bar discipline matter is entitled to due
process. Sheiner v. State, 82 So.2d 657, 662-663 (Fla. 1955).
These fundanental principles informthe court’s analysis and

deci si on.



ARGUMENT
I

THE REFEREE CORRECTLY DISMISSED THE
COMPLAINT.

The Rule of Lenity applies. Reino v. State, 352 So.2d 853
(Fla. 1977), held that:
“. . . First, crimnal statutes are to be construed
strictly in favor of the person agai nst whoma penalty is
to be inposed . . . Second, statutes of limtation in
crimnal cases are to be construed liberally in favor of
the accused. . . .”
Mead v. State, 101 So.2d 373, 375 (Fla. 1958), held that:
“The appellant was not required to raise the
question of the statute of limtations as the statute
must be construed liberally in favor of defendants and
need not be pleaded in bar. . . .7
Bonel v. State, 651 So.2d 774, 776 (Fla. 3d DCA 1995), held
t hat :
“. . . Statutes of |imtation in crimnal cases are
to be liberally construed in favor of the accused. Reino
v. State. . . .7
The proper Statute of Limtations is the one in effect at the
tine of the commssion of the alleged violation. State v.
Wadsworth, 293 So.2d 345, 347 (Fla. 1974); Reino v. State, 352
So.2d 853, 856 (Fla. 1977); State v. Bryson, 380 So.2d 468, 469
(Fla. 2d DCA 1980).
There was no express limtations period in effect at the tine

of M. Walter’'s alleged violation. The Florida Bar v. Lipman, 497

So.2d 1165 (Fla. 1986). Lipman held that the Bar had a reasonabl e



time to proceed. A reasonable tine neans a reasonable tinme, not
forever. In Lipman, the attorney was convicted of a felony and
suspended by this Court. Hi's conviction was reversed. This Court
term nated his suspension w thout prejudice to the Bar proceedi ng
wi th grievance proceedings. Six nonths later the Bar filed a two
count conplaint against the attorney. This Court held:

“. . . The Bar initiated this disciplinary
proceeding within a reasonable tine after this Court’s
Decenber 1984 order, wherein we expressly term nated
Li pman’ s 1981 suspension wi thout prejudice to the Bar to
go forward with the instant proceedings. Under the
ci rcunstances, we do not find it ‘unjust or unfair’ to
require Lipman to now answer the Bar’'s charges in this
matter.” (I1d., at 1167)

The Statute of Limtations in effect at the tinme of the
all eged violation controls. On May 4, 1992 there was no express
limtations period and the Bar had a reasonable tine to proceed.
Here, the Bar waited seven and a half years to proceed. No
construction of “reasonable” includes seven and a half years.

The Florida Bar v. Rubin, 362 So.2d 12 (Fla. 1978), enphasized
the Bar’'s responsibility to proceed with alacrity:

““We have pointedly held that the responsibility for
exercising diligence in the prosecution rests wth Bar.

Wien it fails in this regard the penalizing incidents

which the accused |awer suffers from unjust del ays,

m ght well supplant nore formal judgnents as a form of

discipline. This is so even though the record shows t hat

the conduct of the lawer nerits discipline.”” (Id, at

16)

Rul e 3-7.16 was adopted on July 20, 1995. Fla. Bar Amendments

to Rules, 658 So.2d 930 (Fla. 1995). The Bar had had over three



years to bring its conplaint by that tine. Three years is not a
reasonable time within which to proceed. The tinme had expired.

Rule 3-7.16 granted a favor to the Bar. It purported to
extend the limtations period. However, even in civil cases, a
statute of limtations cannot be extended if it has expired.
Garris v. Weller Construction Company, 132 So.2d 553, 554 (Fla.
1960); Neff v. General Development Corp., 354 So.2d 1275, 1276, n.1
(Fla. 2d DCA 1978).

Under Lipman, the |limtations period was a reasonable tine.
Under Rule 3-7.16 it is six years, assuming that the Rule is
applicable to M. Walter. Still, the Bar refused to proceed.

Dade County v. Ferro, 384 So.2d 1283 (Fla. 1980), does not
support the Bar’s argunent. First, Ferro was a civil case. Here,
the limtations period is construed liberally in favor of M.
Walter. Second, in Ferro, an existing statute of limtations was
extended. Here, under Lipman, the Bar’s tine had expired. Third,
M. Walter seeks no retroactive application of Rule 3-7.16. This

Rul e was enacted after the expiration of a reasonable tine.



IT

THE LIMITATION PERIOD OF RULE 3-
7.16(a) REFERS TO THE COMPLAINT
FILED AGAINST MR. WALTER.

M. Walter repeats:

“First, crimnal statutes are to be construed
strictly in favor of the person agai nst whoma penalty is

to be inposed . . . Second, statutes of limtation in
crimnal cases are to be construed liberally in favor of
the accused. . . .” (Reino v. State, 352 So.2d 853, 860
(Fla. 1977))

Rule 3-7.16(a), inter alia, provides that:

conplaints presented by . . . The Florida Bar

under these rules shall be commenced within 6 years from

the time the matter giving rise to the inquiry or

conplaint is discovered, or with due diligence, should

have been di scovered.”

Rule 3-7.16(a) can only refer to the conplaint filed agai nst
M. Wlter. The Bar’'s argunent that the: “. . . conplaints
presented by . . . The Florida Bar. . . .” refers to the conpl aint
mentioned in Rule 3-7.3(b) is specious. The Rule refers to the
conpl ainant’ s conpl ai nt. Under the Bar’s theory, a conplai nant
could file a conplaint against an attorney just prior to the
expiration of the six year period. Bar counsel could decide to
pursue it, open a disciplinary file, and the Bar would have an
additional six years to file the conplaint in this Court. This
si nply cannot be.

Wen a citizen nmakes a conplaint to the state attorney the

statute of limtations is not tested by the date of the citizen

conpl ai nt. It is tested by the date of the indictnent or



information. The sane applies here.

Assum ng arguendo an anbiguity in Rule 3-7.16(a), that
anbi guity nust be resolved in favor of M. Walter and agai nst the
Bar. “. . . statutes of limtation in crimnal cases are to be
construed liberally in favor of the accused. . . .” Reino v. State
352 So.2d 853, 860 (Fla. 1977).

The Bar’'s reliance upon Goldstein v. Acme Concrete Co., 103
So.2d 202 (Fla. 1958), is msplaced -- and woefully so. Goldstein
was a civil case. Second, the “conplaint” nentioned in Rule 3-7.3
IS the complainant’s conplaint, not the conplaint the Bar filed
against M. Walter in this Court. Third, the termin Goldstein in
two statutes plainly had the sane neani ng.

The Bar, at p.8, asserts, w thout support, that there is no
basis to believe that the limtation applies to the fornmal
conplaint filed in this Court. That is absurd. Wy else have the
[imtation?

The Bar argues that if this were the situation there would be
a limtation of actions applicable to very few cases. The
[imtation period is applicable to very few cases.

The Bar further argues that a grievance could be pursued
t hrough the staff and gri evance conm ttee stages without regard to
the tinme that had passed since the date of the alleged offense.
That al so is absurd. The Bar has six years. Presumably, the staff

and grievance conmttee are aware of this limtation.

10



M. Walter reasserts that the reasonable tinme of The Florida

Bar v. Lipman, 497 So.2d 1165 (Fla. 1986), applies.

11



ITI

THE EXCEPTIONS OF RULE 3-7.16(c) ARE
INAPPLICABLE.

Rul e 3-7.16(c) provides for tolling of the tine when it can be
shown that fraud, conceal nent, or intentional m srepresentation of
fact prevented the discovery of the matter. Here, there was no
fraud, no conceal nent, no intentional m srepresentation of fact.

The Bar whines that it was hanpered because of David
Chesnoff’s invocations of the attorney-client privilege and of his
right to silence. These invocations were not fraud. These
i nvocations were not conceal nent. These invocations were not the
intentional msrepresentation of fact. They asserted ancient
privil eges.

The Bar does not argue that it required M. Chesnoff’s
testinmony to proceed. It cannot. It concedes that it had
testinony from Gary Dukes, dated July 9, 1991 (T.12/20/99, pp. 4-5;
T.1/ 27/ 00, pp. 6, 10).

The Bar, at p.2, states that:

“Finally, Bar counsel succeeded in deposing him[M.

Chesnoff] on July 23, 1998 . . . For the first tine, Bar

counsel heard sworn testinony, other than that of Dukes,

that contradicted respondent’s explanation for the

prom ssory note; mainly that it was drafted to facilitate

the return of funds to Dukes. ”

Thus, the Bar concedes that M. Chesnoff’s testinony was

merely additional to that of M. Dukes. The Bar had enough to file

the conplaint against M. Walter in this Court on My 4, 1992

12



That it refused to do so and pursued M. Chesnoff sinply does not
come within an exception of Rule 3-7.16(c).
M. Walter reasserts that the reasonable tine of The Florida

Bar v. Lipman, 497 So.2d 1165 (Fla. 1986), applies.

13



IV

THE REFEREE PROPERLY DISMISSED THE
COMPLAINT BECAUSE THE COMPLAINT
ESTABLISHED AN AFFIRMATIVE DEFENSE
ON ITS FACE.

The Bar argues that an affirmative defense nmust be raised in
a responsive pleading before it nmay be considered in a notion to
dism ss. The Bar is wong again.

An affirmative defense may be raised by way of notion to
dismss if the affirmati ve defense appears on the face of the
conpl ai nt.

Hawkins v. Williams, 200 So.2d 800, 802 (Fla. 1967), expunged
the decision of a District Court that the defense of contributory
negli gence could not be raised by way of notion to dismss. This
Court expl ained that the then-new Rule 1.110(d)of the Florida Rul es
of Civil Procedure now

permits ‘affirmative defenses appearing on
the face of a prior pleading’ to be asserted as grounds
for a motion or defense under Rule 1.140(b). Thi s
opi nion therefore holds what the new rul es now provide,
but the old rules did not.” (Enphasis Added)

Adams v. Knabb Turpentine Co., Inc., 435 So.2d 944, 947 (Fl a.
1st DCA 1983), held that:

“. . . The statute of limtations is an affirmative
def ense which should be raised by answer rather than by

motion to dismss a conplaint, wunless the facts
constituting the defense appear affirmatively on the face
of the complaint. . . .”(Enphasis Added)

Johnson v. Johnson Chrysler/Plymouth Inc., 389 So.2d 690, 691

14



(4'" DCA 1980), held that:

“. . . the statute of |limtations should be set out
as an affirmative defense, although the defense may be
asserted in a motion to dismiss if the facts constituting
the defense appear on the face of the complaint. K

(Enmphasi s Added)
Roehner v. Atlantic Coast Development Corp., 353 So.2d 925,
926 (4'" DCA 1978), held that:

: A defense based on the statute of limtations
can be asserted in a notion to dismss if the facts
constituting the defense appear on the face of the
conplaint. . . .7
Stern v. First National Bank of South Miami, 275 So.2d 58, 60
(Fla. 3d DCA 1973), held that an affirmative defense may be rai sed
by way of notion to dismss if it is:
“. . . based on an affirmative defense when the
grounds therefore appear ‘on the face’ of a prior
pl eadi ng. ”
Vaswani v. Ganobsek, 402 So.2d 1350, 1351 (Fla. 4'M DCA 1981),
hel d that:
“. . . If the face of the conplaint contains
all egations which denonstrate the existence of an

affirmati ve defense, then such defense can be consi der ed
on a notion to dismss. . . .”"

Frank v. Campbell Property Management, Inc., 351 So.2d 364,
364-365 (Fla. 4'" DCA 1977), held that:
“. . . If the face of the conplaint contains
all egations which denonstrate the existence of an
affirmati ve defense then such defense can be consi dered
on notion to dismss. . . .7

Conte v. R & A Food Services, Inc., 644 So.2d 133 (Fla. 2" DCA

1994), held that:

15



“. . . Florida Rule of CGvil Procedure 1.110(d)
permts a pleader to raise an affirmative defense
appearing on the face of the conplaint as a basis of a
nmotion to dismss for failure to state a cause of action.

Here, the Conplaint (112) alleges that M. Walter testified
falsely on May 4, 1992. The Conplaint is dated COctober 29, 1999
(p.4). The Conplaint, on its face, shows that the Conpl aint was
filed al nost ei ghteen nonths after the expiration of the statute of
[imtations.

The Bar cites four decisions in support of its erroneous view.

Temples v. Florida Industrial Construction Co., Inc., 310
So.2d 326 (Fla. 2d DCA 1975), supports the Referee’'s ruling.
There, the defendant filed a notion to dismss which alleged two
affirmati ve defenses not apparent on the face of the conplaint.
The trial court granted the notion to dismss. The Second District
reversed, holding that:

“I't is well entrenched in our jurisprudence that on
a notion to dism ss the novant (appellee) admts as true
all the material facts well pleaded. It is axiomatic
that in ruling upon a notion to dismss a conplaint the
i ssue before the court is whether the conplaint states a
valid cause of action. Qur exam nation of the conpl aint
filed in the instant case shows it states a cause of
action. Therefore, under the Rules of G vil Procedure,
the decision of the trial court in considering matters
not disclosed by the complaint constitutes reversible
error and we reverse, for unless an affirmative defense
appears on the face of a prior pleading, Which we submt
does not appear in the instant case, it nust be rai sed by
pl eadi ng, rather than by notion. . . .” (Id., at 327)
(Enmphasi s Added)

In Warwick v. Post, 613 So.2d 563 (Fla. 5'" DCA 1993), the

16



def endant asserted the defense of res judicata on a notion to
dismss. Plainly, the defense was not apparent on the face of the
conplaint. Here, the defense is quite apparent on the face of the
Conpl ai nt .

Staples v. Battisti, 191 So.2d 583 (Fla. 3d DCA 1966), was
deni ed under the old Rules of G vil Procedure and before Hawkins v.
williams, 200 So.2d 800 (1967).

| N Martin v. Eastern Airlines, Inc., 630 So.2d 1206 (Fla. 4t"
DCA 1994), the defendant filed a notion to dismss after it had
filed an answer. The affirmative defense did not appear on the

face of the conplaint.

17



CONCLUSION

This Court nmust approve the Referee’s Report and

Recomendat i on.

JEPEVAY AND JEPEVAY, P. A
19 West Fl agl er Street
Suite 407

Mam , Florida 33130
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Louis M Jepeway, Jr.
Fla. Bar No. 113699
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