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STATEMENT OF FONT SI ZE

Pursuant to this Court’s Adm nistrative Order dated July 13,
1998, Petitioner hereby certifies that this Brief utilizes 12
poi nt Courier New type font, a font that is not proportionately
spaced, and that this font type and size results in not nore

t han 10 characters per inch.



l. . . .« . . . . . . STATEMENT OF THE CASE AND OF THE FACTS

This is an appeal froman order of the Fifth District Court of
Appeal . That order reversed the trial court order entering
final judgnments in two actions for Petitioner, John Nadd. The
order also certified the following two questions as ones of
great public inportance, neriting a definitive answer fromthis
Court:

1.Does Florida’'s statute of Ilimtations [895.11 Fla. Stat.
(1995)] bar the registration in Florida, pursuant to the Uniform
Forei gn Money Judgnents Recognition Act (UFMIRA) [ 8855.601-
55.607, Fla. Stat.], of two noney judgnents obtained in France
in 1978 and 19797
2.1f Florida’'s statute of limtations is applicable, which
provi sion applies: subsection (1) [895.11(1), Fla. Stat.],
whi ch requires that an action (or proceeding) on a judgnent or
decree of a court of record in this state be brought wthin
twenty years; or subsection (2)(a) [895.11(2)(a), Fla. Stat.],
whi ch requires that an action (or proceeding) on a judgnment of
a foreign country or another state be brought within five years?
741 So.2d at 1165.

Petitioner respectfully submts that the issues presented by
t hese questions are 1) whether a proceeding for recognition of
a foreign judgnent under the Uniform OQut of Country Foreign

Money Judgment Act (“UFMIRA”) nust be commenced within the five-



year limtations period applicable to civil actions and
proceedi ngs on foreign judgnments; and 2) if not, whether the
UFMIRA, which was enacted in 1994, can be constitutionally
applied to revive the right to enforce French judgnents as to
which the limtations period had expired in 1983 and 1984, in
view of this Court’s decision in Wley v. Roof, 641 So. 2d 66
(Fla. 1994).

A C e Procedural Background

Respondent Le Credit Lyonnais, S.A (“LCL”) obtained French
j udgnments against M. Nadd. The judgnents were respectively
entered, of record, in France on May 9, 1978 and Oct ober 1, 1979
(“the Judgnments”). (R 5-14, 17-26).

At the tinme the Judgnents were entered in France, the only
means of enforcing a French judgnment in Florida was the
commencenent of a common | aw action. This right was subject to
a five-year limtations period, which runs from the date the
judgnments were entered in the originating jurisdiction. Fl a.
Stat. 895.11(2)(a); Turner Murphy Co. v. Specialty Construct.,

659 So. 2d 1242 (Fla. 1st DCA 1995). LCL did not comrence such
actions during t hose five-year l[imtations peri ods.
Accordingly, the rights to bring the Judgnents to Florida for
enforcenent expired, respectively, on May 9, 1983 and Oct ober 1,

1984, by operation of section 95.11(2)(a).

B. C e e s Trial Court Proceedings



LCL commenced the instant actions by filing the Judgnents and
supporting affidavits in the Orange County Circuit Court Clerk’s
office on October 4, 1995 and October 6, 1995, pursuant to
Fl orida s enactnent of the Uniform OQut-of-Country Coll ection of
Forei gn Money Judgnents Act (the “UFMIRA”), section 55.601 et
seq., Florida Statutes. At the sanme tinme, LCL filed conplaints
in each action, also seeking recognition and enforcenent of the
j udgnment s under the UFMIRA. (R 1-2, 15-16). Fl ori da adopt ed
the UFMIRA in 1994, ten and eleven years after the respective
expirations of the Ilimtations period for the Judgnents’
recognition and enforcenent in Florida.

As prescribed in section 55.604(2) of the UFMIRA, Nadd tinely
filed notices of objections to the Judgnents’ recognition and
enforcenent within thirty days of their filing. (R 35-37, 38-
41). He also filed motions to dismss the conplaints. The
obj ections included defenses grounded on service of process,
notice and opportunity to defend, due process and whet her French

courts would reciprocally enforce a simlar Florida judgnment.!?

1 These defenses included Fla.Stat. 855.605(g), which denies
recognition where the foreign jurisdiction would not give
recognition to a simlar judgnent rendered in this state. There
is no treaty between the United States and France that would
require judgnments rendered in the United States to be enforced
in France. They also included Fla.Stat. 855.605(2)(a), which
deni es registration where the Defendant in the proceedings in
the foreign court did not receive notice of the proceedings in
sufficient tinme to enable him to defend. M. Nadd did not
reside at the address where process was served on himby mil at



The obj ections, and the notions to dism ss the conplaints, also
i ncluded the defense that the actions for recognition were time-

barred pursuant to section 95.11(2)(a), Florida Statutes. These

def enses raised issues of fact and law for resolution by the
circuit court as required by Fla. Stat. 855.604(3).

On Decenber 28, 1995, Nadd served notions for summary judgnment
in both actions contending, inter alia, that the facts
supporting the statute of limtations defense were undi sputed
and that, therefore, Nadd was entitled to judgnment as a matter
of law. (R 66-91, 92-110). In opposing the nmotions, LCL
contended that section 95.11(2)(a) did not apply to
“proceedi ngs” under the UFMIRA, because “nere proceedi ngs” were
not “actions” within the meaning of section 95.11(2)(a). LCL
al so contended that, if the statute of limtations did apply, it
was equitably tolled because, it alleged, Nadd had fl ed France,
nmoved to Fl orida and conceal ed hi nsel f by changi ng his nanme from
“Jean” Nadd to “John” Nadd. (R 133-45). The |ower court denied
Nadd’ s sunmary judgnment notion on the ground that the equitable

tolling contention presented a material issue of fact. (R 203,

the time such process was al |l egedly served. As a result, he had
no know edge of the proceedings purportedly commenced through
t hat defective service of process. Simlarly, there was no
effort made to achieve service of process on the Defendant in
any manner that would conport with applicable notions of due
process and fundanmental fairness. Recognition my be denied on
this ground as well. (R 35-37; 38-41).



205) .

Thereafter, Nadd initiated discovery directed towards his
def enses and LCL’s conceal nent allegations. On June 10, 1996,
LCL noved to have the Judgnents recognized pursuant to the
UFMIRA. (R. 779-856, 857-925). These notions effectively sought
sunmary judgnment on all of Nadd s defenses, including the
statute of Ilimtations, reciprocity and due process. I n
response to Nadd’s notions to conpel related discovery (R 256-
91), LCL sought and obtained a stay of all discovery until the
| ower court could determ ne whether, as a matter of |aw, the
section 95.11(2)(a) limtations period applied to proceedi ngs
under the UFMIRA. (R 451-52, 456-57). Nadd also renewed his
sunmary judgment notion, this time supporting it wth an
af fi davit? showi ng that Nadd did not conceal hinmself in Florida.
(R. 535-53, 554-72). The parties subnmtted extensive nmenoranda
of law on all of these issues. (ld.; R 779-856, 857-925, 480-
529).

On June 18, 1997, the lower court entered an order resolving

2 Nadd’ s af fidavit showed, anong ot her things, that Nadd, upon
moving from Paris to Pensacola and then Orlando, had left a
forwarding address wth French postal aut horities; had

registered with the French Consul ate gi ving his Florida address;
was listed in the Pensacola and Ol ando phone books as Jean
Nadd; that he did not change his name to John unti
approxi mately 1992 when he becane a United States citizen; and
that he was easily | ocated by anyone wishing to find himat all
times. (R 329-440).



the i ssue of the statute of limtations’ applicability in Nadd' s
favor. (R 573-75). Specifically, the court, following the only
ot her UFMIRA deci sion on point,® held that section 95.11(2)(a),
the five-year statute of |imtations for actions on foreign
judgments, was fully applicable to LCL’s recognition proceedi ngs
under the UFMIRA. The sanme order denied Nadd's renewed summary
judgnment notion on the ground that disputed issues of fact
exi sted as to whet her Nadd conceal ed hinself in Florida, thereby
tolling the limtations period. Id.

Upon recei pt of this order, Nadd renewed his di scovery requests
into the factual basis for LCL's fraudulent conceal nment
al |l egati ons, and subsequently noved to conpel this discovery.
(R 576-81, 582-86). Rat her than provide this discovery, LCL
withdrewits fraudul ent conceal ment all egations, with prejudice.
(R 587-615). Accordingly, on April 14, 1998, the | ower court
entered final judgnents in each of the two actions. (R. 625,
626). LCL took an appeal from those final orders to the Fifth

District Court of Appeal. (R 627-30, 631-34).

s Vrozos v. Sarantopoul os, 195 I11. App. 3d 610, 552 NE 2d
1093 (App. Ct. 111. 1990).



C. . . . . . . . . . . . . . . . . . Appellate Proceedings

On Septenber 10, 1999, the Fifth District Court of Appeals
reversed the trial court’s order and vacated the final judgnments

for Nadd. Le Credit Lyonnais, S.A v. Nadd, 741 So.2d 1165

(Fla. 5'h DCA 1999). The appellate court held that the trial

court erred in applying section 95.11(2)(a)’s five-year

limtations period to bar “registration” under the UFMIRA. It
hel d that
Florida’s five-year statute of Ilimtations directed at
actions brought on judgnents of foreign countries does not
apply to the registration, filing or recording of a foreign
judgnment pursuant to the UFMIRA, and that the applicable
statute of limtations are the ones pertinent to Florida' s

donestic judgnents.
741 So.2d at 1172. The court vacated the final judgnents for
Nadd because the UFMIRA recognition proceeding had been
commenced within the twenty-year period applicable to actions on
Fl orida judgnents, neasured from the date the judgnents were
entered of record in France. |d.

The court began its analysis by stating that there were no
deci sions in other UFMIRA states addressing this question, and
t hat decisions wunder the analogous Uniform Enforcenent of
Forei gn Judgnments Act (the “UEFJA”, Florida Statutes 855.501 et
seq.) had produced “a marvel of diversity and non-uniform
results.” The court placed these decisions in three categori es.

The first consisted of jurisdictions that had applied their



statute of limtations applicable to the commencenent of actions
on foreign judgnents to bar “registration” outside that period.
741 So.2d at 1170, citing, e.g., Lawence v Systems, Inc. V.
Superior Feeders, Inc., 880 S.W2d 203 (Tex. App. 1994). O hers,
t he court noted, had “given nore credence to foreign [sister
state] judgments under the UEFJA than is due their donestic
j udgnments.” ld., citing, e.g., Drllevich Constr., Inc. V.
Stock, 958 P.2d 1277, 1998 Ok 39 (Ckla. 1991). This “super-

reci procity” was achi eved by applying the “regi stration state’s”
statute of limtations applicable to “enforcenment” of donestic
judgnments, and beginning that period on the date the judgnment
was “registered” in the forum state. | d. In Florida, this
would nean that a foreign judgnent would be good for an
additional twenty vyears after it was “registered,” and
registration could occur for as |long as the judgnent could be
enf orced where rendered. Because French judgnments are valid in
France for thirty years, the judgnents at issue here, once
“registered,” would have a potential life of fifty years under
this anal ysis.

The Fifth DCA rejected both of these approaches in favor of
what it termed a “nore noderate approach:”

If the foreign judgnent s enforceable in the

originating jurisdiction, it can be registered in the

forum state. But its enforcenent and effect in the
forumstate turns on conpliance with the forumstate’s



statute of limtations, which is applicable to
donmestic judgnents, gauged fromthe date the judgnent
was rendered; not the registration date.

741 So.2d at 1171, citing, e.g., Hunter Technol ogy, Inc. v.
Scott, 701 P.2d 645 (Colo. App. 1985). The effect of this
holding is that LCL’s Judgnents can be “registered” in Florida
at any tinme within section 95.11(1)'s twenty-year period, but
they may not be enforced beyond that point.

The appellate court adopted this approach because, in its
view, it best acconplished the legislature’'s intent, which it
described as fol |l ows:

achi eving enforcenent of Florida judgnents abroad by

according foreign judgnments reciprocity of treatnent

in Florida was the primary purpose for adopting the

UFMIRA, as well|l as the UEFJA.

ld. at 1172. The court reached this view even though section
95.11(2)(a) requires the commencenment within five years of an

“action” on a judgnent and “action” is statutorily defined as “a

civil action or proceeding.” Fla. Stat. 895.011. Some UEFJA
states, such as Georgia,* had held their statutes of limtations
on actions on judgnents to be inapplicable to “mere proceedi ngs”
under the uniform | aw. The plain | anguage of section 95.011,
the court acknow edged, meant that this “semantical solution

appeared to be unavailable in Florida.” 741 So.2d at 1171.

4 See, e.g., Wight v. Trust Conpany Bank, 219 Ga. App. 551,
466 S.E.2d 74 (Ga. App. 1995)



The Fifth DCA's alternative *“solution” to section
95.11(2)(a)’'s clear applicability to UFMIRA proceedi ngs was to
sinply reject the result mandated by the statutes' words,
suggesting that such words coul d take on different nmeani ngs when
viewed “in the large context of the text.” 741 So.2d at 1172
(enmphasi s added). From this “large context of the text,” the
court concluded that section 95.11(2)(a)’s five-year period
woul d not apply to UFMIRA recognition proceedi ngs because that
would run counter to the Legislature’s goal of achieving
reciprocity.

Freed fromthe constraints of the statutes’ plain |anguage,
the court adopted, for proceedings on foreign judgnents, the
twenty-year limtations period for actions on judgnents of “a
court of record of this state.” Fla. Stat. 8§ 95.11(1). The
court did not address the obvious conflict between this hol ding
and section 95.11(1)'s express applicability to Florida
judgnments. Instead, the court selected the twenty-year period
because it apparently believed that a foreign judgnment becane a
Fl ori da judgnment upon its “filing, registration or recording.”
This is apparent in its conpanion holding that this twenty-year
period woul d commence on the date the judgnment was rendered in
France, the equival ent of the entry of a Florida judgnent. This
woul d nean that the French judgnent would receive no greater

dignity, that is, enforceable life, than a Florida judgnent,



t hereby avoi ding “super-reciprocity.” 741 So.2d at 1172.

The court did not address Nadd s argunment that its result
was barred by this Court’s decision in Wley v. Roof, 641 So.2d
66 (Fla. 1994). In Wley, this Court held 1) that a due process
property right attaches to the expiration of an applicable
limtations period; and 2) that any subsequent |egislative
attenmpt to revive that extinguished right violates due process.
The UFMIRA was not enacted until 1994, sone ten and el even years
after the right to comence common | aw actions on the 1978 and
1979 Judgnments had, in fact, expired under section 95.11(2)(a).
Accordingly, the Fifth DCA's hol ding had the effect of extending
the applicable limtations period from five to twenty years,
thereby reviving LCL’s | ong-expired rights to enforce its French
judgnments in Florida. This is the very result W1l ey prohibits.

1. SUMVARY OF ARGUNMENT

The appellate court erred in two general respects. First,
the court rejected the result mandated by the plain | anguage of
the UFMIRA and 95.11(2)(a), because it found that result to be
inconsistent withits viewof the legislature’s true intent: the
achi evenent of reciprocity of enforcenent for Florida judgnents
in foreign countries. The legislature’s intent, however, nust
al ways be determ ned by giving the statute’s words their plain
and ordinary nmeaning. Where these words are unanbi guous, the

court is not free to engage in statutory construction at all.



This is always the case where, as here, the legislature has
chosen to define the statute s terns. The appellate court’s
error is manifest inits characterization of the contrary result
as the product of an “over-enphasis on definitions of words.”
The correct result is that mandated by the |egislature s words,
regardl ess of the court’s view of the wi sdom of that result.
Beyond this error, the court’s analysis proceeded fromthe
m st aken prem se that the UFMIRA aut hori zes donesti c enforcenment
upon the conpletion of the clerical task of “registration,
filing or recording.” 741 So.2d at 1172. |In fact, the UFMIRA
sets forth procedures for the judicial resolution of defenses to

recognition, after notice and a hearing on objections to

recognition and enforcenent, if any are made. “Recognition” is
not achieved unless and until these objections are waived or
judicially resol ved. If issue is joined on these objections,

the circuit court, after appropriate proceedings to resolve
guestions of law and fact, nust enter an order granting or
denyi ng recognition. It is only after this proceeding is
conpleted in favor of the judgnment creditor that the foreign
j udgnment may be “recogni zed.”

A recognition proceedi ng under the UFMIRA i s, therefore, an
“action [proceedingl] on a foreign judgnent” that nust be
commenced within five years after the judgnent is entered in the

foreign country. Fla. Stat. 895.11(2)(a). Once recognition is



achi eved, the foreign judgnent my be enforced in the sane
manner as a Florida judgnment. Fla. Stat. 855.604(5). It is at
this point that the twenty-year statute applicable to actions on
judgments of the courts of this state applies to limt
enforcenent to twenty years. Fla. Stat. 895.11(1).

The appellate court’s decision is also contrary to the
wei ght of authority from other jurisdictions. The only other
deci sion addressing the limtations issue under the UFMIRA, as
enacted in Florida, is Vrozos v. Sarantopoulos, 195 IIl1. App. 3d
610, 552 NE 2d 1093 (IIl. App. Ct. 1990). It holds that a
proceedi ng for recognition nust be comenced within the sane
peri od applicable to actions on foreign country judgnents. The
Fifth DCA cited Vrozos, but did not acknowl edge the
applicability of its holding. 741 So.2d at 1168, n. 19.

Simlarly, a thirteen state nmgjority holds that a UEFJA
proceeding for recognition of sister state judgnment nust be
commenced within the same l|imtations period applicable to
common | aw actions to enforce foreign judgnents. Further, of
the mnority states, nost turn on the distinction between an
“action” and “proceeding,” a distinction that is unavailable in
Fl orida, given section 95.011's definition of ®“action” as a
“civil action or proceeding.”

Second, the court gave the 1994 enactnment of the UFMIRA

retroactive application, as it held that this enactnment all owed



enf orcenent of 1978 and 1979 French judgnents sone ten and
el even years after the right to comence conmon | aw actions on
t hose judgnments had undeni ably expired. Even if the | egislature
had i ntended that section 95.11(2)(a) would not apply to UFMIRA
proceedi ngs, there is no indication that the |egislature also
intended to revive the right to enforce foreign judgnents as to
which the limtations period had already expired. And if that
had been i ntended, the statute would violate Nadd s due process
rights as established by this Court’s decisionin WIley v. Roof,
supra.

LT STATEMENT ON JURI SDI CT1 ON

The jurisdiction of the Supreme Court of Florida arises
under Rule 9.030(a)(2)(A(v), Florida Rules of Appellate
Procedure, as the Florida Fifth District Court of Appeals has
certified the two questions set forth above to be questions of
great public inportance. Le Credit Lyonnais v. Nadd, 741 So.2d
1165, 1165 (Fla. 5t DCA 1999). This Court has deferred a
determ nation of its jurisdiction, and has ordered that the
parties submt briefs onthe nerits, addressi ng those questi ons.
Accordingly, Petitioner has not separately briefed the question
of jurisdiction. However, it is respectfully submtted that the
i nportance of the certified questions is self-evident fromthe

poi nts and authorities set forth in this brief.



V. ARGUMENT
A. CONTROLLI NG PRI NCI PLES OF STATUTORY CONSTRUCTI ON
MANDATE APPLI CATI ON OF SECTI ON 95. 11(2)(a) ' s FI VE- YEAR
LI M TATI ONS PERI OD TO RECOGNI TI ON PROCEEDI NGS UNDER
THE UFMIRA
1. Controlling Principles of Statutory Construction
First, and al ways, the nost inportant factor in construing
a statute is the legislature's intent. City of Boca Raton v.
G dman, 440 So.2d 1277 (Fla. 1983). This nust be ascertained
from the statute's plain |anguage. Lei sure Resorts, Inc. v.

Frank J. Rooney, Inc., 654 So.2d 911 (Fla. 1995). |If the intent

is clear fromthe | anguage used, the court has the absolute duty
to give effect to that intent; the court may not redefine the
| egi sl ature's words. Engl ewood Water Dist. v. Tate, 334 So.2d
626 (Fla. 2d DCA 1976). Courts are w thout power to construe an
unambi guous statute in a way that woul d extend, nodify, or limt
its express ternms or its reasonable and obvious inplications.
To do so would be a usurpation of |egislative power. Holly v.
Aul d, 450 So2d 217, 219 (Fla. 1984).

It is presuned that the |egislature knows the neani ngs of
the words it has chosen to use in conveying its intent. King v.
Ellison, 648 So.2d 666 (Fla. 1994). Mor eover, where the
| egislature has chosen to define a term that definition
controls over all others. First Nat'l Bank v. Florida

| ndustrial Com 154 Fla. 74, 16 So.2d 636 (Fla. 1994). Only



where there is anmbiguity may the court turn to rules of
construction to interpret a statute. Wgner v. Botts, 88 So.2d
611 (Fla. 1956).

Where construction is necessary, the courts should avoid a
construction that would place different statutes covering the
sane general field in conflict. City of Boca Raton v. G dman,
supra. Rather, where a nore recent statute relates to matters
covered in whole or in part by a prior statute, the two should
be harnoni zed so that each statute will be given its intended
effect. Ellis v. City of Wnter Haven, 60 So.2d 620 (Fla
1952). Inplied repeals of statutes are di sfavored. Pal mHarbor
Special Fire Control District v. Kelly, 516 So.2d 249 (Fla
1987). Only where the legislature has clearly expressed its
intention to repeal a statute will it no | onger apply. Wbodgate
Devel opment Corporation v. Ham Iton Investnment Trust, 351 So. 2d
14 (Fla. 1977). Simlarly, interpretations that render
statutory provisions superfluous are to be avoided and courts
may not presune that a statute enpl oys usel ess or superfluous
| anguage. Johnson v. Feder, 485 So.2d 409, 411 (Fla. 1986).
Finally, a statute nust be construed so as to render it
constitutional in purpose and effect, and any doubts about its
meani ng must be so resol ved. State v. G obe Conmunications

Corp., 648 So.2d 110 (Fla. 1994).



2. The Statute of Limtations

Florida s statute of limtations provides:

95.11.1 Applicability. —

A civil action or proceeding, called “action” in this
chapter, . . .shall be barred unless begun within the
time prescribed in this chapter or, if a different

time is prescribed el sewhere in these statutes, within
the tinme prescribed el sewhere.

Fla. Stat. 8§ 95.011 (1977) (enphasis added). The limtations

periods applicable to specific classes of civil actions or
proceedi ngs, are found in section 95.11, which includes the
foll ow ng:
95.11 Actions other than for recovery of real
property shall be comrenced as foll ows:

W THI N TVENTY YEARS. —
An action on a judgnment or decree of a court

of record in this state.
W THI N FI VE YEARS. —
An action on a judgnment or decree of any

court, not of record, of this state or any court of

the United States, any other state or territory in the

United States, or a foreign country.
Fla. Stat. 88 95.11(1), 95.11(2)(a) (1977) (enphasis added).

These provisions are direct and unanbi guous. The phrase
“civil action or proceeding” is clear evidence that the
| egislature intended that the limtations period apply to any
activity that has as its object the procurenent of a court order
or other judicial relief, of any kind. See, e.g., Lawence v

Systenms, Inc. v. Superior Feeders, Inc., 880 S. W2d 203, 207-208

(Tex. App. 1994)



3. UFMJIRA  Procedures For Recognition And
Enf or cenent

Prior to the enactnent of the UFMIRA, the only neans of
enforcing a foreign country judgnent in Florida was the
commencenent of a civil action through the filing of a conpl ai nt
on that judgnment. The UFMJIRA was intended to stream ine that
process. It specifies statutory objections to recognition of a
foreign judgnment and the procedures applicable to two discreet
subjects: recognition and enforcenent.

The UFMIRA recognition procedure does not accord automatic
recognition and enforceability to foreign judgnents upon their
filing in Florida. Rat her, the act provides a nulti-step
process that includes notice to the judgnment debtor and an
opportunity to file a notice of objections, “specifying grounds
for non-recognition or non-enforceability [of the foreign
judgment] under this act.” Fla. Stat. 55.604(2). Further, upon
application by either party, the circuit court is commnded

to conduct a hearing, determ ne the issues and enter

an appropriate order granting or denying recognition

in accordance with the terns of this act.

Fla. Stat. 55.604(3). If a notice of objection is not filed,
the clerk of the court may record a certificate stating that no
obj ection has been filed. Fla. Stat. 55.604(4). The foreign
j udgment may not be enforced unless and until the clerk records

a certificate of no objections or the circuit court enters an



order granting recognition. Fla. Stat. 55.604(5); Frymer v.
Brettschnei der, 696 So. 2d 1266, 1267 (Fla. 4th DCA 1997), reh
den. (March 27, 1998) (where judgnent debtor files objections to
enf orcenent, circuit court hearing nust be held and “[i]t is
only upon entry of the order resulting from such hearing that
the foreign judgnent may be enforced by a Florida court or a
lien on any Florida real property established”).

These proceedi ngs are necessary to determ ne the questions
of law and fact set forth in section 55.605. Subsection one of
that statute sets forth three preconditions that, if present,
concl usively preclude registration and enforcenent:

(1) A foreign judgnent i s not conclusiveif:

The judgnment was rendered under a system which does

not provi de i nparti al tribunals or
procedures conpatible with the requirenents

of due process of |aw.

The foreign court did not have personal jurisdiction
over the defendant.

The foreign court did not have jurisdiction over the
subj ect matter.

Fla. Stat. 55.605(1). A Florida court may not grant recognition
to any foreign judgnent that falls under a section 55.605(1)
prohi bition. Chabert v. Bacquie, 694 So. 2d 805, 811 (Fla. 4t"
DCA 1997) (“Hence if Chabert is correct that the French court
| acked jurisdiction over hi munder the Hague Servi ce Conventi on,

t hen under section 55.605(1)(b) we may not accord recognition to



the French judgnent in this case.”)

Subsection two sets forth seven “perm ssive preconditions”
which may be applied to prevent recognition of a foreign
j udgnent :

(2) A foreign judgnent need not be recognized if:

The defendant in the proceedings in the foreign court

did not receive notice of the proceedings in
sufficient time to enable himor her to defend.

The judgnent was obtained by fraud.

The cause of action or claimfor relief on which the

judgnent is based is repugnant to the public

policy of this state.

The judgnent conflicts wth another final and
concl usi ve order.

The proceeding in the foreign court was contrary to an
agreenment between the parties under which the
di spute in question was to be settled otherw se
t han by proceedings in that court.

In the case of jurisdiction based only on personal
service, the foreign court was a seriously
i nconvenient forumfor the trial of the action.

The foreign jurisdiction where judgnent was rendered
woul d not give recognition to a simlar judgnment

rendered in this state. For purposes of this
par agr aph, the Secretary of State shall establish
and maintain a list of foreign jurisdictions

where the condition specified in this paragraph
has been found to apply.

VWhet her the objections raise nmandatory or perm ssive
preconditions to recognition, they nust be overrul ed before the
foreign judgnent may be enforced as though it were a final

judgnment of a Florida court:



The effect of overruling objections and granting

recognition of a foreign judgnent is that the foreign

judgnment is thereupon immediately enforceable as
though it were a final judgnment of a Florida court.

See 855.604(5), (6), and (7), Fla. Stat. (1995).

Chabert v. Bacquie, 694 So. 2d 805, 808 (Fla. 3d DCA 1997)
(enmphasi s supplied).

| nportantly, the two French judgments at issue herein have
not yet achieved the status of recognition, as the trial court
has not ruled on Nadd's section 55.605 objections to
recognition.

Clearly, therefore, a foreign judgnment is not automatically
advanced to the enforcenment stage by the mnisterial act of
registration. Rather, the judgnent creditor nust successfully
traverse the recognition proceedi ngs set forth in section 55.604
in order to achieve recognition and enforcenment in Florida.

VWen the UFMIRA's substance and procedure are properly
understood, it becomes clear that the Fifth DCA erred in
attributing to the legislature an intent to nmake the section
95.11(2)(a) limtations peri od i napplicable to t hose
proceedi ngs. A requirenment that UFMIRA proceedi ngs be conmenced
within five years is no |less logical than a requirenent that a
common | aw conpl ai nt on that judgnent be commenced within the
sane peri od.

The appellate court appears to have drawn a contrary

i nference because it confused “recognition” with nere “filing,



registration or recording.” This error is reveal ed by the manner
in which the appellate court phrased its hol ding
Accordingly, we hold that Florida s five-year statute
of limtations directed at actions brought on
judgnments of foreign countries, does not apply to the
registration, filing or recording of a foreign
j udgnment pursuant to the UFMIRA, and that the
applicable statute of Ilimtations are the ones
applicable to Florida s donestic judgnents.
741 So.2d at 1172 (enphasis added). Inplicit in the enphasized

phrase i s the assunption that the act permts enforcenent on the
conpletion of the clerical task of filing. Clearly, the act

requires nore than “registration, filing or recording” as a
condition precedent to enforcenent. “Registration, filing or
recording” are the beginning of a statutory procedure that nust

culmnate in “recognition” and that requires either a failure to
object, after notice, or a court order granting recognition
after appropriate proceedings to resolve the objections.

“Recognition,” therefore, is a status achieved only after the
resol uti on of disputed issues of |aw or fact that are rai sed and
deci ded in accordance with fundanental notions of due process:

notice and an opportunity to be heard.

By rel egati ng UFMIRA practice to the performance of clerical
functions, the appellate court nmi sapprehended the “| arge cont ext
of the text” fromwhich it drew its view of the legislature’s
intent. The appell ate decision, therefore, cannot be reconcil ed

either with section 95.11(2)(a)’'s clear applicability to



“proceedi ngs,” or with the UFMIRA’ s provi sion for proceedings to
resol ve substantive di sputes through the procurenment of a court

or der.



4. The Legislature Did Not Inpliedly Repeal Section
95.11(2)(a), Florida Statutes

The Fifth DCA has usurped the Florida Legislature’ s power
by ignoring the plain and ordinary nmeaning of the |anguage in
the UFMIRA and the limtations statutes to apply a five-year
limtations period to the commencenent of proceedi ngs to enforce
foreign judgnents. In construing a statute, courts are not
permtted to attribute to the |l egislature an intent beyond that
expressed. Public Health Trust v. Lopez, 531 So.2d 946 (Fl a.
1988); Bill Smth v. Cox, 166 So. 2d 497, 498 (Fla. 2d DCA
1964) . Because the UFMIRA contains no express statute of
limtations, the Fifth DCA was bound to apply the existing
l[imtations statutes in a way that respects their plain neaning.

The appellate court inpermssibly concluded that the
UFMIRA' s silence on the statute of Ilimtations evidences an
intent that the twenty-year statute applicable to donestic
judgnments should apply instead of the five-year statute
applicabl e foreign judgnents. It was al so bound to construe the
more recently enacted UFMJRA i n a manner that harnonizes it with
95.11(2)(a) and does not effect an inplied repeal of the latter.
Woodgat e Devel opnment Corporation v. Ham lton Investnent Trust,
supra. Since the legislature has nowhere expressed any intent

that section 95.11(2)(a) be repealed, it nust be deened to

apply. | d. Since the Fifth DCA' s construction of the UFMIRA



operates as a repeal by inplication of section 95.11(2)(a), it
may not be upheld in the absence of positive repugnancy between
the UFMJIRA and 895.11(2)(a), unless the UFMIRA clearly states
t hat such effect is intended. New Smyrna v. Mathewson, 113 Fl a.
861, 152 So. 706 (Fla. 1934). There is no such expressed intent
and no repugnancy between the UFMIRA and Section 95.11(2)(a),
whi ch nmust therefore be held to govern

Furthernore, as discussed bel ow, the court’s application of
the UFMIRA retroactively to revive causes of action extingui shed
ten and eleven years prior to its enactnent, produces an
unconstitutional result. A repeal of a statute may not be
inplied if it wll produce an unconstitutional result.
Jacksonville v. Bowden, 67 Fla. 181, 64 So. 769 (Fla. 1914).

B. APPLI CATI ON OF THE TWENTY- YEAR PROVI SI ON VI OLATES
THE BAR AGAI NST JUDI CI AL LEG SLATI ON

The Fifth DCA's analysis led it to a remarkable result:
section 95.11(1), which expressly applies to judgnents of
Fl orida courts, was held applicable to proceedings to recogni ze
French judgnents, while section 95.11(2)(a), which applies to
foreign judgnments, was held inapplicable to proceedings to
recogni ze French judgnents.

The appellate court reached this incongruous result by
attenmpting to achieve the “right” degree of reciprocity. It

believed that the five-year limtations period would deter



foreign countries fromadequately recogni zi ng Fl ori da j udgnents.
The court also feared what it ternmed “super-reciprocity” by
according foreign country judgnents nore respect, that is, a

| onger enforceable life, than that accorded Fl orida judgnents.

The Fifth DCA settled on a nore “noderate” approach:
section 95.11(1)’'s twenty-year period, neaning that a French
judgment woul d get the same respect in Florida as a Florida
j udgnent . The twenty-year period would commence when the
judgnment was entered in France, just as if it had been entered
in Florida. |If the judgnment is “filed, registered or recorded”
during its twenty year life, it my be enforced in Florida as
though it were a Florida judgnment; and to avoid “super-
reciprocity,” the judgnment woul d no | onger be enforceable on the
twentieth anniversary of its entry in France.

Such an attenpt to balance policy objectives is the
excl usive province of the legislature. Wile the court’s goal
may be noble, its means are wholly inproper, and violate the
fundament al principle of separation of powers:

We do not deemit necessary to cite any of the nyriad

of cases wherein we have, w thout exception, held that

under our system of three distinct, separate and

i ndependent branches of governnment - executive,

| egislative and judicial - no one of them should

infringe upon the province of either of the others.

Courts construe and interpret the laws, but they do

not make them They should never assune the
prerogative of judicially |egislating.



Hancock v. Board of Public Instruction of Charlotte County, 158
So. 2d 519, 522 (Fla. 1963) (enphasis supplied).

The Fifth DCA strayed into this prohibited territory with
its strained construction of the limtations statutes. Florida
| aw prohibits an appellate court from attenpting to vary the
clear legislative intent expressed in the | anguage of a statute
even if such change is designed to bring about what the judge
may conceive to be a nore proper result. Tatzel v. State, 356
So. 2d 787, 790 (Fla. 1978); Vocelle v. Knight Bros. Paper Co.,
118 So. 2d 664 (Fla. 1st DCA 1960). The proper forum wi thin

which to seek change is the legislature. Tatzel at 790. This

fundamental principle is set forth in this Court’s decision in

McDonal d v. Rol and, 65 So. 2d 12, 14 (Fla. 1953):

VWhere the Legislature’s i ntention i's clearly
di scernible, the Court’s duty is to declare it as it
finds it, and it may not nodify it or shade it, out of
any consideration of policy or regard for untoward
consequences.

The Fifth DCA violated this duty and erred in applying 8

95.11(1) rather than § 95.11(2)(a).

C. LCL’S JUDGVENTS WERE TI ME-BARRED FIVE YEARS AFTER
THEI R RENDI TI ON, TEN YEARS PRI OR TO ENACTMENT OF THE
UFMIRA, AND SUBSEQUENT ENFORCEMENT OF THOSE JUDGVENTS
IN FLORIDA |S AN UNCONSTI TUTI ONAL DEPRI VATI ON OF
NADD S PROPERTY RI GHT | N THE EXTI NGUI SHVENT OF LCL'S
CLAI M5

The district court’s ruling nmust be reversed for the



addi ti onal and independent reason that enforcenment of LCL's
j udgnment s agai nst Nadd woul d violate Nadd s due process rights
under the Florida constitution. LCL's rights to bring actions
to enforce these judgnents unequivocally were extinguished ten
and el even years prior to the 1994 enactnent of UFMIRA. That
enact ment was not intended to revive those rights. Moreover,
any such attenpt would be constitutionally prohibited.

Prior to 1994, the year the Florida Legislature enacted the
UFMIRA, the only nmeans of enforcing a foreign country’s judgnent
in Florida was through the filing of a conplaint seeking
recognition at comon |law. The two French judgnents were filed
of record in France on May 9, 1978 and October 1, 1979,
respectively. The statute of limtations began to run on any
action to enforce these judgnents in Florida on those dates.
Turner Murphy Co. v. Specialty Construct., supra (action to
enforce South Carolina judgment in Florida was tinmely under
section 95.11(2)(a) because it was commenced in Florida within
five years of its entry in South Carolina).

Thus, LCL's right to commence actions or proceedings to
enforce the two French judgnents became time-barred,
respectively, on May 9, 1983 and October 1, 1984, five years
after they were entered in France. This was conclusively
established on the instant record as a matter of both fact and

| aw.



The plain |anguage of the UFMIRA and the statute of
limtations permts no conclusion except that the Legislature
i ntended section 95.11(2)(a) to fully apply to actions under the
Uni formAct. However, if the Legislature had intended, through
the UFMIRA, to revive those extinguished clainms, its enactnment
would violate Nadd' s due process rights under the Florida
constitution. Once a right to assert a claim for relief is
extingui shed by operation of the applicable statute of
limtations, the legislature is constitutionally prohibited from
reviving that right. WIley v. Roof, supra.

In Wley, this Court considered the constitutionality of an
act that purported to increase the limtations period applicable
to clainms based on child nolestation fromfour to twenty years.
The plaintiff’s claim had al ready beconme time-barred, but the
subsequent amendnent purported to revive the claim This Court
hel d that, under the Florida Constitution’s due process cl ause,

the action, once tinme-barred, could not be revived:

Florida s statute of limtations, section 95.11, bars
all actions unless comenced within the designated
tines. Once barred, the legislature cannot

subsequently declare that “we change our mnd on this
type of claini and then resurrect it. Once an action
is barred, a property right to be free froma claim
has accrued.
641 So. 2d at 68 (enphasis added). Notably, this Court did not
limt the scope of its holding to any particular class or

category of claim It said section 95.11 “bars all actions”



unl ess brought within the prescribed periods. The Legislature
could not change its mnd on “this type of claim” a generic
reference to any type of claimfalling within section 95.11"s
anbi t. This broad |anguage protects an individual’'s
constitutional right to be forever free froma claimthat has
once beconme tine-barred, and defines the Legislature’s
constitutional incapacity to inpair that right.

It follows that the right to domesticate LCL's judgnents
agai nst Nadd expired in 1983 and 1984, eleven and twelve years
before these proceedings were comenced. The Legislature does
not have the constitutional power to reinstate that right. Any
effort to do so would be a violation of due process.

Further, because the UFMIRA does not expressly provide for
retroactive application, this Court would have to find that
intent to be inplicit in the act’s provisions. However, that
inplication is constitutionally prohibited. A court nust
construe enactnents to make them conform to the constitution
wi t hout violating the plainintent of the |egislature. State v.
Mtro, 700 So. 2d 643 (Fla. 1997), reh. den. (October 21, 1997).
Accordingly, this Court mnust resolve any doubts about a
statute’s meaning in favor of a construction that will render it

constitutional. State v. G obal Comrunications Corp., 648 So
2d 110 (Fla. 1994).

These controlling authorities mandate the concl usion that



the Fifth DCA erred in construing UFMIRA to require application
of the twenty-year statute of limtations, and in applying this
limtations period retroactively to revive extinguished rights
to enforce the Judgnents in Florida. A statutory construction
that effectively revives time barred actions is a deprivation of
due process, and is unconstitutional under WI ey.

Al t hough this due process issue was briefed below, the
appellate court chose not to address it. It is respectfully
submtted that there can be no principled distinction between
Wley v. Roof and the facts of this case, and that the Fifth
DCA' s deci sion nust be reversed on this ground alone. In view
of Wley, this Court nmust hold either that section 95.11(2)(a)
sets forth the Ilimtations period applicable to UFMIRA
proceedi ngs, or that the statute cannot be applied retroactively
to revive the extinguished rights to enforce the instant

Judgnents in Florida.

D. THE DI STRICT COURT'S HOLDING IS PREM SED UPON THE
ERRONEOUS ASSUMPTION THAT THERE |S NO PRECEDENT
GOVERNI NG APPLI CABI LI TY OF THE STATUTE OF LI M TATI ONS
TO UFMJIRA CASES

Saying that it had found no cases di scussing applicability

of the forumstate’'s statute of limtations to the recording of
a foreign judgnment under the UFMIRA, the Fifth DCA | ooked for

gui dance to deci sions under the anal ogous Uni form Enforcenment of

Forei gn Judgnments Act (UEFJA). 741 So.2d at 1167. However, the



court overl ooked the one reported decision under the version of
UFMIRA adopted in Florida, addressing the statute of limtations

i ssue. Vrozos v. Sarantopoul os, supra. |In Vrozos, the lllinois

appeal s court considered whether that state’s general five-year

statute of Ilimtations applied to an “action to commence
registration” of a Canadi an judgnment that was “civil in nature,”
where no specific statute of limtations was given in the

UFMIRA. The court found that it did apply.

The Fifth DCA should clearly have followed Vrozos to
effectuate a uniform interpretation and construction of the
uniformact in all states. This Court has held that a Florida
appellate court should follow decisions of other states that
have addressed the i ssue arising under a uniformact. Valentine
v. Hayes, 102 Fla. 157, 135 So. 538, 540 (Fla. 1931); Accord,
Teague v. Hoskins, 709 So. 2d 1373 (Fla. 1998) (supporting
resort to prior holdings interpreting Uniform Negotiable
| nstrunments Law).

lronically, the Fifth DCA acknow edged t hat uni forml aws are
to be “uniformy interpreted.” However, its opinion fails to
address Vrozos, except toinclude it as part of a string cite in
a footnote directed to UEFJA cases. 741 So.2d at 1168. The
expl anatory parenthetical acknow edges that the case arises

“under UFMIRA”, but it addresses only that portion of the



opinion that deals with the effect of a judgnment’s renewal in
the originating jurisdiction.

| mportantly, the trial court had obeyed this Court’s ruling
in Valentine, and foll owed Vrozos:

Regi stration proceedi ngs under the Act are “actions”

within the meaning of section 95.11(2)(a), Florida
St at ut es. See Vrozos v. Sarantopoulos, 552 NE 2d

1093, 1098 (App. Ct. I1II. 1990) (general five year
statute of I|imtations applied to an action to
comrence registration of a foreign judgnment where no
specific statute of l|imtations was given in the

Uni form Foreign WMoney Judgnents Recognition Act).

Thus, section 95.11(2)(a) governs actions to register

judgnments of a court of a foreign country and is

applicable to this case. [R 573-75]

The Fifth DCA should also have followed Vrozos, and held that
LCL’s 1978 and 1979 judgnments becane tinme-barred in 1983 and
1984 under section 95.11(2)(a).

It should be noted that the Illinois legislature
subsequently repeal ed t he UFMJIRA and adopted a different uniform
act applicable to domestic enforcement of foreign country
j udgnent s. That act, the Uniform Enforcenent of Foreign
Judgnents Act, 735 I1II.C S. 5/12-650 through 12-657, (West
1992), does not <contain the UFMIRA procedure; that s,
“recognition,” follow ng notice, objections, a hearing and an
order, is no longer required in Illinois. Subsequent Illinois

deci sions have confirmed that this new statute changed the

result reached by Vrozos under the UFMIRA, because the new

statute did not provide a procedure that is “civil in nature.”



E.g., La Societe Anonyne Goro v. Conveyor Accesories, Ind., 286
I11.App.3d 867, 677 N.E.2d 30 (IIl. App. 2 Dist. 1997) (prior to
1991 wunder Illinois UFMIRA, five-year general statute of
limtations applied because act was silent and action was civil
in nature); In re Marriage of Kramer, 253 Ill.App.3d 923, 625
N. E. 2d 808, 811-12 (IIl1l. App. 1993) (legislature’s 1991 adopti on

of new uniform | aw changed practice as set forth in Vrozos).

Accordingly, the five-year I1linois general statute of
limtations does not govern proceedi ngs under the new Illinois
statute.

The Fifth DCA cited Johnson v. Johnson, 267 II1|. App. 3d 253,

642 N.E.2d 190 (Ill.App. 2 Dist. 1994), a UEFJA case that

reasons by analogy to the new uniform law discussed in La
Soci ete Anonyne Goro and Kramer. 741 So.2d at 1171. However,
the Fifth DCA apparently mssed the fact that Johnson, in
anal ogizing to this act, was analyzing a statute that was
different in formand substance than Florida’s UFMIRA, the act
analyzed in Vrozos.

The I1llinois legislature decided to change the |aw as
correctly construed in Vrozos. It replaced the UFMIRA with a
different uniformlaw, and subsequent cases reached a different
result as to the statute of limtations. The Fifth DCA has

tried to make the sanme change, but only the Florida | egislature



is enpowered to do so. Vrozos correctly applies the statute of

limtations applicable to actions on foreign judgnents to UFMIRA
proceedings. If this is to change in Florida, the |egislature

must change the statutes.
E. | MPORTANT DI FFERENCES BETWEEN THE UFMIRA AND UEFJA
EXPLAI N THE FI FTH DCA’ S CONFUSI ON AND REVEAL THE ERROR

I N I TS HOLDI NG

As di scussed above under the UFMIRA, a foreign country’s
judgment is not enforceable in Florida upon its “filing,
registration or recording.” Instead, enforcenent nust await a
court order granting “recognition” upon proceedings to resolve
speci fied defenses raised by objection after notice.

The UEFJA is different. It nmust be because it is designed
to give effect to the United States Constitution’ s mandate that
sister state judgnents receive “full faith and credit.”
Accordi ngly, under the UEFJA, a sister state judgnent is treated
as a Florida judgnment immediately upon its “recordation” in

Fl orida. Section 55.503, Florida Statutes, provides:

A copy of the foreign judgnment certified in accordance
with the laws of the United States or of this state
may be recorded in the office of the clerk of the
circuit court of any county. The clerk shall file,
record, and index the foreign judgnent in the sane
manner as a judgnment of a circuit or county court of

this state. A judgnent so recorded shall have the
sane effect and shall be subject to the same rul es of
procedur e, | egal and equitable defenses, and

proceedings for reopening, vacating, or staying
judgnments, and it may be enforced, released, or
satisfied, as a judgnment of a circuit or county court
of this state.



Simlarly, section 55.505 of the UEFJA provides for notice
to the judgnment debtor, but it does not authorize the filing of
a notice of objection and, nost inmportantly, it does not defer
enforcenent until there is an order granting recognition.
| nstead, the judgnment becones enforceable immediately upon the
expiration of thirty days after the mailing of notice. Fl a.
Stat. 855.503(1), (2) & (3). The legal and equitable defenses
that may be raised are raised as though the judgnent had been
entered in Florida in the first place. These defenses are

principally set forth in Florida Rule of Civil Procedure 1.540.

This procedure is the one the Fifth DCA presuned to be
appl i cabl e under the UFMIRA, and it woul d be |l ogical, given this
procedure, for a court to apply the twenty-year donestic
judgnment limtations period to a sister state judgnment that had
been “recorded” under the UEFJA This would follow from the
judgnment’ s status as a “Florida” judgnment upon the expiration of
thirty days. But the Florida | egislature anticipated this, and
made clear its intent that a foreign judgnent shall remain a
foreign judgnent for limtations purposes:

Not hing contained in this act shall be construed to

alter, nodify, or extend the Ilimtation period

applicable for the enforcenment of foreign judgnents.

Fla. Stat. 855.502(4). I mportantly, this is a non-uniform



provi sion, adopted to make it <crystal <clear that section
95.11(2)(a)’'s five-year limtations period applies fully to a
proceedi ng under the UEFJA.

However, the Fifth DCA, relying on UEFJA deci sions in other
states, reached a decision prohibited by section 55.502(4). It
justified this by noting that Florida's version of the UFMIRA
was silent on the statute of Iimtations question. Thi s
sil ence, however, does not logically permt the inference that
the existing statute of limtations applicable to actions on
foreign judgnents would no | onger apply. Where a nore recent
statute relates to matters covered in whole or in part by a
prior statute, the two shoul d be harnoni zed so that each statute
will be given its intended effect. Ellis v. City of Wnter
Haven, supra.

In fact, it would have been redundant for the |egislature
to provide a limtations period within the UFMIRA, as it had
clearly expressed its intent on this subject in section
95.11(2)(a). Thus, reliance on decisions in other states under
the UEFJA nust be undertaken with extreme caution, given the
Florida legislature’s inclusion of a non-uniform provision
mandating continued application of section 95.11(2)(a)’s
limtations period.

The sanme caution is mandated by the inportant differences

bet ween the two acts. The UFMIRA, in contrast with the UEFJA,



requires a court order granting “recognition” as a precondition
to enforcenent. Moreover, a court has discretion to deny
recognition under the UFMIRA that it does not have under the
UEFJA. That is because “comty,” the object of the UFMIRA,
permts an evaluation of the considerations enunerated in
section 55.605. These include due process, service of process,
the procurenment of a judgnent by fraud, and others. I n
contrast, the full faith and credit clause, which does not apply
to foreign country judgnents, prohibits consideration of these
issues, if that would give the sister state judgnent |ess
dignity than is accorded a Florida judgnment.

Because of these differences, there was no reason for the
| egislature to specify, as it did in the UEFJA, that section
95.11(2)(a) would apply to UFMIRA proceedi ngs. A foreign country
judgnment is not treated as a Florida judgment sinply upon its
filing and expiration of a notice period. UFMIRA proceedi ngs
include a notice of objection and their resolution. If an
intent were to be inferred fromthe act’s structure and sil ence,
that intent, clearly, is that section 95.11(2)(a) applies to
UFMIRA pr oceedi ngs.

A survey of the reported decisions under the UEFJA reveal s
that the majority of jurisdictions reached the same result that
the Florida Legislature mandated by including the non-uniform

section 55.502(4) in Florida’s UEFJA.



F. THE DISTRICT COURT'S OPINION IS CONTRARY TO THE
POSI TION OF THE MAJORI TY OF UEFJA STATES

1. The Majority and Better Reasoned Viewis Fully in
Accord Wth Vrozos

A majority of UEFJA states have held that the foreign
j udgnment nmust be “recorded” within the sane period applicable to
t he coomencenent of common | aw acti ons on foreign judgnents. The
Fifth DCA's decision, therefore, would place Florida within the
mnority viewif Florida s version of the UEFJA did not contain
section 55.502(4), expressly prohibiting that very result.

In fact, at least thirteen states have squarely held
t hat proceedi ngs ai ned at recording and enforcing a sister state
j udgment under the UEFJA are tinme-barred if not conmenced within
t hose states’ statutes of limtation applicable to actions on
foreign judgnments, nmeasured fromthe date the judgnment is filed
of record in the originating jurisdiction. In each of those
states, for limtations purposes, proceedi ngs under the UEFJA are
treated the sane as common |aw actions. G & R Petroleum Inc.
v. Clenments, 127 ldaho 119, 898 P. 2d 50, 52-53 (ldaho 1955)
(UEFJA action time-barred if not comenced within Idaho s six-
year limtations period applicable to commpn |aw actions to
enforce foreign judgnents); Lawence Systems, Inc. v. Superior
Feeders, 1Inc., et al, supra (Texas' ten-year statute of

[imtations applies equally to proceedi ngs under UEFJA and commpn



law actions to enforce foreign judgnent); CitiBank (South
Dakota), N.A. v. Phifer, 181 Ariz. 5, 887 P. 2d 5 (Ct. App. Ariz.
1994) (Arizona statute of limtations applicable to foreign, not
donestic, judgnments applies to UEFJA actions); Al exander
Construction Co. v. Waver, 3 Kan. App. 2d 298, 594 P. 2d 248
(Kan. 1979) (Kansas five-year statute of Ilimtations for
enf orcing foreign judgnments bars enforcenment); In re Marri age of
Um 693 P. 2d 181 (Wash. App. 1984) (UEFJA proceeding to enforce
California judgnent for child support was tinme-barred under ten-
year statute of limtations applicable to foreign judgments);
Ritterbusch v. New London G| Conpany, Inc., 927 S.W 2d 873 (Ct.
App. Mo. 1996), reh. and/or transfer den. (1996) (registration
of Pennsylvania judgnent under UEFJA not tine-barred because
regi stration proceeding comenced within ten-year statute of
limtations applicable to foreign judgnments); Yusten v. Monson,
325 NN W 2d 285 (N.D. 1982) (registerability of foreign judgment
under UEFJA governed by North Dakota’'s ten-year statute
applicable to judgnents of sister states); Ames v. Anes, 652 P
2d 1280, 1284 (Ct. App. Or. 1982) (UEFJA action ti me-barred under
Oregon’s ten-year limtations period applicable to foreign
judgnments); Davis v. Davis, 558 So. 2d 814 (M ss. 1990) (foreign
judgnents registered pursuant to the UEFJA are subject to

M ssi ssippi’s seven-year statute of limtations, applicable to



actions founded on foreign judgnents, neasured from tinme of
rendition in originating jurisdiction); First National Bank of
Ckal oosa County v. Bay, 1994 W 85966 (Ct.App. Tenn. 1994)
(Florida judgnment tinme barred under UEFJA because registration
proceeding was not commenced wthin Tennessee's ten-year
l[imtations period applicable to foreign judgnments); Fairbanks
v. Large, 957 S.W 2d 307 (Ky.App. 1997) (UEFJA proceedi ng on
Fl orida judgnment time barred because regi stration proceedi ng was
not comrenced within Kentucky’'s 15-year limtations period for
donesticating foreign judgnments); Abba Equipnment, Inc. V.
Thomason, 335 S.C. 477, 517 S.E. 2d 235 (S.C. App. May 3, 1999),
rehearing denied (July 24, 1999), cert. dism ssed (October 27,
1999) (UEFJA enforcenent subject to South Carolina statute of
[imtations applicable to actions on foreign judgnents); Rion v.
Mom and Dad's Equi pnent Sal es and Rentals, Inc., 116 Ohio App.
3d 161, 687 NE2d 311 (Ct. App. Ohio 1996) (UEFJA action governed
by fifteen year statute of limtations applicable to foreign

j udgnments) .5

5 Two deci sions that had adopted the najority view have since
been questioned in dicta. See, National Union Fire I nsurance of
Pittsburgh, Pennsylvania v. Ni cholas, 438 Pa. Super. 98, 651 A
2d 1111 (Pa. 1994) (UEFJA proceeding barred by Pennsylvania
limtations statute applicable to foreign judgnents); Ham|ton
v. Seattle Marine & Fishing Supply Co., 562 P. 2d 333 (Ala.
1977) (statute of I|imtations applicable to sister state
judgnents applies to UEFJA action). But both |ater decisions,
Morrissey v. Morrissey, 713 A . 2d 614 (Pa. 1997) and State ex



Not ably, these maj ority-state decisions under the UEFJA
are in accord with Vrozos, the only case to reach thelimtations
gquestion under the UFMJIRA. And all thirteen decisions reach the
sane concl usi on mandat ed by secti on 95.11(2)(a)’ s pl ain | anguage.
Accordingly, it is beyond fair dispute that the Fifth DCA s
decision in this action is contrary to the great weight of
authority, a point that the decision did not concede.

The Majority State View As Discussed in Citibank v.
Phi f er

One majority state decision under the UEFJA, Citibank
v. Phifer, supra, directly considers and rejects the “sol ution”

adopted by the Fifth DCA; that is, the adoption of donestic
limtations period for donestication of foreign judgments.

Because the Citibank v. Phifer discussion is both illumnating

and conpelling, it is presented at sone | ength here:

Al though filing a judgment wunder the Uniform Act
donesticates it for purposes of enforcenent, it still
remains a foreign judgnment subject to the tine
limtations inposed by A RS. 8§ 12-544(3). The
pur pose of the Uniform Act is to provide the enacting
state with a speedy and econom cal nethod of enforcing
foreign judgnents so as to prevent the cost and

harassnent that would result if further [litigation
were requi red. Eschenhagen. The Uniform Act does not
create substantive rights. It is an act creating

rel. Inman v. Dean, 902 P.2d 1321 (Alaska 1995), turn on the

distinction between an *“action” and a “proceeding”, a
distinction that cannot be drawn in Florida, given section
95.011's definition of “action” as a *“civil —action or

proceedi ng.” See discussion, infra.



procedures for enforcing rights conferred by the Ful

Faith and Credit Clause of the United States
Constitution. Ones v. Roach, 118 Ariz. 146, 575 P. 2d
345 (app. 1977). The holder of a foreign [sister
state] judgnent can either bring an action to enforce
his judgment or file under the Uniform Act. We can
find no logical reason for giving the holder of a
foreign judgment nore tinme to enforce the judgnment in
Ari zona by choosing to file under the UniformAct. 1In
either case, the holder is still enforcing a judgnent
in Arizona that is barred after four years, A R S. 8§
12-544(3), and nothing in the | anguage of AR S. § 12-
1702, which provides for treatment of the foreign
judgnment by the clerk of the superior court in the
sane nmanner as a donestic judgnent, extends the
statute of limtations governing foreign judgnents.

Al t hough a foreign judgnment filed under the Act is
subject to defenses and proceedings for opening,
vacating or staying as a judgnment of the superior
court in Arizona, id., the filing does not turn the
foreign judgnment into a domestic judgnent for the
purpose of avoiding the statute of I|imtations
governing the enforcenent of foreign judgnents.

In summary, AR S. 8 12-544(3) dictates the time within
which a foreign judgnent can be enforced in Arizona.
VWhen a foreign judgnment is tinmely filed, the UniformAct
gives the clerk the authority to treat that judgnment in
the sane manner as a donestic judgnent. Filing a
judgnent after expiration of the statute of limtations
period for the enforcenent of foreign judgnments does not
entitle the holder to the extended tinme [imts enjoyed
for the enforcenent of donestic judgnents.

887 P. 2d at 6 (enphasis supplied).

Phifer’s analysis is, quite sinmply, an exanple of a
court giving effect to the legislature’s intent as taken from
its plain | anguage. A “foreign judgnent” is just that. It does
not becone a Florida judgnment sinply because it is treated |ike

one for purposes of enforcement. Florida' s |egislature went so



far as to expressly negate the inference that this treatnent
woul d render the foreign judgnent limtations period
i napplicable. Fla. Stat. 855.502(4). The Fifth DCA s analysis
does violence to all of this, and it must be rejected.
3. Florida |I's Bound To Fol |l ow The Majority
Vi ew

The Fifth DCA acknow edged that section 55.502(4) is
a non-uni form provision. |Inescapably, through this provision,
the legislature has forbidden any UEFJA construction that
extends the limtations period beyond section 95.11(2)(a)’s
five-years. This view conports with the UEFJA majority view,
requiring application of the limtations period applicable to
actions on foreign judgnents. Thus, if Florida’s UFMIRA is
construed by anal ogy to UEFJA, that anal ogy nust recognize the
| egislature’ s intent in enacting section 55.502(4). It foll ows,
i nevitably, that Florida courts are bound to followthe nmajority
of UEFJA jurisdictions, which reach the same result w thout the
benefit of the non-uniform section 55.502(4).

The Fifth DCA, while professing confusion as to section
55.502(4) s neaning, essentially concedes that the |egislature
intended the five-year statute to apply. 741 So.2d at 1168-69.
It suggests two possible interpretations. First, it considers
that the drafters may have wi shed to nake clear that the five-

year statute remains a bar to common |aw actions on judgnents.



This argunment assumes a distinction in Florida between common
| aw actions and UEFJA proceedings, which is untrue, given
section 95.011's definition. The Fifth DCA later recognized
this, finding a “semantical solution” to be unavail able, thus
obliterating this argunent’s underpinnings. 741 So.2d at 1171.

The court alternatively suggests that the | anguage in
section 55.502(4) may be read to nmean that a foreign judgment
recorded under the uniformact remains “subject to the five-year
statute of limtations bar rather than the twenty-year bar
applicable to donmestic judgnents despite the later provisions
which require that it be treated in all ways like a Florida
judgnment.” This, of course, conports with Petitioner’s position
and the majority view as reflected in Phifer.

The court never squarely selected either alternative,
proceeding instead to a survey of UEFJA decisions in
jurisdictions that apparently | acked this non-uniformprovision.
The effect was to pay |lip service to section 55.502(4) w thout
following its nmandate

4. Pre- UEFJA Cases Al so Require Reversal

Al t hough there are no reported Florida cases construing
application of the Florida statute of limtations to sister
state or federal judgnments recorded under the UEFJA in Florida,
there are pre-UEFJA cases in Florida that nerit consideration.

These are Quai ntance v. Fogg, 392 So. 2d 360 (Fla. 2d DCA 1981),



W nland v. Wnland, 416 So. 2d 520 (Fla. 2d DCA 1982); Kiesel v.
Graham 388 So. 2d 594 (Fla. 1st DCA 1980), rev. denied by 397
So.2d 778 (Fla. 1981), and Turner Mirphy Co. v. Specialty
Constructors, 659 So. 2d 1242 (Fla. 1st DCA 1995). AlIl applied
Florida's five-year statute of limtations, 895.11(2)(a), to
pre- UEFJA actions seeking enforcenent of foreign judgnents
rendered by a sister state or federal court. |In doing so, they
adhere to the "plain neaning”" of section 95.11(2)(a) that
judgnments of courts in other states or other countries, be

governed by that section.

These cases are instructive, however, in show ng that pre-
UEFJA, the limtations period applicable to "actions" was
895.11(2) (a). Since Florida defines "actions" to enbrace
"proceedi ngs" as well, and since Florida's version of the UEFJA
contains no statute of Jlimtations and indeed expressly

adnoni shes against altering preexisting limtations provisions,
8§55.502(4), these pre-UEFJA Florida cases have precedenti al

val ue that should not have been di sregarded.

G THE FI FTH DCA’S OPI NI ON ADOPTS A M NORITY VIEW AS TO

THE STATUTE OF LIMTATIONS APPLICABLE TO UEFJA
PROCEEDI NGS

The Fifth DCA cited four minority view cases to support its

position that the section 95.11(1) twenty-year Ilimtations

period for actions on Florida judgnments should apply to UFMIRA

proceedi ngs on foreign country judgnents. These are Hunter



Technol ogy, Inc. v. Scott, 701 P.2d 645 (Colo. App. 1985);
WIlliams v. Anerican Credit Services, Inc., 229 Ga. App. 801
495 S. E.2d 121 (Ga. App. 1997); Wight v. Trust Conpany Bank,
466 S.E. 2d 74 (Ga. App. 1995); and Johnson v. Johnson, supra.
The court's opinion characterizes these cases as representing
the "nore noderate approach” it adopted:

If the foreign judgnent s enforceable in the

originating jurisdiction, it can be registered in the

forum state. But its enforcenent and effect in the
forumstate turns on conpliance with the forumstate's
statute of I|imtations, which 1is applicable to
domestic judgnments gauged from the date the judgment

was rendered; not the registration date.

In fact, none of these cases supports application of this
hol ding to the UFMIRA. As is discussed above, Johnson v. Johnson
is a UEFJA decision that applies Illinois |aw after the UFMIRA
was replaced by a different uniform act |acking the essentia
“recognition” requirenent. That sanme line of cases recognizes
that Vrozos mandates a different result under the UFMIRA.

Wight also rejects application of the |imtations statute
applicable to foreign judgnents in UEFJA cases, citing the “sane
treatment” |anguage rejected in Citibank v. Phifer. Mor e
importantly, its decision rests on the view that the UEFJA
proceedi ng “is not a new action but nerely picks up where it was

left off in the state where rendered.” 466 S.E. 2d at 75. This

is the “action” versus “proceedi ng” analysis that is irrel evant



in Florida. Further, Wight does not expressly state that a
foreign judgnment is subject to the statute of Ilimtations
applicable to donestic judgnents. Simlarly, Wllians is a
j udgnment of the sane Georgia appellate court and foll ows Wi ght.
Nei t her decision selects any limtations period, including the
domestic judgnent limtations period that the Fifth DCA sei zed
on here.

Hunt er al so does not stand for the proposition for which it
is cited. It held that the Colorado six-year |imtations
statute applicable to foreign judgnents does not apply to a
UEFJA “summary proceedi ng.” This holding turned exclusively
upon its finding that Colorado’'s filing procedure is not an
“action” within the meaning of Colorado’s linitations statute,
citing Producer’s Grain Corp. v. Carroll, 546 P.2d 285 (Ckla.
App. 1976) as authority. The opinion does not nention the
donestic judgnents limtations statute at all and, in fact,
states that the UEFJA “has no tine deadlines for filing.” Thus,
as Hunter does not apply any limtations statute, it does not

support the Fifth DCA s position.

1. O her Cases Cited by the District Court are
Whol |y Distinguishable, are Irrelevant, and Do
Not Support the District Court’s Hol ding
The Fifth DCA cited several other mnority court deci sions,

wi t hout expressly relying upon them These and others are



di scussed bel ow for the purpose of providing the court with a
conpl ete overview of the mnority view cases.

| mportantly, not all of these cases even support the
mnority view at all. However, they are cited either in the
Fifth DCA opinion or in other cases to support that view, and
they are included for that reason.

a) Stanford v. Ul ey

The Eighth Circuit’s decision in Stanford v. Utley, 341 F.
2d 265 (8" Cir. 1965) does not address the sane |inmtations
i ssues presented in the instant case. Stanford arose under 28
U.S.C. 8 1963, which provides the procedure for registering a
judgnment of a United States District Court in adistrict |ocated
in a different state. Once registered, the judgnment becones
enforceabl e under the laws of the registration state. To this
extent, the statute is analogous to recognition proceedings
under both the UFMIRA and t he UEFJA.

The federal judgnment in Stanford was rendered by a District
Court in Mssissippi and registered in the District Court in
M ssouri the next day. The only i ssue was which state’s statute
controlled the length of the judgnent’'s “enforceable life” in
M ssouri . The court held that the judgnment was valid in
M ssouri for as long as a Mssouri judgnment would be valid in
that state, and that this would be neasured from the date the

j udgnment was registered in the Mssouri district court:



The issue is whether a federal judgnment creditor is

entitled to enforcenent in a sister state when his

judgnment is registered in the sister state within the

judgnment state’'s limtation period but enforcenment is

sought later at atime within the registration state’s

own |imtation period but after the expiration of the

period of limtations of the judgnent state.
ld. at 266.

W t hout question, the “limtations” periods referred to in
this passage are those establishing the enforceable life of a
judgnment. The Florida equivalent is Fla. Stat. 8§ 95.11(1) which
provides for a twenty-year limtations period for actions on a
new Fl orida judgnent.® This “limtations” period applies equally
to judgnents rendered by Florida courts and foreign courts after
they are recognized in Florida under section 55.604(6). | f
applied here, Stanford’'s rationale would hold only what the
UFMIRA expressly provides; that is, after the foreign judgnent
is recognized, it is enforceable in Florida for twenty years.

The Fifth DCA's citation of Stanford is inapposite as the
statute of limtati ons on comencenent of actions was not an

i ssue. The court’s holding dealt only with whether registration

could have the effect of giving the new M ssouri judgment a

| onger enforceable |ife than the original possessed in
M ssi ssippi. Even here, the court qualified its hol ding:
6 Simlarly, section 55.081, Florida Statutes, limtsthe lien

of a Florida judgnment to the sane twenty-year period for
commencenent of actions on donestic judgnents.



[w e do not now go so far as to say that registration
effects a new judgnent in the registration court for
every concei vabl e purpose.

ld. at 271.

Ot her courts’ discussion of Stanford makes it abundantly

clear that it does not involve the issue before this Court,
namely the limtations statute applicable to the initial
registerability and recognition of a foreign judgnent, and
certainly does not support rejection of 8 95.11(2) in favor of
95.11(1). See, e.g., Mtanuska Valley Lines, Inc. v. Mlitor,
365 F. 2d 358 (9" Cir. 1966), cert. den. 386 U.S. 914 (1967) (in
Stanford registrability of judgment was not disputed; issue was
effect of registrati on upon subsequent enforcenent proceedi ngs).
b) Pan Energy v. Martin

Pan Energy v. Martin, 813 P. 2d 1142 (Utah 1991), cited by
the Fifth DCA as adopting the view expressed in Stanford, also
does not address the issues before this Court. |In Pan Energy,
a judgnent creditor brought a sister state judgnent to Utah | ess
than eight years after it had been filed of record in the
originating jurisdiction. The court, following Stanford, held
that the judgnment had becone a new Utah judgnent and, |ike al
Ut ah judgnents, it could be enforced for a period of eight years
fromits Utah recordation. 813 P.2d at 1144. To this extent,

Pan Energy, |like Stanford, nmerely deals with the enforceable



life of a judgnment.

In fact, however, Pan Energy supports Petitioner’s position
t hat “proceedi ngs” under the UEFJA are “actions” that, |ike any
ot her, nmust be commenced within the limtations period of the
donmesticating state, as the court found that Utah's limtations
period for actions on sister state judgnments “also applies to
the filing of a judgnment under the Foreign Judgnent Act (the
UEFJA) which is the equival ent of an action.” 813 P. 2d at 1145

(enmphasi s supplied).



(c) Drllevich Constr., Inc. v. Stock

Drllevich Construction, Inc. v. Stock, 958 P. 2d 1277 (K.

1998) does not even involve limtations on actions, but rather
the application of Cklahoma’s dormancy statute as it applies to
foreign judgments registered under the UEFJA That statute
provi des that any judgnent becones unenforceable if it becones
“dormant”; that is, if no action has been taken to enforce it
within the preceding five years. The question before the
Drllevich court was whether that five-year period of inactivity
is neasured from the date of the judgnent’'s rendition in the
foreign state or, instead, fromthe time it is registered in
Ckl ahona. The court’s answer was that the foreign judgnent,
once recognized, is treated the sane as if it were an Okl ahoma
judgnment in the first place. This, in turn, assunes that the
recognition proceedings thenselves were tinely comenced. As
the Drllevich court also extensively analyzed and relied on Pan
Energy, supra, there is no reasoned basis upon which Drllevich
may be said to support the Fifth DCA s position.
(d) Producer’s Grain

In Producer’s Grain Corp. v. Carroll, 546 P.2d at 285

(Okla. App. 1976), the Okl ahoma appellate court held that the
statute of limtations applicable to suits on foreign judgnments

did not govern foreign judgnent enforcement proceedi ngs under



Okl ahoma’ s UEFJA. It noted that no court had yet decided
whet her the 1964 version of the UEFJA, which omtted any
reference to a linmtations period, was subject to the statute
of limtations for actions on foreign judgnments. The act’s
earlier version had expressly incorporated that limtations
period. The court resolved the issue by reasoning that UEFJA
had created a new category of “proceeding” that was not an
“action” within the neani ng of Okl ahoma’ s statute of limtations
applicable to “actions” on foreign judgnents.

As Fifth DCA put it, the court in Producer’s Gain “seized
upon” the dropping of the express provision and the semantic
di stinction to conclude that the shorter linmtations period for

enf or cenent of foreign judgnents should not apply to

“registration and enforcenent” of foreign judgnents. | ndeed,
no statute of l|imtations would apply, since there was no
“action.”

Of course, the Producer’s Grain rationale is irrelevant in
Fl ori da. Fla. Stat. 8 95.011. Moreover, it clearly erred in

sei zing upon the | ater UEFJA version’s om ssion of alimtations

provi sion. See Eschenhagen v. Zika, 144 Ariz. 213, 696 P.2d
1362 (Ct. App. Ariz. 1985); Fairbanks v. Large, 957 S. W 2d 307, 310
(Ky. Ct. App. 1997) (rejecting Producer’s Grain holding as

| egislature is presuned to be aware of pre-existing statutes and



silence in new statute does not warrant inplication of repeal).
(e) Morrissey v. Morrissey

In Morrissey v. Morrissey, 552 Pa. 81, 713 A. 2d 614 (Pa.
1997), the Suprene Court of Pennsylvania held that the four-year
statute of |imtations applicable to actions on judgnents of any
state did not bar registration and enforcement of a foreign
support order under the Revised Uniform Reci procal Enforcenment
of Support Act because the enforcenent proceedi ng was not an
“action” as that termis defined in the Pennsylvania limtations
statute. The court, indicta, criticized an earlier |ower court
decision, Union Fire Ins. of Pittsburgh, Pa. v. Nicholas, 438
Pa. Super. 98, 651 A 2d 1111 (1994), wherein the Superior Court
had held that the four-year statute applied to registration and
enf orcenent proceedi ngs under UEFJA, saying that it should be
i napplicable since it does not involve an “action” on a
j udgnent .

But the court noted that some jurisdictions define the term
“action” nore broadly than Pennsylvania to include other
“proceedi ngs:”

In reviewing the relevant decisions, however, care

must be taken to discern whether the statute of

l[imtations at issue was directed to actions on

j udgnments or to sonme other form of proceeding.

713 A. 2d 614, citing, e.g., Lawence Systens, Inc. v. Superior

Feeders, Inc., 880 S.W 2d 203, 214-215 (Tex. App. 1994), reh.



overruled (1994), wit denied (1995). Morrissey’s hol ding,
therefore, has no application in Florida in view of section
95.011's definition of “proceeding.”
(f) M scellaneous

Ot her cases cited are simlarly distinguishable or non-
supportive of the Fifth DCA's hol ding. Durhamv. Arkansas Dept.
of Human Services/ Child Support Enforcenent Unit, 322 Ark. 789,
912 SSW 2d 412 (Ark. 1995) did not consider whether the UEFJA
proceedi ng was subject to limtations on actions on judgnents.
The only question was the effect of the judgnent’'s renewal in
the originating jurisdiction. Wl nut Gove Prod. v. Schnell
659 SSW 2d 6 (Mb. App. WD. 1983), |like Pan Energy, only dealt

with the enforceable |life of a judgnent registered under UEFJA.

Finally, Johnson Bros. Wol esal e Li quor Co. v. Cl etmons, 233
Kan. 405, 661 P.2d 1242 cert. den. 464 U S. 936 (1983), is

actually a majority decision. It holds that if a foreign
judgnment is revived in the originating state, thereby becom ng
a new judgnent, it can be recorded and enforced under the UEFJA
as long as it is recorded within the five-year limtations
period applicable to actions on foreign judgnents.

The Fifth DCA has also cited the Nevada Suprenme Court’s

deci sion in Trubenbach v. Anstadter, 109 Nev. 297, 849 P. 2d 288



(Nev. 1993). Al t hough Trubenbach cites Producer’s Gain and
Hunter, it sides with the majority in holding that the statute
of limtations for conmmencenent of actions on foreign judgnments
does apply to a UEFJA proceeding. But it holds that the
l[imtations period does not begin to run until the foreign
judgnment is filed in the registration state. Curiously, under
Trubenbach, the commencenent of the UEFJA recognition action
starts the running of the statutory period in which the action
must be commenced; that is, the sane act that starts the
limtations period also ends it. This construction nust be
rejected as it would turn the Florida statute of limtations
i nto gibberish.
H. MANY OF THE M NORITY STATE CASES DEPEND UPON A
DI STI NCTI ON BETWEEN “ PROCEEDI NGS” AND “ ACTI ONS” THAT I S
NOT AVAI LABLE I N FLORI DA
The mnority view decisions such as Wight, Hunter,
Producer’s Grain and Morrissey, that distinguish between
“proceedi ngs” and “actions” and refuse to apply the statute of

limtations on this ground, of course, have no significance in

Florida.”’
! Ot her cases making this distinction, but not cited in the
Fifth DCA's opinion are State ex rel. Inman v. Dean, 902 P.2d

1321 (Al aska 1995) (dicta); Hill v. Value Recovery G oup, L.P.
964 P.2d 1256 (Wo. 1998) (no “civil action” involved under
UEFJA); Deuth v. Ratigan, 256 Neb. 419, 590 N.W 2d 366 ( Neb.
1999) .



Moreover, the rationale of Producer’s Gain, Hunter and
Wi ght has been expressly considered and rejected by a nunber

of states adopting the majority view, nost notably, by the court

in Lawence Systens, Inc. v. Superior Feeders, Inc., supra,

whi ch held that an “action” is
an ordinary proceeding in a court of justice by which
one party prosecutes another for the enforcenent or
protection of a right . . .. It includes all the
formal proceedings in a court of justice attendant
upon the demand of a right made by one person of
anot her in such court, including an adjudication upon
the right and its enforcenment or denial by the court.
880 S.W 2d at 207-208, quoting Black’s Law Dictionary 26 (5"
Ed. 1979) (enphasis in original). The court concluded that the
statute of limtations
applies equally to proceedings to enforce a foreign
j udgnment under section 35.003 of the UniformAct as it
does to common |aw actions for the enforcenent of
foreign judgnents. For limtations purposes there is

no logical difference between the two enforcenment
proceedi ngs.

|d. at 208 (enphasis added). This analysis, of course, squares
perfectly with the Florida Legislature s definition of “action”
as “a civil action or proceeding.” Fla. Stat. 8§ 95.011 (1997).
The court in Mrrissey acknow edged that its holding would be
foreclosed in states such as Texas that do not distinguish
bet ween “actions” and “proceedi ngs,” and di stingui shed Law ence

on this ground.

A Kentucky appellate court in Fairbanks v. Large, supra,



reached t he same concl usi on:

[We are persuaded by the cases from jurisdictions
which apply their own statute of Ilimtations for
actions for the enforcement of foreign judgnents to
proceedi ngs brought under the UEFJA to donesticate a

foreign judgnment. It is obvious, as these cases
expl ain, that the purpose of the UEFJA is to provide
a sinpler, nore expedient procedure to enforce

judgnents of our sister states, and not to vest
foreign <creditors wth substantive rights not
ot herwi se available in the forumstate. ***

As these cases note, there is nothing in the UEFJA to
suggest that it is designed to circunvent the forum
state’s statute of limtations for enforcing
judgnments. While the procedure may be easier and | ess
costly to pursue, it is nevertheless an enforcenent
procedure, the goal of which is identical to a suit to
enf orce a judgnent.

ld., 957 S.W 2d at 309 (citations omtted). Accord, Abba
Equi pnrent, Inc. v. Thomason, 517 S.E.2d 235, 238 (S.C. App.

1999) .
V.  CONCLUSI ON

In the end, the appropriate analysis is both obvious and
conpel ling. Section 95.11(2)(a) tinme bars these proceedi ngs by
its terms. If the UFMIRA was intended to revive the |ong-
expired rights to enforce these French judgnents in Florida, the
UFMIRA woul d, to that extent, constitute an unconstitutiona
deprivation of due process under Wley v. Roof, supra.

Accordingly, the two certified questions nust be answered
as follows:

1. Question one nust be answered in the affirmative.



Section 95.11 applies to bar recognition proceedi ngs
(that is, “registration” in Florida) pursuant to the
UFMIRA, section 55.601, et seq., Florida Statutes.

2. I n answer to question two, the applicable Iimtations
periodis the five-year period for the commencenent of
actions and proceedi ngs on foreign judgnents set forth
at section 95.11(2)(a), Florida Statutes.

This Court should reverse the decision of the Fifth DCA,

vacate its order and mandate, and reinstate the final judgnments

for Nadd entered by the circuit court in these consolidated

actions.
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