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PRELIMINARY STATEMENT

Respondent/Plaintiff is referred to in this brief as
"Atlantic." Defendant/Petitioner is referred to as "Shurman."
References to the trial court record are designated as
"Rl:[page]." References to the record submtted to this Court by
the Fifth District Court of Appeals are designated as
"R2:[page]."! References to the appendi x are designated as
"A.[docunent nunber and page]." References to Shurman's brief on
the nerits are designated "Br.[page]." All enphasis is added
unl ess ot herw se specified.

CERTIFICATE OF FONT SIZE

The font used in this brief is "Courier"” 12 point.

1 Al though the record on appeal is not designated by Volunes 1
and 2, the above-referenced designation systemw || be used to
avoi d confusion since pages 1 through 29 are duplicated in record
because the Fifth District did not re-paginate the trial court
record when incorporating it into the record on appeal before
this Court.
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STATEMENT OF THE CASE AND FACTS

Atl antic accepts Shurman's statenent of the case and facts
with the foll ow ng exceptions and additions.

The action bel ow was a residential nortgage forecl osure case
commenced by Atlantic in March 1998. R1:1-15. The nortgaged
property was owned by Shurman and his wife. Service of process
was effected on Shurman's wi fe personally and on Shurnman by
substitute service on his wfe at their home. R1:151; R2:7; A1,
p.1; A2, p.6, 13.2 At the tine of service, Shurman was in
prison. R1:152; R1:113, Exhibit "A"; A 2, p.6.

According to Shurman, his wife failed to tell himabout the
foreclosure action. 1d.® As a result, he did not file any
response to the conplaint, and because the wife did not answer
either, defaults were entered against themin May 1998. RI1: 34.

Atl antic noved for and was granted a final summary judgnment
of foreclosure and the property was sold at a foreclosure sale in
June 1998 to the second nortgagee. R1:43. Shurman contends he
| earned about the suit fromhis wife after judgnent was entered

and the property was sold. R1:152; A 2, p.6. Seven nonths |ater

2 Appendix 2 is a transcript fromthe trial court hearing on
Shurman's notion to set aside the judgnent. It does not have a
record cite nunber because it was added to the record after the
index to the record on appeal was prepared. See, A 3.

®1In his brief, Shurman nmintains that he and his wife were
separated and that Atlantic knew he was not living in the hone at
the tine service was effected. Br.9, 10. There is, however, no
evidence in the record to support these contentions.
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(R1:153; A 2, p.19), Shurman filed a notion to set aside the
forecl osure judgnment (RLl:68-83) which was set for an evidentiary
heari ng. R1l:84-85.

At the hearing, Shurman's testinony as well as his wife's
denonstrated that service was acconplished on Shurman via his
wi fe where he resided before prison and where his famly stil
lived. RI1:152; A 2, p. 6, 13. 1In addition, the trial court
found that Shurman had not denonstrated any neritorious defense
to the action. R1:153. As a result, Shurman's notion to set
aside the forecl osure judgnent due to defective service was
deni ed. R1:151-154.

Shurman appealed to the Fifth District Court of Appeals
which affirnmed the trial court judgnent. R 2:7-10. Shurman then

appealed to this Court which accepted jurisdiction.
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SUMMARY OF ARGUMENT

This Court lacks jurisdiction over this matter because the
Fifth District's opinion does not directly and expressly conflict
with any Florida Suprenme Court or district court case.

Even if the Court retains jurisdiction, it should affirmthe
deci si on bel ow because the Fifth District correctly upheld the
trial court's denial of Shurman's notion to set aside the final
judgnent of foreclosure. Atlantic obtained valid service of
process on Shurman under Florida | aw by serving substitute
process on his wife at the hone they shared before Shurnman was
incarcerated and in which his famly continued to reside after
his incarceration. An inprisoned party's "usual place of abode"
under 8 48.031, Florida Statutes, is where the party resided
prior to incarceration if the party's famly continues to reside
t here when process is served.

Finally, any decision that Shurman's service was invalid
despite Atlantic's conmpliance with 8 48.031(1)(a), Florida
Statutes, would be a departure fromexisting | aw effectively
creating an exception to the service of process statute for
prisoners. As a result, Atlantic should not be bound by a new
construction of the statute of which it had no notice at the tinme
service was perfected. Instead, the Fifth District Court of
Appeal s’ deci sion should be affirnmed and the ruling be given only

prospective force.
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ARGUMENT

I. THIS COURT LACKS JURISDICTION OVER THIS CASE SINCE THERE IS
NO CONFLICT IN THE COURTS CONCERNING THE APPROPRIATE METHOD
OF SERVICE OF PROCESS ON PRISONERS.

Shurman contends that this Court has jurisdiction because
t he opi nion below conflicts with two decisions of this Court,
other opinions fromthe Fifth District, and opinions fromthe
Fourth District Court of Appeals. Br. at 11. The cases he
cites, however, are factually distinguishable and sinply do not
address the precise legal issue involved here. As such, they
provide no conflict jurisdiction.
The facts of this case are straightforward. Shurman argues
that the trial court erred in refusing to set aside the
forecl osure judgnment due to invalid service of process upon him
Section 48.031, Florida Statutes, sets forth the requirenents:
Service of original process is nmade by
delivering a copy of it to the person to be
served ... or by leaving the copies at his or
her wusual place of abode with any person
residing therein who is 15 years of age or
older and informng the person of their
contents.
§ 48.031(1)(a), Florida Statutes (1998). Atlantic served Shurman
by delivering a copy of the process to his wife at the hone they
shared for twelve years before Shurman was incarcerated. R1:151-

52; R2:7, 9; A1, p.1;, A2, p.6, 13. Wen doing so, the process

server expl ained the contents of the docunents to Shurman's w fe.

o



R1: 113, Exhibit "A"

Nei t her Shurman nor his wife disputed that service was mde
on himin this manner during the trial court proceedings. RL1:71
151-52; A 2, p.6, 13. Shurman neverthel ess now asserts that his
famly home was not his "usual place of abode"” within the
statute's neani ng because he was in prison when the service was
effected. The trial court rejected Shurman's contention, hol ding
service was valid under the statute. R1:151-154. The Fifth
District affirmed. R2:7-10.

Shurman argues that this holding conflicts with State ex rel

Merritt v. Heffernan, 195 So. 145 (Fla. 1945), a case that

i nvol ved a vacationing northerner rather than a prisoner. There,
service on the defendant was deened valid when it was nmade on the
defendant's wife (when the defendant was traveling to another
state) at their vacation hone where the famly was staying, even
t hough t he defendant's pernmanent residence was in another state.

I n uphol ding service, the Court found that the defendant's place
of abode (versus his residence) was where his famly was |iving,
especially since there was no evidence that he did not intend to
return to the famly's vacation hone. |1d. at 147-49.

Hef fernan, then, is legally consistent with the Fifth

District's decision in this action and does not create conflict
jurisdiction. Here, Shurman was residing in prison, but his

pl ace of abode was where he had lived with his famly before he
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was i nprisoned, where his famly continued to reside and where he
presumably intended to return after his release. Although
Shurman may have "resi ded" sonmewhere el se, he did not voluntarily
establish any place of abode other than his famly hone. See,

Mnick v. Mnick, 149 So. 483, 488 (Fla. 1933) (suggesting "usua

pl ace of abode" is synonynous of "domicile" rather than
"resi dence").
Shurman is also wwong in claimng that the Fifth Crcuit

deci sion below conflicts with that of Page v. Hollingsworth, 157

So. 887 (Fla. 1934). The Page Court addressed a statute that
required service of process on prisoners to include service on
t he comm ssioner of agriculture. Page, 157 So. at 290. The
requi renents of the statute (which has been repeal ed) were not
met when the plaintiff failed to serve the conm ssioner. |d.
Here, Atlantic conplied with the objective requirenents of the
substitute service statute. 8 48.031(1)(a), Florida Statutes.
Shurman just does not like the construction of "usual place of
abode. "

Shurman next cites several Fifth District opinions that he
deens in conflict wwth the Fifth District's opinion in this case.
Br. at 11. The first problemw th his position is that intra-
district conflict is not a basis for this Court's discretionary
jurisdiction. See, Fla. Const. Art. V, 8 3(b); Rule 9.030(a)(2),

Fla.R App.P. Further, when the cases are read with care, it is
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clear that they are factually distinguishable, do not support
Shurman's position, and do not establish a conflict.

For instance, the court in Hovarth v. Aetna Life Ins. Co.,

634 So. 2d 240 (Fla. 5th DCA 1994) sinply held that valid process
was not effected where the person served did not actually reside
in the defendant's place of abode as required by 8§ 48.031,
Florida Statutes 1d. at 240. 1In this case, it is undisputed
that Shurman's wife did reside in Shurman's place of abode, so
Hovarth is inapposite.

The cases of Floyd v. Federal Nat'l Mrtgage Assn., 704 So.

2d 1110 (Fla. 5th DCA 1998) and Wagner v. Vigor Island Corp., 443

So. 2d 469 (Fla. 5th DCA 1984) are also of no help. Floyd

addr essed whet her there was proper constructive service of
process on a decedent's heirs under provisions of chapter 49 of
the Florida Statutes. Floyd, 704 So. 2d 1110. Wagner involved
reversal of a summary judgnent entered against a party who had
not been given notice of the hearing. Wgner, 443 So. 2d at 470.
Since this action addresses service of process under the
substitute service provisions of 8§ 48.031, Florida Statutes,
nothing in Floyd can be deened inconsistent with the Fifth
District's decision in this case. Likew se, the Wagner case did
not address service of process at all. As such, neither case
creates any type of intra-district conflict with the Fifth

District's opinion appeal ed from here.
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Finally, the Fourth District cases of Berchtold v.Giffin,

592 So. 2d 377 (Fla. 4th DCA 1992) and Kennedy v. Richnond, 512

So. 2d 1129 (Fla. 4th DCA 1987) |end Shurman no support. See,

Br. at 11. Berchtold reversed a summary judgnent where there was

no notice of the hearing provided to the |losing party, an issue

not relevant in this case. Berchtold, 592 So. 2d 377. Kennedy

i nvol ved service of process on the defendant by serving his

busi ness partner who was not shown to be authorized to accept

service on the defendant's behalf. 1d. at 1130. 1In this case,

it was Shurman's wife who was served with process at their usual

pl ace of abode, a valid formof substitute service under

8 48.031, Florida Statutes. Neither Kennedy nor Berchtold,

therefore, conflict with the Fifth District's decision bel ow such

that this Court's discretionary jurisdiction could be invoked.
Since there is no express and direct conflict between the

opi ni on bel ow and the cases cited by Shurman (or | ocated by

Atlantic) to support a conflict, this Court |acks discretionary

jurisdiction to hear this case. See, Fla. Const. Art. V, 8 3(b);

Fla. R App. P. 9.030(a)(2).

II. THE FIFTH DISTRICT CORRECTLY UPHELD THE LOWER COURT'S DENIAL
OF SHURMAN'S MOTION TO SET ASIDE FINAL JUDGMENT OF

FORECLOSURE BECAUSE SUBSTITUTE SERVICE ON HIS WIFE AT HIS
PLACE OF ABODE CONSTITUTED VALID SERVICE.

A The Fifth District correctly concluded that "usual
pl ace of abode" neans where the party voluntarily
resided prior to incarceration and where his fanmly
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continues to reside.

The essence of Shurman's appeal is that his "usual place of
abode" for service of process purposes was not where he had
voluntarily lived with his famly before going to jail, but was
instead the prison where he resided at the tinme of service. In
rejecting this construction of the term"place of abode,"” the

Fifth District cited with approval the trial court's reliance on

Bull v. Kistner, 135 N.W2d 545 (lowa 1965) quoted in Araujo V.

Ramirez-Li mon, 490 So.2d 1049, 1049 (Fla. 3d DCA 1986).¢ R2:7-8.

Faced with identical facts to this case, the Kistner court
construed the neaning of "usual place of abode" to nean
"dom cil e" and observed that:

where one voluntarily establishes a place of
abode or residence but is prevented from
occupying it, by acts of sovereign or
otherwi se, his place of abode is not changed.

Id. at 547 (quoting Bohland v. Smth, 7 F.D.R 364, 365 (E. D
I1l. 1947)). Because prison is a place of punishnment which
prevents the defendant from occupying his chosen residence, the
court reasoned, the famly hone remains the defendant's usual

pl ace of abode. 1d. at 548.

When adopting that reasoning and approving Atlantic's
service of process in this case, the Fifth District noted that
"the Kistner rationale was followed in Montes v. Seda, 599
N.Y.S. 2d 401, 403 (N. Y. Sup. C. 1993), aff'd, 626 N. Y.S. 2d 61
(NY.AD 1 Dept. 1994). R2:9; App. 1. There, the court held
that if a person | eaves a hone for prison but that honme continues
to be occupied by other famly nenbers, that person does not

“In Araujo, service was invalidated when nade on an incarcerated
def endant by serving a fam |y nenber at a new house to which the
famly had noved after the inprisonnent and where the

i ncarcer at ed defendant had never resided. |d. at 1049. Araujo
cited Bull v. Kistner in conparison.
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abandon the fam |y hone as his usual place of abode. |d.

(citations omtted). As the Montes court explai ned:
A degree of permanence and stability cannot
be ascribed to a location to which the
sovereign involuntarily places a person (at
least in cases not involving long term
i nprisonnment). Prison is where one resides as
a nmeans of punishment, segregation from the
general society and away from one's hone and
famly. It should not, in cases of a
pri soner having a famly home, be considered
the person's dwelling or usual place of abode
whi ch, as indicated above, connotes a concept
of permanency.?®

Id. at 403. Cf., Saienni v. Oveide, 355 A .2d 707 (Del. Super

1976) (usual place of abode not sanme as dom cile; where actually

lives is controlling); Fidelity & Deposit Co. of Maryland v.

Abagnal e, 234 A 2d 511 (N.J. Super 1967) (place of abode is where
one actually lives when served). The rationale was properly
appl i ed here.

The decisions of the lowa and New York courts have added
wei ght because they are consistent with cases interpreting the
simlar service of process provision contained in Rule 4(e)(2) of

the Federal Rules of Civil Procedure. See, Rule 4(e)(2),

> Shurman al so asks the Court to determ ne when incarceration is
| ong enough to be considered one's place of abode for purposes of
the statute. Br.12, 25. However, this issue is not before the
Court because there is nothing in the record establishing the

| ength of Shurman's incarceration. Although Shurman clains he
advised the trial court of his prison termat the evidentiary
hearing, (Br. at 12) a review of the transcript reveals only the
date of Shurman's incarceration (May 2, 1997, approximately nine
nmont hs before he was served with process in this action) not the
l ength of his sentence. A 2, p. 19. Per the address provided to
the Cerk of this Court, M. Shurman is no |onger in prison.

11



Fed.R Civ.P. (service of process can be made pursuant to state

| aw or by |eaving a copy of the conplaint and summons "at the

i ndi vidual's dwelling house or usual place of abode with sone
person of suitable age and discretion residing therein"). Those
courts considering the issue under the federal rule have
consistently held that incarceration does not change one's pl ace

of abode. E.g., Blue Cross and Blue Shield of M chigan v. Chang,

109 F.R D. 669, 670 (E.D. Mch. 1986) (subscribing to holdings in

Bohl and and Davis); U.S. v. Davis, 60 F.R D. 187, 188 (D. Neb.

1973) ("when person is inprisoned, his famly residence, if any,

remai ns his usual place of abode"); Bohland v. Smith, 7 F.R D

364, 365 (E.D. Ill. 1947). Shurman advances no cogent reason to
apply a different | ogic here.

Since Shurman and his wife agree that he had resided at the
subj ect property for twelve years before his inprisonnment and his
famly continued to reside at the property well after he was
i mprisoned, R1:152; R2:9; A 2, p. 13, 21, the trial court
properly concluded that Shurman's former honme was his "usual
pl ace of abode" within the nmeaning of 8§ 48.031(1)(a), Florida
Statute. Substituted service upon his wife at their hone,
therefore, was perfectly valid, Rl:152, and the Fifth D strict
correctly affirmed this conclusion. R2:10.

Shur man nevert hel ess advances several additional grounds to

urge a contrary ruling here. First, he points to | anguage in the



Hef f ernan case di scussed above with respect to conflict
jurisdiction, quoting froma New Jersey case which held "the word
abode nmeans one's fixed place of residence for the tine being
when the service is made." Heffernan, 195 So. at 499-500.
Shurman argues that "for the time being" nust nmean that his abode
was prison because that is where he was when service was

effected. Br. at 13, 19. But a fair reading of Heffernan shows

that the court focused on where one's honme truly is, not on where
one happens to be at the tine of service. [d. at 148. Thus,

Shurman's suggestion that this Court disregard where his famly
resided at the tinme of the service (Br. at 13) is discredited by
the very case upon which Shurman relies.

Shurman al so suggests, however, that service was not proper
on himvia his wfe because they were not living together and she
was not infornmed of the contents of the papers served on her.
(Br. at 20, 21). The statutory |anguage Shurman relies on for
his "living together' claim however, is not applicable -- it
cones not from3§ 48.031(1)(a), the statute upon which this case
depends, but on § 48.031(2)(a), which is not at issue in this
case. See, 8§ 48.031(2)(a), Florida Statutes (1998) (substitute
servi ce on spouse permtted anywhere in county when spouse
requests it and spouses are living together). There is no
evi dence to support Shurman's other contention that his wfe was

not infornmed of the contents of the papers served on her. To the



contrary, the record bel ow nakes cl ear that the process server
told her of the nature of the papers being served. R1:113,
Exhibit "A"

Shurman's real conplaint appears to be founded upon his
wife's failure to tell himabout the lawsuit. The rationale
behind permtting substitute service in the first instance though
is founded on the presunption that someone living at the
defendant's place of abode who is over the age of fifteen (15)

will tell the defendant about service of the action.® Cf., dark

v. CGark, 30 So. 2d 170, 172 (Fla. 1947) (process insufficient
where shown no nenber of defendant's fam |y knew where he was

| ocated). Neither the service of process statute nor due process
requires a plaintiff to make sure that this notification in fact
occurs. Thus, when Atlantic conplied with 8 48.031, Florida
Statutes, by serving soneone over 18 years of age (his wfe)
living at Shurman's place of abode, it was valid service even if
Shurman did not receive actual notice. 8§ 48.031(1)(a), Florida

Statutes (1998). See, also, Magazine v. Bedoya, 475 So. 2d 1035,

1035 (Fla. 3d DCA 1985) (service on defendant's nother-in-Iaw

during a six week stay at the defendant's residence held valid);

6 After all, where one's famly lives is a reliable neasure of
where one's usual place of abode really is versus where one
declares it to be in challenging service of process. Shurman's
construction of the service of process statute is not only
illogical, but unworkable in light of the effort |enders would be
forced to expend to ascertain whether (and where) any given
defendant is incarcerated.



Speer v. Woddell, 340 So. 2d 524, 525 (Fla. 3d DCA 1976)

(service on an individual who lived with the defendant for nore
t han one year found to be effective substituted service); Barnett

Bank of Cearwater N.A v. Folsom 306 So. 2d 186, 187-88 (Fla.

2d DCA 1975) (service on the wife of the defendant held valid
substitute service even where defendant was never actually

notified of the lawsuit).

B. The requirenmnents of due process were net in this case.

Shurman finally urges reversal of the decision below on the
basis that the substituted service on himviolated due process.
As he sees it, he "cannot be held responsible for his estranged
wife's failure to informhimthat a conplaint was fil ed agai nst
him"? Br. at 23. Shurman, thus, asks this Court to read into
the substitute service statute (or create) an exception for
i ncarcerated prisoners whose fam |y nenbers do not informthem of
| awsui ts served in their absence.

No such exception is necessary, or warranted. The statute
contai ns due process safeguards for all persons, including
prisoners. Requiring that service be acconplished where a party
has made his honme and where his famly resides, on a person who

actually lives in that place of abode and who is over the age of

" Al'though Shurman refers to his wife as "estranged" there is no
record evidence that she was at the tine of service or that
Atl antic had any reason to knowthis if it was in fact true.
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15, § 48.031(1)(a), Florida Statutes (1998), provides strong
assurances that the papers served wll actually be delivered to
t he naned defendant. That is enough. Due process does not
require perfect notice. Folsom 306 So. 2d at 187-88. |nstead,

it requires only procedures reasonably designed to give

defendants notice. 1d. (substitute service statutes have been

uphel d agai nst attack on due process grounds (citing MIlliken v.

Meyer, 311 U.S. 457 (1940)); conpliance with such statutes is
valid nethod of acquiring jurisdiction over defendant even if
defendant did not receive actual notice); Chang, 109 F.R D. at
670.

In the end, Shurman's incarceration does not violate due

process given these safeguards. This is especially true for

t hose who, like Shurman, lived in their famly home for many
years prior to incarceration, who were still married at the tine
of service and whose famly still lived in that sane hone.?

Since Shurman clearly never intended to establish a place of
abode anywhere ot her than where he had lived previously and where
his famly continued to live after he was incarcerated, that hone

remai ned his "place of abode" even though he was tenporarily

8 Al t hough personal service on Shurman in prison may have been an
alternative, it was not required. See, 8 48.051, Florida
Statutes (1998) (process to be served on prisoner). As the Fifth
District noted, 8 48.051 sinply provides that prisoners are to be
served in the sane manner as other natural persons. R2:7 n.1
A.1l. Oher natural persons can be served in person or by
substitute service. 8 48.031, Florida Statues (1998).
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absent fromit.

Shurman's failure to receive actual notice of the suit was
not the result of sone constitutional infirmty in the substitute
service statute, but instead was the result of his wife's failure
to tell himabout the suit. As such, since Atlantic literally
conplied with the requirenents of 8 48.031(1)(a), its service of
substitute process on Shurman was valid. The trial court
therefore had jurisdiction over himand properly denied his
notion to set aside the default seven nonths after the final
judgnent of foreclosure was entered. The Fifth District's order
uphol di ng that decision was correct and should be affirned.

III. ANY NEW RULE OF LAW ANNOUNCED SHOULD BE APPLIED
PROSPECTIVELY ONLY.

I f the Court accepts Shurman's interpretation of the service
of process statute, such a decision should be applied
prospectively only. A newly-created judicial exception for
prisoners to the service of process requirenents cannot be
retroactively applied to Atlantic because it had no notice of it

at the time it served process on Shurman. See, International

Studi o Apartnent Association Inc. v. Lockwood, 421 So. 2d 1119,

1120 (Fla. 4th DCA 1983), rev. den., 430 So 2d 451 (Fla. 1983),

cert. den., 464 U. S. 895 (1983) (where rights and positions of

parties acting in reliance on statute or construction of statute

upon new construction of statute, decision should be applied



prospectively), citing, Florida Forest and Park Service v.

Strickland, 18 So.2d 251 (Fla. 1944).

Atlantic was entitled to rely on a literal reading of
8§ 48.031(1)(a), Florida Statutes, when obtaining a foreclosure
j udgnment agai nst Shurman, the sale of the property and the
satisfaction of its lien. Thus, even if Shurman were entitled to
relief froma judgnent he challenged nonths after learning of it,
any new y-created exception to the service of process statute for
pri soners shoul d be applied prospectively only and not to

Atlantic in this case.



CONCLUSION

The Fifth District's decision affirmng the trial court's
deni al of Shurman's notion to set aside final judgnment should be
af firnmed.
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