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STATEMENT OF THE CASE!

On February 26, 1998, the Clay County grand jury indicted
John Calvin Taylor, Il, for the first-degree nmurder and arned
robbery of Shannon Hol zer. | 23-24. Taylor was tried before
the jury on July 19-23, 1999, and found guilty of first-degree
mur der and robbery with a deadly weapon. |V 659-660, XVIlI
2064. The trial judge denied Taylor's nmotion for new trial on
August 2, 1999, IV 689-698, V 800.

At the penalty phase proceeding on August 13, the state
presented four wi tnesses and the defense presented twenty-two
wi tnesses. The jury recommended death by a vote of 10 to 2. V
847, XX 2642. On Septenber 9, the state and defense presented
addi ti onal evidence and argunment. V 930-939, XX 2676-2688.
Both parties submtted sentencing nmenoranda, V 872-878, 943-
961, and the court received a PSI. V 965-978. On Cctober 7,
the trial judge sentenced Taylor to death for the nmurder and
life in prison for the robbery. The court found four
aggravators, two of which nmerged, and three mtigating
ci rcunmstances. V 973-996, XX 2702.

STATEMENT OF FACTS

Mbtion to Suppress

Deputy Noble testified that Shannon Hol zer's husband, Jeff,
reported his wife was nmi ssing around 7:30 a.m on Decenber 30,

1997. Vil 137. Nobl e was a close friend of Shannon and her

References to the twenty-volunme record on appeal are
desi gnated by the volume nunmber in Roman Nunerals and the page
nunber. All proceedings were before Clay County Circuit Judge
WIlliamA W] kes.



parents, who were well known by many of the deputies in the St.
Johns County Sheriff's O fice. [I11 425-426. Noble |earned
Shannon was | ast seen at 1:10 the previous day, when she |eft
the fam |y busi ness, Buddy Boy's Kountry Store, with a bank
deposit. Several persons had seen Shannon pull up to the gas
tanks with John Taylor in the passenger seat and heard her say
Tayl or needed a ride to Green Cove Springs. |11 394-395. The
bank deposit had not been made. Shannon al so had not call ed
her ex-husband to check on her daughter since that tinme or fed
her horse. VIl 138. Noble |earned Tayl or had not worked in
two weeks due to a falling out with his father. Taylor drove a
rented 1996 Geo Metro and resided at Vineyard Trailer Park on
Hi ghway 13. The informati on was put out on dispatch, and when
Nobl e got to the trailer, Deputies Strickland and Lindsay were
already there. 111 399-402.

Strickland was of f-duty when he | earned from di spatch that
Shannon was missing. 111 428. Strickland and Robert Heaton
who was wi th himwhen he got the page, knew Shannon as a
friend. They |ocated Taylor's Geo in Vineyard Trailer Park and
called for a marked unit. Strickland was told an Air One
hel i copter would be there in thirty seconds, as well as ground
units. |11 428-430, 444. Deputy Lindsay arrived, and they
went to the door and knocked. Strickland wore his police badge
and gun. Lindsay was in uniformwith his gun at his side. The
hel i copt er was hovering overhead and coul d be heard clearly.

M chael M Junkin answered the door, and they asked if Tayl or

was home. MJunkin told them Taylor was in the shower and



invited themin. The two officers went inside, while Heaton
stood at the threshold of the door. Heaton was not bl ocking the
door, but anyone leaving the trailer would have to go past him
11 436-438, 445-446.

Tayl or cane into the living roomin a towel. 11l 447.
Strickland suggested he get dressed, then followed himthrough
the kitchen and down the hallway to the bathroomto nake sure
he did not arm hinself. Taylor put on a pair of jeans, while
Strickland stood in the bathroom doorway, keeping Taylor in
view the whole time. |11 433, 438-441. They returned to the
living room and the officers told Taylor that Shannon was
m ssing, he was reportedly the |ast person seen with her, and
detectives wanted to talk to him Tayl or said Shannon gave hi m
a ride home the day before. 11l 433, 440. Taylor sat down in
a chair while they waited for another marked unit. Noble
arrived, and in a few m nutes, Deputy Lee arrived, and
Strickland and Heaton left. Strickland thought Noble went
inside before he left but did not see Lee go inside "because as
he was pulling up, | was leaving. | shook his hand, got in ny
truck, and left.” 111 434.

Li ndsay testified he went out to his patrol car to check
Taylor's driver's license for outstanding warrants, |eaving
Tayl or inside with Noble and Lee. 11l 447, 451. Lindsay did
not recall whether he or another deputy got the license from
Taylor. IIl 451. The trailer door was open and Lindsay coul d
see inside the trailer. As Lindsay sat in his car, he saw

Tayl or ook to the left and right, reach into his back pocket,



and stuff something under the seat cushion. 111 448. Lindsay
re-entered the trailer and told Taylor to stand up and wal k
toward the kitchen, which Taylor did. 111 453. He asked
Tayl or what he had pl aced under the cushion, and Tayl or said
"nothing." Lindsay asked if he could | ook, and Tayl or said
yes. Lindsay lifted up the corner of the chair cushion and saw
a roll of noney with a hundred-dollar bill on top. At that
time, he did not know what denom nations were in the deposit
Shannon was supposed to have made. |11 455.

Nobl e testified that when he arrived, Strickland was at the
open front door of the trailer, and Lindsay already had wal ked
down the steps of the trailer. As Noble approached the
trailer, Lindsay alerted himthat Tayl or had conceal ed
sonething in a chair. 111l 403, 417-419. Noble wal ked i nside
and expl ai ned he was investigating the whereabouts of Shannon
Hol zer. Taylor said she had dropped himoff at the trailer the
day before. Il 404, 420. After Lindsay canme back in, Taylor
was asked what he put under the cushion. Taylor said they
could I ook, the wad of nobney was found, and Lindsay drew his
weapon. Nobl e handcuffed and frisked Tayl or, then wal ked hi m
outside and placed himin the back of his patrol car. On the
way to the car, he read Taylor his rights. Taylor did not
reply, he "just kind of shrugged his shoulders.” Taylor was
not under arrest but was not free to |leave. 111 422-423, VI
139. Tayl or was then unhandcuffed. The door of the patrol car
was open, and his |legs were out on the ground. |1l 407-410,

VIl 139, 144. Noble asked Tayl or about the noney, and Tayl or



said, "lI've had it."” Noble told Taylor they had to search the
trailer and his car, and Taylor signed consent fornms for both.
11 423, 477. Noble could not recall whether he read the forns
to Taylor. 111 411. \Wile signing the forns, Taylor said
there was nore noney in the car under the passenger seat. |III
410. Noble found a Crown Royal bag under the passenger seat
with a wad of noney of different denomi nations inside it. Il
414.

Nobl e told Taylor that Detective Lester wanted to speak with
himat the sheriff's office. Taylor gave no verbal response,
he "just kind of shrugged his shoulders.” 111 423. Noble
drove Taylor to the sheriff's office in the back of his caged
vehicle, which could be opened only fromthe outside. He was
not handcuffed because "[h]e was not under arrest, he was just
bei ng taken down to speak with Detective Lester as | expl ai ned
to him" VIl 144. \Wen they arrived, Noble put the handcuffs
back on because they were going into a secured facility but
told Tayl or he was not under arrest. He placed Taylor in an
interview room and shut the door. 111 416.

Deputy Lee testified that Strickland and Nobl e were inside
the trailer when he arrived. Strickland came out and tal ked to
Lee for a mnute, then Lee went inside. Noble was asking
Tayl or if he knew where Shannon was. |11 465. After Tayl or
was renmoved fromthe trailer, Lee went to neet the helicopter.
11 463.

Detective Lester knew Shannon and her parents and had been

out to Taylor's trailer earlier that nmorning. Wen no one



answered the door, he went in through the unlocked door. He
did not have a warrant. He found no one. 111 478-479. |Lester
was in the helicopter when Taylor was | ocated. He |landed in

t he Shands Bridge area, where he nmet Deputy Lee, who told him
Tayl or and his "son"?2 had been found. Lester went to the
sheriff's office to neet Taylor. When Taylor arrived, Lester
met with himalone in an interview room He renpved the
handcuffs and read Taylor his rights. Taylor indicated he
under st ood and signed a waiver of rights form 11l 472, 477.
Lester told Taylor they were investigating Shannon's

di sappearance, and Taylor said the |last time he had seen her
was when she gave hima ride to his trailer the previous day.
11 473. Lester asked Tayl or about the noney found in the
trailer and the car, and Taylor said he would rather not talk
about it. After two to three hours of questioning, Lester told
Tayl or he needed to tell them about the noney because they had
a mssing person with nmoney m ssing. At that point, Taylor
said he had gotten the nmoney from M. Yelton's truck near
Crescent Beach eight days earlier. Lester verified Yelton's
truck was burglarized Decenber 22, and Tayl or was arrested for

burglary. Taylor was not free to | eave during the interview

but Lester did not have probable cause to arrest until he found
out about the Yelton noney. |1l 475-481, VIl 152-157.
Guilt Phase

2Until the trial in this case, John Taylor and M chael
McJunki n believed McJunkin was Tayl or's biological son. Blood
tests reveal ed he was not.



State's Case

Shannon Hol zer, 30, was |ast seen Decenber 29, 1997, when she
|l eft Buddy Boy's to make a deposit at Barnett Bank in G een
Cove Springs. Shannon's father, Ira Bryant, said the deposit
had to be made by 2 p.m, and Shannon usually took it. The
deposit that day included $6,666 cash plus checks and was in a
green Barnett Bank bag. The cash was w apped in bank wrappers
inincrements of fifty. M. Bryant also asked Shannon to make
a deposit for Carl Colee at the First Union Bank in Green Cove
Springs. Xl 1036-1046. Colee's deposit was nade at 1:22 pm
Xl 1169-1170, Xl 1173-1178.

Several w tnesses saw Shannon | eave Buddy Boy's. Joseph Dunn
was sitting in his truck by the front door when he saw a man
sitting at the picnic tabl es near Shannon's parked car.

Shannon canme out, and they both got in her car. Shannon drove
to the gas punps in front of the store, then went inside. Wen
she canme out, she stopped and told some nen who were standi ng
there, "Don't tell [name of her husband], I'"'monly giving hima
ride to Geen Cove Springs.” She went to her car, where the
man was standi ng, they got in and headed north on Hi ghway 13.
Xl'l 1048-1058, 1068-1069.

Arthur M shoe made two back-to-back trips to Buddy Boy's that
day, driving fromhis uncle's house on Pal no Fish Canp Road.

On the first trip with his sister, Heather Benedi ous, M shoe
saw a white/gray car at the intersection of Palno Fish Canp
Road and Hi ghway 13, just across the street from Buddy Boy's.

The man sitting in the car had on glasses and a short-sl eeved



shirt. Xl 1074-1087. On the second trip, with his uncle,

Nol an Metcal f, he heard Shannon tell his uncle not to tell Jeff
she was giving a guy a ride to G een Cove to get his car. On
cross-exam nati on, M shoe said Shannon may have said, "I'm
going to Green Cove Springs and I"'mtaking himto get his
rental car." Shannon drove north on Hi ghway 13. Five niles
north of Buddy Boy's, a left turn onto H ghway 16 took you over
t he Shands Bridge to Green Cove Springs. |If you continued
north on 13, Vinyard Trailer Park was a quarter mle up the
road. Xl 1087-1093.

Heat her Benedi ous al so went to Buddy Boy's tw ce that day.
On the first trip with her brother, she saw a white Geo Metro
parked on the side of the road. She had seen the car at Buddy
Boy's before, driven by Taylor. A boy wearing gl asses was
sitting in the car. She had seen the boy with Tayl or at Buddy
Boy's before. Thirty-five mnutes |later, when she went to the
store again, the Geo was gone, and Shannon's car was parked at
the store. XIlI 1097-1103.

Nol an Metcal f saw Shannon and Tayl or punping gas. Taylor was
wearing jeans, a light-colored T-shirt, a jacket, and white
tennis shoes. Metcalf wal ked i nto Buddy Boy's behi nd Shannon
and heard her talking to Cindy Schnernmund. He wal ked out si de
and saw Tayl or standing by the passenger side of Shannon's car.
When Shannon cane out, she stopped and asked him not to say
anything to Jeff, that she was giving Taylor a ride to G een

Cove to rent a car. Taylor pulled off his jacket when he got



into the car. It was a |ong-sleeved, blue, button-down jacket.
X'l 1110-1120.

Ci ndy Schmernmund worked at the store with Shannon that day.
The deposit typically included one hundred dollar bills but she
did not know if there were any that day. Xl 1163-1167.

Tayl or cane in the store a fewtinmes a week. He was "friendly,
j oking, normal"” and never said anything out of the way to
Shannon or anyone else. Xl 1129, 1152. His son | ooked nuch
ol der than 19 and had brown hair, a nustache, and a beard. XII
1131-1132. Cindy saw Shannon wal k out to her car, then pull up
to the gas punps with Taylor. Taylor punped the gas, and
Shannon cane inside to pay. Shannon said she was taking Tayl or
to Green Cove to pick up a rental car. X 1127, 1137, 1140.
After Shannon went back outside, Taylor got into the passenger
seat. XIlI 1143. He was wearing a dark jersey |ong-sleeved,

Zi p-up jacket with a hood and dark pants. X1 1149.

Nancy Giffis saw Shannon that day, heading north on Hi ghway
13, getting ready to turn left to go to G een Cove Springs on
State Route 16. A tall man with dark hair and features and a
beard was in the passenger seat. Shannon was "very, very pale"
and | ooki ng strai ght ahead. The man was sitting catty-
cornered, |leaning forward, |ooking at Shannon. XV 1594-1598.
He wore a black T-shirt with a stretched-out neck. Giffis
pi cked sonmeone out of a photo lineup three weeks | ater but the
police told her she picked the wong guy. XV 1599-1600.

M chael MJunkin said Taylor had come to Arkansas a few weeks

earlier and brought himto Florida. They sonmetinmes stayed at



Taylor's wife Mary Ann's house on Palno Fish Canp Road and
sonetimes stayed at the trailer. Taylor once said he |liked
Shannon and wanted to get some of that p----. Xl 911-915. He
said he was going to rob her because he was behind on bills and
knew when she would be going to the bank. Xl 917. They were
at Mary Ann's house the norning he decided to rob her. Taylor
told McJunkin to drop himoff at the side of the store and go
home to wait for his call. Xl 918. He dropped Tayl or off at
the mail box by the side of the store, then drove up and down
Pal mo Fish Canp Road a few tinmes. He parked on the side of the
road a couple of tinmes and went back to the house twi ce. The
first time he went to the house, he m ssed Taylor's call. He
drove around, then returned to the house and caught the second
call. Taylor asked himwhere he was and told himto pick him
up at the Citgo station in Green Cove Springs. Xl 919-920. He
pi cked his father up at the Citgo, and Taylor drove to the
Dollar Store. In the parking lot, Taylor lifted up his
sweatshirt and T-shirt and pull ed several stacks of bills from
hi s wai stband and started counting it. He put the ones in a
paper bag or Crown Royal bag, which he put in the glove
conpartnent. He put sone noney between the front seats and
sone under the front passenger seat. He said if Shannon did
not show up in a couple of days, everything should be fine. He
al so said he got her car stuck. XIIIl 1192, 1195-1196.

After the Dollar store, they went to Garber Ford Mercury and
ERA realty in Green Cove. They went inside the realty agency

and checked on houses in G een Cove. At Garber, they |ooked at
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trucks. XII1 1196-1200. Before |eaving Green Cove Springs,
they took the road that goes past the Shands Bridge, went by
the Citgo, did a U-turn, and cane back around. On the way back
to the Citgo, they turned on the road to the bridge and headed
back to St. Johns County. They went to the trailer and Tayl or
changed clothes. He put the old clothes--pants, sweatshirt,
old shoes--in a trash bag in the back seat of the Geo. XlII
1202-1205.

They went to Trader Jack's in St. Augustine to pay a bill.
When they left, they pulled around to the back and threw the
bag of clothes in the dunpster. Xl 1207-1208. At sone point
t hat day, they went to Mary Ann's house, and Tayl or and Mary
Ann talked in the bedroom Mary Ann was upset, and his father
was aggravated. He thought they went to Mary Ann's once when
Mary Ann was not there. That tinme, Taylor put sone noney into
the attic. X1l 1209-1210. They also went to a bank, where
his father deposited sone noney. While Taylor was inside,
McJunkin saw a knife on the floorboard. Taylor asked himto
throw the knife off the Bridge of Lions, which he did. XlII
1212-1213. They returned to the trailer, then went to Terry's
Pl ace. They returned to the trailer and went to sleep. XlII
1214-1217.

The next day, they went to the mall, where he bought an
earring and cassette tapes with sone of the $200 his father
gave himfromthe robbery. His father bought some new shoes.
They ate, then went back to the trailer. X1 1218-1222. The

police cane and took themto the station to be questioned.
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XI1l 1223. MJunkin did not tell the truth that day. He was
guestioned again that night or early the next norning and gave
a recorded statenent. Between interviews, he went to Mary
Ann's house. After the second interview, he went back to
Arkansas on a bus. Mary Ann gave him noney for the bus. XlII
1224-1227.

On cross-exanm nation, MJunkin said he had been in jail for
19 nmont hs on charges of first-degree nmurder and arned robbery.
Xl 924. The norning Shannon di sappeared, he called his nother
and tal ked to her for 19 mnutes. He found out sonmeone had
shot at his nother. He was angry and wanted to get to Arkansas
to deal with the person who shot at her. He had no way to get
to Arkansas and no noney. As far as he knew, his father had no
nmoney to give him MJunkin admtted he stole a briefcase the
week before the nurder and gave it to Taylor. Taylor told him
the briefcase had $5,000 in it but MJunkin saw Tayl or | ooking
through it and said there was no no noney in it. X 926-9209.

McJunkin adm tted he was hyperventilating when first
guesti oned about Shannon and agreed he m ght have turned away
every tinme her name was nentioned. He denied being in her
Must ang and denied telling Mary Ann he had been in it. X 935.
In his initial statenment to police, he said he went from Mary
Ann's house to the trailer that norning to play video ganes and
was supposed to pick his father up at Mary Ann's | ater that
day. He told them he had not shown up, so his father hitched a
ride with Shannon. Xl 935-936. He deni ed saying he was

growing up to be a serial killer. He admtted he had probl ens
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with his tenper when he was thirteen and was in a treatnment
center for violence. He was prescribed nedication for his
tenper but was not taking the nmedication in Decenber 1997. Xl
954-956.

When arrested sone weeks after Taylor was arrested, he had on
two pairs of underwear, underwear and boxers. Hi s boxers were
t aken when he was booked at the jail. Xl 957-958. The boxers
on the bathroom floor in Defendant's Exhibit A were his. Xl
965.

In his sworn statenment of Decenber 31, he said Taylor called
Mary Ann's according to the caller ID at 1:23 and 1:25, which
was about the tinme Shannon was making a deposit at the First
Uni on Bank. He said Taylor was wearing a white-gray, short-
sl eeved T-shirt and small black shoes and said nothing about a
sweatshirt. Xl 972-974. He said Taylor was inside the Citgo
when he picked himup. Xl 993. He also said Tayl or put noney
fromthe robbery into Mary Ann's attic and Mary Ann may have
been hone at the tine. X1 999-1000.

He did not have a driver's |license and had little experience
driving over wet terrain. He could drive an automatic but had
problenms with stick shifts. XII 1001, X1 1242.

He called Taylor from Mary Ann's at the nunber on the caller
| D, which was a pay phone. X1l 1251-1258. He initially told
police he threw the knife over the Shands Bridge. X1l 1286.
He thought the knife had a double edge. X1 1299-1300.

In his sworn statenment of January 11, he said they went to

Mary Ann's house after Terry's Place, where he undressed and
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started to go to sleep. He said Taylor put sone noney in a
white bag into the attic, then went into the roomwi th Mary Ann
and they tal ked. Taylor came out, got the noney fromthe
attic, and they went back to the trailer. At trial, MJunkin
deni ed this happened. X Il 1334-1344.

Li sa Brunmbach, an enpl oyee at Garber Ford, said Taylor and
his son took a test drive in a truck on Decenber 23, 1997.
Tayl or said he was getting $4,000 from an insurance check. On
Decenber 29, he and his son came back, and he stuck his head in
the office and said he was still waiting on the settlenment but
she woul d be hearing fromhim He wore blue jeans and a bl ue
T-shirt. X1l 1334-1344.

Jul ius Vandernack, the owner of Trader Jack's, said Tayl or
came in Decenber 29 and paid $340 for some bounced checks plus
a $40 fee. He had bounced checks before and paid them off.

X1l 1349-1355.

Li sa Jones, the bartender at Terry's Place, said Taylor cane
in several tinmes that Decenber. He gave her a ride honme once.
On Decenber 29, Taylor canme in with his son. He wore jeans and
a black T-shirt. He said he was getting or had gotten an
i nsurance settlement of $1500-$1600. He spent $150-$200 and
bought rounds for other custoners. He seenmed his normal self.
He ti pped her two $100 dollar bills. X Il 1358-1367.

Janmes Bul | ard had known Taylor a year and lived with him for
three nonths. They worked for Taylor's father in marine
construction. Taylor quit working in early December because of

an argunent over noney. Taylor had said he was behind on his
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truck paynents. They could not always pay their bills during

t hose weeks. Taylor had said he wanted to go out wi th Shannon,
that he was going to get some of that p----. Cl othing was
often on the floor of every roomin the trailer. M chae
sonetimes threw his dirty clothes on the bathroom floor. Xl
1015-1027.

Carrie Span, a Barnett Bank teller, said Tayl or deposited
$1,700 into his account at 3:48 p.m that day. Photos of
Tayl or at the bank were introduced into evidence. XlI 1153-
1158. Di ane Locker testified about Taylor's account during
December. On Decenber 4, he had a negative bal ance of $825. 88.
On Decenber 5, he deposited $1,600, giving hima positive
bal ance of $534.12. On Decenber 11, he had a negative bal ance
of $23.20. On Decenber 12, he deposited $450, leaving hima
positive bal ance of $426.80. On Decenber 16, he had a negative
bal ance of $107.03, which increased to a negative bal ance of
$529. 78 by Decenber 29. After the Decenber 29 deposit, he had
a positive balance of $1159.95. XIV 1533-1537.

Phone records showed two calls were made fromthe Citgo phone
booth to Mary Ann's house on Decenber 29 at 2:32 and 2:38 p.m
Xl 1180-1185. No calls were made from Mary Ann's to the
Citgo. A nineteen-mnute call was made to Arkansas at 9:51
a.m XV 1584-1586.

Deputies Strickland, Lindsay, and Noble testified about the

events that led to taking Taylor and his son into custody on
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Decenmber 29.3% XIV 1380-1518. On cross-exan nation, Noble
conceded he did not include in his report, witten that sane
day, that Taylor said there was nore noney in the car. XV
161&n15C8r dwel | , the booki ng officer when Tayl or was arrested,
testified that his normal procedure was to pat down the innmate,
pl ace his property and shoes in a bag, take the inmate to the
shower room have himstrip naked, put his remaining clothes in
the bag, then fold the bag and staple it shut. Cardwell went

t hrough this process with Taylor. At Detective Lester's
direction, he put the bag in a | ocked cabi net under the booking
desk to await being picked up by FDLE. XIV 1421-1427.

Normal |y, he would put the bag in a bin in the property room
where access was carefully nonitored. XV 1436. Cardwell was
not the person who rel eased the bag to the FDLE. XIV 1430,
1435. He did not renmenber what clothing Tayl or was weari ng but
had a checklist he had filled out. The checklist did not have

a listing for underwear and he had |isted nothing under

"other." Cardwell did not know if anyone had opened the bag
while it was under the counter. He put a note on the bag
saying it was evidence to be picked up by Lester. He believed

the note was stapled to the bag. He did not know what happened
to the note. XV 1431-1437.

Alan Mller, a crinme analyst for FDLE, retrieved the bag from
the property desk at the jail, sealed it, and submtted it to
the | aboratory. XV 1626. MIller did not know who gave himthe

The officers' testinony essentially nmirrored the
testinony they gave at the suppression hearing.
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bag. The bag was stapled shut when he got it, and he added a
pi ece of brown tape to the top to keep the top down. XV 1636.
He did not open the bag or look inside it. XV 1637. He |ocked
it up in his evidence |ocker, then turned it in to evidence.
MIller agreed a staple had been pulled out of the bag. XV
1639.

Jeffrey Fletcher, a DNA anal yst, took possession of the bag
on March 17, 1998. Inside was a pair of jeans, a pair of black
and white boxer shorts, a sweatshirt, and a pair of LA Gear
sneakers. XV 1650. Another FDLE enpl oyee, Jo Lew s, had
unseal ed the bag first, so Fletcher could not say which item
was on top, which in the mddle, and so on. XV 1653. Based on
DNA sanpl es from Tayl or and McJunkin, Fletcher excl uded
McJunki n as being Taylor's son. Taylor and MJunkin were
excluded as contributors to the blood stain on the boxers. XV
1680. The series and type on the boxers were the sanme series
and type as sanples from Shannon Hol zer. XV 1691. DNA is
present in blood, saliva, senen, and sweat. No DNA bel ongi ng
to Taylor was found on the boxers. XV 1681. The test is very
sensitive and detects very small ampunts. XV 1692-1693.

Martin Tracy, a popul ation geneticist, said the chances the
DNA came from soneone ot her than Shannon woul d be sonewhere
between 1 out of 190 and 1 out of 19,000. XV 1702-1703.

Shannon's car was | ocated at 10:30 p.m on Decenber 30, 1997,
in a wooded area two mles south of the Citgo. XV 1544-1545,
The car was stuck in the nud. The body was found around

m dnight fifty feet behind the car. The pants were pulled
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bel ow t he knees and there was a cut across the zipper area.
Her sneakers were very clean. XV 1555-1563, XV 1606-1607.

Boni facio Fl oro conducted the autopsy. There were abrasions
to her face, an abrasion to her left hand inflicted with a
sharp instrument, and a broken fingernail on the right hand.
There was no evidence of sperm XV 1706-1720. There were nine
stab wounds to the upper left chest. Eight wounds were grouped
together, all in the horizontal position, with one end sharper
than the other and directed to the victims right. The other
wound was away fromthe others and had an abrasi on underneat h,
representing the knife handle. This wound was probably deeper
than the others and to the left. Each wound was fatal. The
cause of death was bl eeding. The wounds were nade with a
singl e-edge blade. In Floro's opinion, the direction of the
i sol ated wound i ndi cated Hol zer struggled with her attacker.
The ot her group of wounds all going the sane way indicated she
was not movi ng when they were inflicted. Assum ng the isol ated
wound was the first one, with Holzer in the driver's seat and
her attacker in the passenger seat, she would have becone
unconscious within a few seconds to a few m nutes. The other
wounds likely were inflicted while she was in a |ying position
and not noving. XV 1721-1729.

Def ense Case

Tayl or testified he and M chael spent the night of Decenber
28 at Mary Ann's house. He and his wife had been living apart
but were trying to get their nmarriage back together. M chae

had been living with himfor four weeks. He had not seen
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M chael in five years and wanted to "nmake it right" between
t hem because he was his son and he loved him XV 1764.

That nmorning, after Mary Ann went to work, M chael took the

Geo Metro to the trailer to play video ganes. Taylor told him
to return by noon so he could get his insurance papers in order
so he could buy another truck. XV 1765-1767. When M chael was
not back by 12:30, Taylor wal ked to Buddy Boy's, two mles up
Pal mo Fish Canp Road, then half a block on 13. He used the
restroom at Buddy Boy's, and when he cane out, Shannon was
wal king to her car. He asked her if she was going towards
Green Cove Springs, and she said yes. He asked her for a ride
to his rental car, and she said yes. They put gas in the car,
then drove north on 13 to Vineyard Trailer Park. As they were
pulling in, Mchael pulling out. Shannon rolled down her
wi ndow, and Tayl or asked M chael where he was headed. He said
he was going to Green Cove to play darts at Tim s Pl ace.
Tayl or told him he needed the car and couldn't take him At
t hat point, Shannon said Tims was right where she was goi ng
and offered to give hima ride. Taylor got out of Shannon's
car and into the Geo Metro, and M chael got in the car with
Shannon. XV 1768-1770, XVI 1811.

Tayl or got the insurance policy out of his truck, then drove
to Mary Ann's to look for the claimorder the insurance conpany
had sent for themto sign. He could not find the papers, so he
made hinself a sandwich. He was eating the sandwi ch when
M chael called and asked himto pick himup at the Citgo

station in Green Cove Springs. Taylor drove to the Citgo and
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M chael wal ked out from behind the building. Taylor told

M chael he wanted to call Mary Ann because he thought he had
seen her car on his way to the Citgo and he wanted to see if
she had the insurance papers. M chael drove to Tims Place to
see if his friend was still there while Taylor made the call.
Tayl or called Mary Ann fromthe pay phone. He got the
answeri ng machi ne and hung up, called again and got the
answeri ng machi ne again. Wen M chael cane back, Tayl or

noti ced he was wet fromthe knees down. XV 1770-1774.

Tayl or said he was wearing |light blue jeans, brown boots, and
a green Harl ey-Davidson T-shirt. Wen shown Defense Exhibit 5,
a photograph of the bathroomin his trailer as it |ooked the
last tinme he saw it, Taylor identified the green object in the
m ddl e of the photograph as the Harl ey-Davi dson T-shirt he was
wearing. The shirt had blue in the enblemin the front. The
shirt was published to the jury with a magni fying glass. He
said he wore the shirt all day long, until 11:30 p.m XV 1775-
1779.

Fromthe Citgo, they went to Garber Ford, where he told the
| ady he talked to the week before that he was expecting the
insurance claimwithin a week. They did not stop at Famly
Dol lar or ERA Realty. After Garber Ford, they went to the
trailer. At the trailer, Mchael changed cl othes and put the
cl othes he had been wearing in a white trash bag. XvlI 1779-
1782. M chael said he wanted to take themto Mary Ann's to

wash in her washi ng machine. He saw M chael put the clothes in
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the car but did not see what he did with the bag after that.
XVl 1825.

They went to Barnett Bank, where Tayl or deposited $1700 of
t he noney he got from Chip Yelton. He deposited the noney that
day because checks were starting to come in. M chael had taken
Yelton's briefcase when Taylor asked himto. The briefcase had
alittle over $5,000 in it. Taylor never told M chael he got
nmoney fromthe briefcase. XVl 1782-1784. They went to Trader
Jack's to pay off sone checks, then to Terry's Pl ace, where
they stayed until around 11 p.m They went by Mary Ann's, and
he and Mary Ann had a di sagreenent because he had been
drinking. They stayed fifteen m nutes, then went to the
trailer. XVl 1784-1786.

The next norning, they went to Wal-Mart to make an
appoi ntment for Mchael to get contact lens. Taylor bought
himself a pair of tennis shoes. They went to the mall and
M chael bought vi deotapes. They returned to the trailer.
Tayl or was getting out of the shower when he heard a knock on
the door and a voice say, "lIs John Taylor here?" An officer
stuck his head through and he told him "Yes, |I'mhere, can |
get some clothes?" The officer said, "No, you need to cone out
here.” So he wrapped a towel around hinself and wal ked into
the living room When he got out to the living room the
of ficer said he could get some clothes on but the officer would
have to go with him He put on jeans, no underwear. XVI 1787-

1791.
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The noney the police found under the cushion canme from Chip
Yelton. Taylor had put it under the cushion when they got back
to the trailer that norning. He stuck the noney under the
cushion while Mchael was in the bathroom and put the rest of
the stuff that was in his pocket under the wood chair. After
the deputies said the detectives wanted to talk to him he sat
down in a chair. He |eaned up, searching for a pack of
cigarettes. He could not find them so he |ooked in the next
chair. He turned up the heater, and the next thing he knew,
the officers drew their guns and told himto freeze. He never
told Noble there was noney in the car and did not know it was
there. XVl 1791-1794. He had been convicted of 22 felonies.
XV 1761-1762.

He did not have a beard that day and was not in the car with
Shannon when Nancy Giffis saw her. XVl 1814. There was no
wor ki ng phone at the trailer that day. Xvl 1831.

Jonat han Ruda, an investigator, testified that he drove the
following route on Monday, July 12, starting at 1:30 p.m: He
drove from Mary Ann's house to County Road 13, then went west
over the Shands Bridge to the Citgo. He waited ten seconds,
then drove to the Fam |y Dollar and waited a m nute. He went
to Garber Ford, waited a m nute, then went back down County
Road 16 a nmle to a mle and a half past 16 on 17, made a U-
turn, then canme back up 16 and crossed the Shands Bridge again.
He took 16 to U. S. 1, took a right, and went to Taylor's bank
in St. Augustine. The trip took one hour and six mnutes. XVi

1833-1835.
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Mary Ann Tayl or said her husband noved out in Septenber, then
noved back in Christmas of 1997, with Mchael. XVI 1837-1840.
On Decenber 29, she got home around 9 p.m Her husband and
M chael got home around 10 or 11 p.m Her husband had been
drinking, which led to a disagreenent, and they stayed only 15
m nutes. John was wearing a pea-green Harl ey-Davidson shirt
she had bought himand a pair of light blue jeans. She
remenbered the cl othes because they | ooked "so awful together."
XVI 1841-1845. The attic door had to be pulled down by a
string, then a | adder pulled down fromthe door. She doubted
it could be operated without her hearing it. She did not hear
it that night. XVl 1846. That Decenmber, her husband was
waiting for an insurance settlement for his truck. She had
filled out papers as part of the claim XVl 1848.

On Decenber 30, 1997, M chael told her he had been inside
Shannon's car. The police had called her at work and told her
John was in custody and they were bringing Mchael hone. When
she got honme, the detectives told her Shannon was m ssing and
that she drove a red Camaro. After they left, she wondered
al oud how a flashy car like that could be m ssing, and M chael
said, "yeah, | know, |I've been in it." M chael stayed with her
that night until about 3 a.m, when Detective Lester picked him
up for questioning. She saw M chael the next day for a few
m nutes and hel ped him buy a bus ticket to Arkansas. XVI 1848-
1853. On cross-exam nation, when asked if he had any nobney on
him she said he did. Wen asked how she knew that, she said,
"maybe | did ask him O mybe John told me." XVl 1854-1855.
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Over objection, she said she talked to John while he was in
jail and he said M chael needed noney to get to Arkansas. XVIi
1856- 1859.

Mary Ann thought she told Detective Rednond that M chael said
he had been in her car. When she | earned Shannon was dead, she
did not want M chael in her hone. The day before he left, his
nmot her called eight tines. XVl 1859-1861.

Richard Morris said he paid Chip Yelton $6, 150 on Decenber
18, 1997. The noney was in one hundred dollar bills except for
one fifty-dollar bill. XVvI 1863-1864.

Yelton, a marine contractor, said his briefcase was stol en
fromhis unlocked truck while he was on a job in St. Augustine
on Decenber 22, 1997. He reported it to the police. There was
about $5,000 cash in the briefcase fromthe noney Richard
Morris had given him The previous week, Janes Bullard and
Tayl or had conme to his job site in Green Cove Springs. XVi
1866-1872.

Kennet h Bi nkl ey manned the property roomat the Clay County
Jail. Binkley had the clothing M chael was wearing when he was
arrested, including a pair of Towncraft boxer shorts, size 32.
The boxer shorts found in the bag containing Taylor's clothing
were Towncraft, size 34. |Itens had cone in and out of the bag
since the clothes were turned in to the jail. XVl 1878-1880.

State's Rebuttal

Detecti ve Rednond said when he interviewed Mary Ann after
Tayl or was arrested, she did not nention that M chael said he

had been in Shannon's car. On cross-exani nati on, Rednond sai d
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he interviewed six people that day between 11:15 and 3: 30,
reducing the interviews to three witten pages. He did not
recall Elize and Richard Smth being present during the
interview with Mary Ann. XVl 1887-1897.

Penalty Phase

State's Case

CGeorge Brewer testified Tayl or was sentenced on January 6,
1982, in Pul aski County, Arkansas to 25 years in prison for
aggravat ed robbery. On Septenber 5, 1991, he was sentenced to
20 years for burglary of a Tires for Less in Pulaski County.
The comm tnment for the burglary was not received until My
1993, at which tinme Taylor was no longer in prison. Soneone
"goofed" up the paperwork, and Tayl or was never incarcerated on
the burglary. Wth the good tine policies in place, Taylor
woul d have been eligible for parole in seven and one-half years
and coul d discharge the sentence in ten years. XVIII 2192-
2200.

Robi n Manning testified about the 1982 armed robbery. She
was maeking a night deposit when a man tried to rob her. He
wore a bandana over his nose and nouth and had a gun. She had
just stepped out of the car when he said, "Robin, get away from
your car." She backed up, and he got in the car and drove off.
The noney was in her jacket. She saw the car's break |ights go
on and hid in the bushes. The car went around the bank three
times. Each tinme, a shot went off. She did not hear the shots
hit anything. The man |eft and she called the police. Her car

was recovered that night a few bl ocks away. The police called
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her soon after and said the robber had confessed. XVIll 2210-

22009.

Def ense Case

John Taylor's father, John Earlsley Taylor, and his nother,
Becky, were separated from John's birth in 1960 until 1963,
when they divorced. During that time, John and his two
si blings, Joey and Barbara, were cared for by Becky. They
i ved next door to John Earlsley's father, John Calvin Tayl or,
also called "Pop."™ In 1963, Becky married John's grandfather,
who then becane his stepfather. Together, they had two other
children, Todd and Jeff. Both caretakers drank and partied
extensively and did not care for the children. XVIiII 2217-
2230, 2245. In June of 1968, Becky wal ked out in the m ddl e of
the night, and from 1968 until 1971, John and his four siblings
lived with Pop in a small trailer in Mody Hollow, Arkansas,
three mles down a dirt road fromany other people. In June
1971, Clara Jean Taylor married Pop and becane the primary
caregi ver for the children.

Bar bara Henry, John's younger sister only vaguely renmenbered
living with her nother when she was married to Pop. Just
before she started first grade, she heard Becky and Pop arguing
in the mddle of the night. Becky was |eaving Pop for another
man, and Pop was begging her to stay. Becky craw ed out the
wi ndow in the m ddle of the night w thout saying good-bye.
XVIT 2243-2245. After Becky |left, Pop and the children noved

to atrailer in Mody Hollow, where Becky's parents, Pearl and
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Rose Moody, lived. It was very isolated, very poor farm |l and.
They ate what they grew and did not have running water. Moody
Hol |l ow had a bad reputation, and "[e]ven the teachers, when
they found out that's where you were from you were a bad
person." XVIII| 2246-2252.

Pop worked rotating shifts in a |inoleum conpany and was
rarely honme. \When Pop wasn't there, "Joey was the boss. . . we
were to listen to him and we had best be five foot in the air
aski ng how hi gh when Joey said frog." Joey disciplined Barbara
and John with whatever he could pick up, "[i]f it was darts, if
it was a belt, if it was picking his .22 up and shooting at
us." He was "very verbally, physically, and sexually abusive."
He forced Barbara to have sexual intercourse with himwhen she
was six and made John watch. XVIII1 2253-2256. Her
grandparents hel ped sonme but Rose worked during the day and
Pear|l tended the farm Pearl also drank every day. Pearl kept
Todd and Jeff when Pop was on the night shift or the ol der kids
were at school. At the trailer, Barbara cooked and washed the
di shes, standi ng on Coke crates so she could reach the stove
and sink. Sonetinmes they didn't have enough food. John didn't
go to church because Joey said church was for "pussies." Joey
felt school was "wussy,"” and he taunted John about how w npy
and dunmb he was. When they nmoved to Clara Jean's, Barbara felt
her prayers were answered but also felt displaced. She was so
used to caring for the kids, especially Todd and Jeff, "it was
as if they were ny kids." Barbara had just turned 10. XVIII
2259-2263.
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Bar bara said her childhood still affected her but she had
stayed out of prison, and Todd and Jeff had done all right,
too, while Joey was in prison and John had been in prison a
lot. The difference was that Todd and Jeff were young enough
to accept Clara Jean as their nother. Barbara had her
grandnot her and God. Joey and John "had no one." Barbara knew
John had flaws but he had hel ped her with her children,
especially her daughter, Jackie. Barbara's husband had been
very abusive, and Jackie becanme terrified of nmen. John C. was
the only one who could reach her and "get her back out of that
shell." XVIIl 2265.

Todd Tayl or had no nenory of living with Becky and consi dered
Clara Jean his nother. At the Mbody Hollow trailer, John,
Joey, and Barbara "did as they pleased all day every day."
Once it was sleeting, and all five kids were traipsing up and
down the road in the mddle of the night. There was no
parental supervision at all. Clara Jean provided for Jeff and
Todd and "gave us the guidance and | ove and support that we
needed to becone vital, productive human beings."” Todd was 5
when Pop married Clara Jean but John was 11, and "it was too
late.”™ He was in trouble by the tinme he was 13 and had spent
half his adult life in prison. "[T]hat's the only way he can
function . . . John C. needs guidance and structure and soneone
telling himwhere to go and where to be and what to do." XVIII
2274-2287.

Todd had never known John to be violent. John had a

“follower nentality.” Joey was the "dom neering ringleader,"”
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"a violent type, very, very overbearing."” John C. was Joey's
"slave" and "was abused by himevery day of his life that | was
around. " XVIII 2274-2280, 2287-2290. Joey even battered Clara
Jean. XVIII 2294. \When asked why he and Jeff had done well,
and Bar bara okay, but not Joey or John, Todd said, "[Clara
Jean] made all the difference in the world. Everything I'II
ever be in this world was because of her . . . children have to
have structure, and they have to have -- you know, |earn
respect and | earn discipline because these things don't cone
frombirth. And John C. and Joey had no opportunity.” They
rai sed thenselves fromthe age of 3 or 4 years old until 10 or
11. "You didn't have one viable parent in the house being a
Kar enrBéan moletky' s XybuhgR299- 2262, was rai sed in Moody Hollow with
five siblings. Mwody Holl ow was very renmote. Eight or ten
famlies lived there, all related. None of the houses was in
sight of each other. Karen babysat for the Taylor children at
her nother's house when she was 10. Becky was married to her
second husband, "O d Man John," and they drank and went to bars
a lot. The kids were unkenpt and al ways | ooki ng for food.
John C. was "sweet little boy." Joey was a bully. XVIIl 2299-
2313.

Patsy Sue Mtchell, another of Becky's sisters, also had
contact with the Taylor children at her nother's house. The
kids were dirty. "Second John," Becky's husband, and Pearl
woul d be drinking. John C. was a "sweet little boy." Joey was

violent. He gave Rose two black eyes once. XVIII 2316-2322.
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June Munson drove the bus the Taylor kids rode to school. It
was a 28-mile trip on nostly dirt roads. The kids were nostly
| eft al one, and Munson woul d honk the horn to wake them They

ate Hostess cupcakes for breakfast. John C. had a "smley

di sposition” and "one hell of a hard life." Joey was "nmean and
bel li gerent and cruel." Barbara was timd and quiet, "just in
a shell." Joey unl oaded a shotgun at the bus once because she

was going to report himto his father. Joey treated John "just
horrible.” Nobody ever canme with the kids to school functions.
When John grew up, he often waved her down to tal k, and al ways
hugged and ki ssed her hello. XVIII 2329-2341.

Becky testified her nmother, Rose, married Pearl just after
turning 14. Becky was their second child. Becky married at
17. Her husband was unfaithful and was never a father to their
children. She married Pop, who was 21 years ol der, so he could
take care of the kids. It was a "marriage of convenience."
She met W I liam Al exander and asked for a divorce. Pop becanme
abusive, and she left in the mddle of the night. John C. was
even-tenpered, a sweet, happy child, always smling. Wen he
got ol der, he often brought her noney. As an adult, he treated
her with great respect. She had never known himto be violent
with anyone. XVIII 2343-2374.

Roy Osburn, Clara Jean's cousin, said John worked in his
pl umbi ng busi ness for a year and half when John was 17-18 years
old. He was a good worker, working 10-12 hour days, digging
ditches and carrying pipes. Xl X 2388-2394.
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Clara Jean testified she married Pop two days after they net.
The marriage was a business arrangenent. Clara Jean got to
stay hone with her 1ll-year-old while she hel ped Pop raise his
children. Clara Jean said Mody Holl ow was "a very cl osed
little community that nobody could hardly penetrate. It was a
very rough place."” Joey was physically violent with John C.
and Clara Jean. Describing how Joey interacted with John C.,
Clara Jean said, "[John C.] was just there because Joey didn't
all ow him-- Joey was the boss.” John had a problem stealing
but was never violent with anyone. She had no trouble getting
himto mnd or do chores. He lived with themthree years, then
stole a truck and was sent to a boys training school. He was
convicted of burglarizing a Wal - Mart when he was 18 and
convicted of delivery of marijuana when he was 19. In Cctober
1981, he was arrested for a string of crimes. Clara Jean
bel i eved he was using drugs because his appearance went from
very neat to sloppy and dirty. Becky lived just up the road
but never visited. She didn't even stop when the kids were
outside playing. XX 2395-2417.

Val erie Kelton married John in 1991. They were married 14
nmont hs. Valerie's son and the nei ghborhood kids were crazy
about John. M chael MJunkin spent a lot of tinme with them
and John tried to be a good father. John did construction work
and other work on the side. Although he had stolen things al
his life, she did not think he could help it and still
considered him"a really good person.” She had never known hi m

to be violent. After they divorced, he called regularly to see
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if they were okay. No one could believe the nurder. Everybody
i ked John. XI X 2422-2429.

Robert Link, an expert in crimnal |law, said John was
convicted of burglary of a Wal-Mart in 1978 when he was 17.

The store was closed at the tine. That sane nonth, he was
convicted of delivery of marijuana. Between July 15 and

Cct ober 17, 1981, he was convicted of burglary and theft of

ei ght commerci al establishments resulting in 16 convictions.

He al so conmmtted a robbery in October 1981. He pled guilty to
all the offenses in January 1982. He was 21. He received 25
years for the robbery, and 15 and 10 years concurrent on the
burgl aries and thefts. He was paroled, then commtted burglary
of a prison comm ssary in 1984, burglary of a business in 1990,
and burglary of a business in 1993. Xl X 2432-2440.

TimBrown was in prison with John in Douglas, Arizona. Tim
testified that John worked in prison "nore than anybody el se |
know."™ He did anything that needed to be done--fixing
el ectrical problenms, plunbing, cooling, carpentry. He was a
parts runner and was on call 24 hours a day. He also worked in
the warden's office. Timnever saw a sign of violence in John
John taught Timthe craft of |eather work and left Tim $900
worth of | eatherworking tools. When John got out, he took care
of Tim s vehicles and hel ped Tim s disabled mther. X X 2441-
2451.

Sharon Karn, TimBrown's nother, said the first thing John
di d when he got out of prison was bring a nessage from Ti m and

offer to help her. He fixed her |eaky roof, saw the skirting
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had come off, and canme back the next weekend and fixed that.
John was "excited about his life" and "putting the past behind
him" He gave her potpourri for Christmas and was "j ust
grinning and puffed up and so excited" when she told himit was
the perfect gift. He gave her $200 to help her with her bills
once. She never saw any sign of violence. Xl X 2503-2514.

Roger Szuch, a licensed clinical social worker and |icensed
marriage and fam |y therapist, had been the clinical director
of a residential treatnment center for enmotionally disturbed
teenagers for el even years and was now in private practice.
Szuch characterized Taylor's famly as "severely"
dysfunctional. The main functions of a famly, said Szuch, are
provi di ng safety and security; providing nurture; teaching
children how to listen to words, needs, and feelings, and how
to express thenselves; teaching children to problem sol ve; and
identity formation. Xl X 2468-2471. These basic functions were
entirely lacking in the Taylor household. "A lot of things
sinply didn't happen, or happened primtively." Xl X 2478-2481.
The famly's problens were numerous and included poverty, an
extreme | ack of conpetent, adult supervision, |ack of bonding,
al cohol i sm abandonnent, sexual abuse, physical abuse, sudden
transitions, infidelity, and marriage between fam |y nenbers.
Xl X 2472-2476. Szuch said the early years are vital in a
child' s developnment, as it is during these years that children
gain their initial sense of life and thenselves. There were
varyi ng degrees of success anong the five children because the

two ol der boys got exposed to a |lot nore dysfunction early.
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Bar bara had her grandnother as a role nodel and protector,
whi ch gave her sonme relief, and Clara Jean got involved with
Todd and Jeff while they were still young enough to be

i nfluenced. For Joey and John, "it was too late.” Xl X 2481.

Donna Leslie becane friends with John in 1992. Her father
met John independently and was his enployer at the sewer plant
in the correctional departnment. Leslie testified John was a
hard wor ker and her father "thought the world" of him XX
2487-2490.

Jose Perez supervised John at Arizona State Prison for nine
nmonths in 1995. Perez testified that John was know edgeabl e
about everything--coolers, heaters, welding, carpentry--and was
a very good worker and reliable. His skills were very val uabl e
in prison and needed on a daily basis. He set a good exanple
for other prisoners and taught other inmates carpentry,
wel di ng, and plunbing skills. Perez trusted himwth tools.
Xl X 2492-2500.

Mary Ann Taylor said she married John in 1996. She was a
speci al education teacher at the Arizona Departnent of Juvenile
Corrections. Mary Ann had been married to her first husband
for 24 years and had three children, Justin, Anita, and Troy.
Her first husband had never wanted the kids around him John
devel oped a close relationship with Justin, her youngest, who
was then 18. Justin said John taught himnore in a few nonths
than his father taught himin his whole life. John and Anita
sonetimes "butted heads" but John supported her 100% \When

Anita had a baby, he watched the baby so she could go out with
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friends. John also developed a close relationship with Mary
Ann's nephew, Joe, who had been abandoned by his famly. John
realized Joe was all alone and insisted he have neals with
them Joey had planned on noving to Florida because of his
relationship with John. XX 2516-2522. John al ways doi ng
things for strangers. He hel ped a woman whose car had broken
down at the Circle K. And, once when they were driving through
New Mexi co, they came across a car that had broken down, and
John drove the couple, their kids, and their dog to

Al buquer que, which was out of his way. Xl X 2523-2526.

John came to Florida to help his father because it was
inportant to himto have ties with his famly. Things were
fine for a while, then John started drinking, which he had not
done in Arizona, and seeing other wonen. He never got viol ent
t hough. She still loved himand wanted to be involved in his
life and wanted himin her children's lives. Xl X 2526-2529.

John's father, John Earsley, said John cane to St. Augustine
in 1997 to work in his marine construction business. He began
wor ki ng the day after he arrived, working "twelve, fourteen,
si xt een- hour days, seven days a week." He was a hard worker,
one of the best his father ever had. He was very tal ented, was
a master plunber, finish carpenter, good nechanic. He took an
interest in the business and its welfare. M. Taylor was
groom ng himto take over the business. Then, on Thanksgi ving,
John went to Arkansas wi thout saying where he was going. He
returned with Mchael, determ ned that his father hire him

M. Taylor refused to hire Mchael, and two weeks | ater, he and
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John had an argunment, and he |l et John go. M. Taylor had never
known John to be violent. XVIII 2230-2238.

Jacki e Sharpe, John's niece, said John was the only one of
her uncles who seened to care. Whatever she had to say, he'd
sit down and listen. She talked to himevery week when he
called fromprison. He gave her good advi ce and encouraged her
to stay in school and make something of herself. She wanted
himto continue to be in her and her baby's lives. Xl X 2537-
2543.

Anita Gray, Mary Ann's daughter, was the director of an
after-school program She said John was a kid when it cane to
bi rt hdays and Christmas and was as happy as a three-year-old
when it cane to opening presents. She never saw any sign of
violence in him Sonetinmes they argued, but John wal ked away
from argunents. He hel ped her during her pregnancy, took her
to the hospital to have the baby, and took part in the baby
shower. He was excited about the baby and hel ped care for her.
Anita wanted himto be a part of her and her daughter's lives.
Xl X 2545-2552.

Justin Gray, 23, said John was nore of a father to himthan
his real father. John was genuinely concerned about where his
life was headed and was very generous. John renodel ed their
house and included himin it. He bought a car for him and they
redid the engi ne together. John knew what he had done was
wrong and he wanted to get past it. John got his boss to
sponsor a softball team which he and Justin played on

together. Justin was considering noving to Florida to be near
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John and his nmother. John wanted to do everything at famly
gat herings. He said he had never had anything |ike that before
in his Iife. Justin never saw John violent, never saw him|l ose
his tenper or raise a hand to anybody for any reason. XX
2553- 2565.

Janmes Vavra was the contractor John worked for from 1995 to
1997. His wife, Carolyn, ran the office. John started as a
carpenter, and within six nonths, was running a full crew and
bui l ding big custom honmes. Vavra said John was a "great
person,” "one of the best forenmen |I've ever had, and |'ve had a
ot of them"™ He was very conscientious. He got al ong great
with the people he supervised. They all loved him If they
didn't have a ride or their car broke down, he'd pick them up
and bring themto the job. He was very loyal, |ike a son, and
wat ched out for the conpany. Vavra asked himnot to | eave and
had a hard tinme replacing him \When he left to work with his
dad, it seenmed like he was trying to pick up sonething fromthe
past that was m ssing. Vavra never saw any sign of violence in
him He was happy-go-lucky, a very easy going person. Wth
Anita's baby, he was |ike a happy grandfather. He |oved
everybody. When asked about the hom cide, Vavra said,
"[t]hat's not John. He -- | don't believe he did it."” XX
2566- 2582. Carolyn Vavra said John was "very kind," "very
trustworthy,"” and "very easy to get along with." He was well -
li ked by all the nen under him They hated for himto go but
were excited for him because he wanted to have a relationship

with his dad. She never saw John angry or violent. Even under
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stress, he was very calm Conmmtting a violent crine was

"conpl etely out of character."” XX 2584-2591.

SUMVARY OF ARGUMENT

Point 1. The trial court erred in denying Taylor's notion to
suppress physical evidence seized fromhis residence and
vehicle, his statements nmade while detained in the back of the
patrol car and the police station, and the clothing seized when
he was arrested. The evidence and statenents were the fruit of
illegal police action, and should not have been admtted. The
deputies' initial consensual entry into Taylor's trailer becane
an unaut hori zed detenti on when an officer followed Taylor into
his bathroomto watch himget dressed. The police action
becanme nore restrictive and coercive as four arned officers
cane and went fromthe trailer at will while a helicopter
hovered overhead. These actions constituted a show of official
authority such that a reasonabl e person under the circunstances
woul d not have believed he was free to ignore the police
presence and go about his business. Taylor was further
restrai ned when Deputy Lindsay directed himto walk to the
kitchen after Lindsay saw Tayl or take sonething out of his back
pocket and place it under a chair cushion. The deputies had no
justification to seize Taylor as they did not know a crine had
been conmm tted, much |less that he had conmtted one, and did
not have probabl e cause to believe Taylor was arnmed. Taylor's
consent to search the chair was tainted and rendered

involuntary by the prior illegal seizure.
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Tayl or's consent to the search of his home and car, and his
statenment made while in the patrol car, also were not
voluntary. Renoving Taylor from his home in handcuffs and
placing himin the back of the patrol car was a de facto arrest
wi t hout probabl e cause, and the consents and statenment were
tainted fruit of that illegal detention and should have been
suppr essed.

Taylor's transportation to and continued detention at the
police station also was illegal. There is no evidence Tayl or
actually consented to go to the police station, much | ess that
he did so voluntarily. Because Taylor was taken to the police
station w thout probable cause to arrest, his confession to the
Yelton burglary was tainted fruit of his illegal arrest and
shoul d have been suppressed. Taylor's arrest was the fruit of
his illegally obtained confession and itself illegal. The
fruits of that arrest, including the clothing received during
booki ng, also was tainted and shoul d have been suppressed.

Point 2. The trial court erred in allowing four witnesses to
testify to statements made by the victimabout giving Taylor a
ride to Green Cove Springs to get his rental car. The tria
court admtted the statenents as evidence that she was taken
into the woods agai nst her will, a necessary elenment of the
ki dnappi ng charge. There was no dispute that the victimwas
abduct ed agai nst her will, however. Furthernore, her statenment
that she was giving Taylor a ride to G een Cove did not evince

a specific intent not to voluntarily take him somewhere el se.

39



The main relevance of the statenents was to prove Taylor's
state of mnd, which is inmproper.

Point 3. The trial court erred in admtting into evidence
the credit application Taylor submtted to Garber Ford the day
of the murder. The application contained information of bad
acts, such as |ies about his enploynent and was conpletely
irrelevant to any issue in the case. Accordingly, it was
i nadm ssi bl e.

Point 4. The trial court erred in allow ng the prosecutor to
bol ster Deputy Noble's testinony with a prior consistent
statenment where the prior statenment was given a year after any
notive to fabricate would have arisen.

Point 5. The trial court erred in admtting into evidence a
pair of boxer shorts purportedly taken from Tayl or when he was
booked into the jail. The booking officer took Taylor's
clothes, placed themin a bag, and left the bag in a cabinet in
t he booking office unattended. There was no evidence boxers
were placed in the bag. Wen the bag was retrieved, an
identifying note was gone and a staple had been pull ed out.
Under these circunstances, where the state had to rely on the
integrity of the bag for the existence of the underwear, and
where the bag appeared to have been tanpered with, a proper
chain of custody was required, and the boxers should not have
been adm tted.

Point 6. The husband-wife privilege was viol ated when the
trial court required Taylor's wife to testify that Taylor told

her M chael MJunkin woul d need noney for a bus ticket to
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Arkansas. Waiver of the privilege occurs only when the
substance of a privileged communication is reveal ed. Thus,
Ms. Taylor's testinony that she hel ped McJunkin buy a ticket
did not "open the door"” to any privileged matters.

Point 7. The trial court erred in instructing the jury on
and in finding the under sentence of inprisonment aggravating
factor based upon a 1991 Arkansas prison. This aggravator has
never been held to apply to an offense for which the defendant
was neither incarcerated nor placed under any type of
supervi sion. The aggravator should not apply here, where
Tayl or never began serving the sentence due to adm nistrative
error and may not even have know he owed Arkansas any prison
tinme.

Point 8. The trial court erred in finding the evidence
failed to prove five of the proposed nonstatutory mtigating
factors. The trial court's rejection of these mtigators is
not supported by the record or by the court's own order.

Point 9. The death sentence is disproportionate because this
is not one of the nost aggravated and | east mtigated of
capital nurders. The two relatively weak aggravators are
bal anced agai nst significant mtigation, including severe abuse
and neglect during Taylor's first eleven years and the ability
to | ead a useful and productive life in prison. Wen conpared
to other cases involving a sim |l ar balance of aggravation and

mtigation, the death sentence is not warranted.
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ARGUNMENT

Poi nt |
THE TRI AL COURT ERRED | N DENYI NG TAYLOR S MOTI ON TO
SUPPRESS PHYSI CAL EVI DENCE SEI ZED FROM HI S HOUSE AND
VEHI CLE, HI S STATEMENTS MADE WHI LE DETAI NED I N THE
BACK OF THE PATROL CAR AND AT THE POLI CE STATI ON
AND THE CLOTHI NG SElI ZED AFTER HI S ARREST, WHERE THE
EVI DENCE AND STATEMENTS WERE THE POl SONED FRUI T OF
| LLEGAL POLI CE ACTI ON.

Prior to trial, Taylor noved to suppress nunmerous itens of
physi cal evidence seized fromhis person, residence, and
vehi cl e on Decenmber 30, 1997,% and statenments made outside his
residence and at the police station that same day. | 98-100,
Il 297-300, 364-386. Taylor contended the evidence and
statenments were obtained as the direct result of illegal
police activity in violation of the Fourth Anendnment of the
United States Constitution, and Article I, section 12, of the
Fl ori da Constitution, and should be suppressed as the fruit of
t he poi sonous tree. The notions were heard on January 19 and
March 30, 1999. On April 14, 1999, the trial court filed a

written order denying the notions to suppress.® 11l 500-510

(Appendi x A).

“The itenms Tayl or sought to suppress were $1,642 found
under the chair cushion, $2,000 and Royal Crown bag, photo of
LA Gear shoe box in car, two consent to search fornms, LA gear
box and recei pt, Walmart tag and LA Gear tag, Burnett Realty
paperwork and car rental contract, receipts fromjewelry store
and Music Land, insufficient fund notice, business card from
Gar ber, LA CGear shoes, underwear, and swatch from underwear.

At trial, Taylor renewed his objection to the adm ssion
of the evidence and statenents that were the subject of his
suppressi on notions, thereby preserving the issue for
appellate review. XlI1 1221, XIV 1411, 1503, 1506, 1509,
1568, XV 1610, 1671, 1688, 1691.
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A. Background

At the suppression hearing, the follow ng facts were
adduced: Deputy Strickland and Deputy Lindsay arrived at John
Taylor's trailer around noon on Decenber 30, 1997, after
| earning fromdispatch that Taylor was wanted for questioning
in the m ssing person's case of Shannon Hol zer. Shannon had
not been seen since the previous afternoon, when she and
Taylor left her famly's store with a bank deposit. She had
not fed her horse since then nor called her daughter at her
ex- husband's, as she usually did. Strickland, who was off-
duty, arrived first in an unmarked car, acconpanied by a
civilian friend naned Robert Heaton. Lindsay arrived a few
m nutes later in a marked car. By the time Lindsay arrived, a
police helicopter was hovering overhead. Strickland, Lindsay,
and Heat on knocked on the door and were invited in by Taylor's
son, who told the deputies Taylor was in the shower. \When
Tayl or cane into the living roomwith a towel wapped around
him Strickland suggested he get dressed, then followed himto
the back of the trailer and stood in the bathroom doorway and
wat ched whil e Taylor put on his pants. The deputies then
guesti oned Tayl or about Shannon's di sappearance. Taylor told
t hem she had given hima ride to his trailer the previous day.
Tayl or then sat down while they awaited the arrival of nore
deputi es.

Two nore patrol cars arrived, and Deputies Noble and Lee
entered the trailer as Strickland and Heaton left. At sone

poi nt, Deputy Lindsay obtained Taylor's driver's |license and
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went out to his patrol car to run a warrants check. Wile
sitting in his car, which was positioned in front of the door
of the trailer, Lindsay saw Taylor renove sonething fromhis
back pocket and place it under the cushion of the chair upon
whi ch he was sitting. Lindsay re-entered the trailer and
directed Taylor to stand up and wal k towards the kitchen. He
asked Tayl or what was under the cushion and could he | ook.
Tayl or responded "not hing" and told Lindsay to go ahead.
Lindsay lifted the cushion and saw a roll of noney with a one
hundred dollar bill on top. Lindsay imediately drew his
weapon, and Nobl e handcuffed and frisked Taylor, then escorted
hi m out si de and placed himin the back of his patrol car with
his |l egs out on the ground. Sonmewhere between the trailer and
the car, he read Taylor his Mranda rights. Taylor did not
reply, he just shrugged his shoul ders. According to Nobl e,
Tayl or was not free to | eave. Noble renmoved the handcuffs and
asked Tayl or where he got the noney. Taylor told the deputy
he "had it." Noble told Taylor they had to search his car and
house. Tayl or signed consent fornms, and while signing the
fornms, said there was nore noney in the car under the
passenger seat. Noble | ooked under the passenger seat and
found a purple Royal Crown bag with noney of different

denom nations in it. Noble told Taylor they needed to take
himto the police station to speak with Detective Lester.
Tayl or just shrugged his shoul ders Taylor was then taken to
the police station in the back of the patrol vehicle. \When

they arrived, he was told he was not under arrest but was
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handcuf fed again and placed in an interrogation room
Detective Lester arrived and renmoved the handcuffs. Tayl or
was read his rights again, then questioned for two to three
hours. \When confronted with the fact that he had a | arge sum
of noney and that Shannon was m ssing along with a [arge sum
of noney, Taylor said he got the noney eight days earlier from
Chip Yelton's truck. Lester checked out the story and after
| earning Yelton's truck had been burglarized on the day Tayl or
had specified, he arrested Taylor for burglary. At Lester's
direction, the booking officer held Taylor's clothing in the
booki ng room as evidence. The clothing was picked up two
weeks |l ater and sent to a |lab for testing. DNA on the
clothing contained the sane series and type as sanples from
Shannon.

I n denying the notion to suppress, the trial court rul ed:
1) the initial entry and contact with Tayl or was consensual ;
2) the search under the cushion was justified as a protective
sweep of the prem ses and by Taylor's consent; 3) the
handcuffing and frisk of Taylor was justified by reasonable
suspicion that he was arned and dangerous; 4) Taylor's
detention in the patrol car and at the police station was a
valid investigative detention; 5) Taylor voluntarily consented
to the search of his vehicle and trailer; 6) Taylor's
statenment that there was nore noney in the car was voluntary;
7) Taylor voluntarily agreed to go to the police station in

lieu of being questioned at his trailer; 8) Taylor's
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confession to the Yelton burglary was voluntary; 9) the
clothing was validly seized incident to a | awful arrest.
B. Standard of Review
The trial court's conclusions as to the | awful ness of
searches and sei zures present m xed questions of |aw and fact,
whi ch must be revi ewed de novo on appeal, subject to the
caveat that findings of fact be reviewed under the clearly

erroneous standard. Onelas v. United States, 517 U. S. 690

(1996); United States v. Thomams, 863 F.2d 622, 625 (9th Cir.

1988); Grahamv. State, 714 So. 2d 1142 (Fla. 1st DCA 1998).

C. Argunent
1. The Initial Intrusion Was an Unl awful Seizure.
The wel | -established test for distinguishing a consensual

encounter froma seizure® is whether there was a "show of

®I'n construing the demands of the Fourth Amendnent, the
Suprene Court has recogni zed three types of police-citizen
encounters. The first type, the nmere approach and questi oning
of a willing person in a public place, involves no coercion
and detention and is outside the domain of the Fourth
Amendnent. See Florida v. Royer, 460 U.S. 491
(1983)(plurality opinion). The second type of encounter is
the brief investigative detention recognized in Terry v. Ohio,
392 U.S. 1 (1968). A Terry-type seizure satisfies the Fourth
Amendnent if the officer has an objective, reasonable
suspicion of unlawful activity. At this level, a frisk for
weapons i s authorized only where the officer is justified in
believing the person is armed and presently dangerous. The
third tier of police-citizen encounters includes any seizure
t hat exceeds the parameters of a |lawful investigative stop.
At this level, the seizure nust be supported by probable
cause. See Dunaway v. New York, 442 U.S. 200 (1979) (defendant
may not be seized and transported to police station absent
probabl e cause); Royer (defendant's renpval from airport
concourse to small office constituted de facto arrest w thout
probabl e cause); Goss v. State, 744 So. 2d 1167 (Fla. 2d DCA
1999) (|l awful stop becane de facto arrest w thout probable
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official authority" that would have comrunicated to a
reasonabl e person that the person was not free "to decline the
of ficers' requests or otherwi se term nate the encounter.™

Florida v. Bostick, 501 U S. 429 (1991).7 A show of authority

need not be explicit but may be shown by conduct t hat
inplicitly manifests authority to restrict the person's

freedom of npvenent. See, e.qg., United State v. Guapi, 144

F.3d 1393 (11th Cir. 1998)(stop occurred where agent boarded
bus, held up his badge, asked to see bus passenger's ticket
and identification, and then asked to search passenger's

bel ongi ngs and person wi t hout advising passengers they could

refuse consent); Msby v. State, 575 So. 2d 304 (Fla. 2d DCA

1991) (stop occurred when officers parked behi nd suspect's car
with high beans and spotlight on and wal ked up to driver's and
passenger's w ndows and asked for identification); Hernandez
v. State, 666 So. 2d 208 (Fla. 2d DCA 1995)(stop occurred when
uni fornmed deputy with patrol car told suspect to hang up

t el ephone, while suspect could view arrested friend); Clayton
v. State, 616 So. 2d 615 (Fla. 4th DCA 1993)(stop occurred
when two police cars drove up to defendant, four officers

jumped out, and one officer, wearing gun, aggressively

cause when defendant placed in patrol car).

" In Bostick, the Court reviewed a drug interdiction
program in which police randomy boarded buses and questi oned
t he passengers. Prior to Bostick, the Court had held police
may approach individuals in public places to ask questions and
request consent to search, so long as a reasonabl e person
woul d believe he or she was free to |l eave. |In Bostick, the
Court rejected the "free to | eave” test articulated for street
encounters because bus passengers nay not want to | eave.
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i nqui red of defendant); State v. Martin, 532 So. 2d 95 (Fl a.

4t h DCA 1988) (retai ning docunents such as identification or
bus ticket during encounter may transform encounter into
sei zure).

In the present case, the police asserted control over Tayl or
i medi ately, and their actions becane progressively nore
restrictive and coercive. The officers were already present
in the trailer when Tayl or got out of the shower and entered
his living roomclad only in a towel. The police helicopter
coul d be heard hovering overhead. After their initial entry,
police officers cane and went fromthe trailer at will, and
new officers arrived and entered w t hout seeking perm ssion.
The civilian, Robert Heaton, stood at the doorway of the
trailer the entire time he was there, and anyone who wanted to
| eave had to go past him All the officers were arned. Even
Deputy Strickland, who was not in uniform was wearing his
badge and sidearm Before the officers even told Tayl or why
they were there, Deputy Strickland followed Taylor to the
bat hroom and wat ched while he put on a pair of pants. At sone
poi nt, Lindsay obtained Taylor's driver's license and took it
outside to run a warrants check

The trial court's conclusion that this encounter involved no
coercion or detention defies conmmopn sense. The entire
at nosphere was coercive and police-dom nated. Deputy
Strickland' s action in followi ng Taylor to his bathroom and
wat chi ng hi m get dressed was an overt display of authority and

a substantial intrusion on Taylor's privacy and freedom of
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movenent . In Terry, the Court characterized a frisk for

weapons as "a serious intrusion upon the sanctity of the
person, which may inflict great indignity and arouse strong
resentnent.” 392 U. S. at 16. Being followed to the bat hroom
in one's honme and subjected to the watchful gaze of an officer
while getting dressed is no less intrusive. This action alone

"would [] have communicated to a reasonabl e person an attenpt

to intrude upon his freedom of novenent." See M chigan v.

Chesternut, 486 U. S. 567 (1988).

The trial court observed that the officers never threatened
Tayl or, did not put their hands on him and did not block his
path. The trial court said there was no evidence they acted
anyt hing but "professional” and that Strickland even shook
Tayl or' s hand and thanked him for his help when he left.
First, appellant can find no testinony in the record about
anyone thanki ng anyone, and Strickland shook Deputy Lee's

hand, not Taylor's, when he left.® Second, "professionalisn

8During direct examination, Strickland testified:

A Okay. After Deputy Lindsay arrived,
he was -- Deputy Noble, | believe, came next and
after him Deputy Lee.

Q Okay. And did either of them go
inside, to your know edge?

A | don't know. | don't recall. |
bel i eve that Deputy Noble may have.

And | know that | did not see Deputy
Lee go inside because as he was pulling up, |
was | eaving. | shook his hand, got in ny truck,
and left.

11 433-434. Deputy Lee testified:
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is not the standard for determ ning whether a seizure has
occurred. The test is whether a reasonabl e person would have
felt free to decline the officer's requests or term nate the
encounter. And, if by professionalism the trial court neant
behavi or that woul d be nonoffensive if engaged in by ordinary
citizens, Deputy Strickland s conduct in follow ng Taylor to
his bathroomto watch himdress would not neet that
definition.

Furthernmore, explicit restraints were unnecessary given the
setting of the encounter. Taylor initially was confronted by
two arnmed officers within the cranped confines of his tiny
trailer. See State's Exhibit 3. M. Heaton stood at the
doorway, and even if Heaton was not actually bl ocking the
door, his presence there may have created the inpression that
Tayl or woul d be prevented from | eaving. Moveover, the
of ficers never informed Taylor his cooperation was voluntary.
They followed himto the bathroom obviously restricting his
novenments, before they told himwhy they were there. They did
not ask for his cooperation but informed him detectives
"needed" to speak with him Absent sonme positive indication
he was free not to cooperate, it is doubtful a reasonable

person under these circunstances would think he could refuse

Q And can you tell us what was taking place
when you arrived and wal ked up to the residence?

A As | pulled up Deputy Strickland saw ne
pull up and | was the day supervisor so he cane out
and talked to ne, and | believe Deputy Noble was
still inside the trailer.

11 460-461.
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to cooperate. See United States v. Washington, 151 F.3d 1354

(11th Cir. 1998)(stop occurred where federal agent boarded
bus, held up his badge, asked to see tickets and
identification, and then asked to search passenger's

bel ongi ngs and person w t hout advising passengers they could

refuse consent); United State v. Guapi (sane); Gonzalez v.

State, 578 So. 2d 729, 733 (Fla. 3d DCA 1991) (where three
police officers clad in raid jackets knocked at defendant's
door and told defendant's wi fe when she answered that they
wer e conduci ng narcotics investigation and "would like to

speak with her,"” wife's "invitation" to enter nay well have
been acqui escence to authority, not voluntary consent to
enter).

The circunstances here were nuch nore intrusive,
intimdating, and coercive than the facts in Bostick and other
cases involving encounters between police and citizens in
public places. Unlike street encounters or even a bus sweep,
Tayl or was in isolation and partial undress when initially
confronted by the officers. Furthernore, because Tayl or was

in his honme, he had a hei ghtened expectation of privacy

resulting in a heightened degree of intrusion. See Payton v.

New York, 445 U.S. 573 ("Freedomfromintrusion into the home
or dwelling is the archetype of the privacy protection secured
by the Fourth Amendnment").

The totality of the circunstances surrounding this
encounter--the initial confrontation in his living roomby two

arnmed officers, with a third person standing at the door; a
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police helicopter overhead; being followed to the bathroom and
wat ched while he dressed; the arrival of two nore unifornmed
deputies who entered the trailer wi thout perm ssion; the
removal of his driver's license to another |ocation--were so
coercive and intimdating that a reasonabl e person under the

circunstances would not believe he was "at liberty to ignore

the police presence and go about his business." See M chigan

v. Chesternut, 486 U.S. at 569. The initial contact with

Tayl or therefore was a seizure within the neaning of the
Fourth Amendnent. A Terry-type seizure neets constitutional
saf equards only if the police have a reasonabl e suspicion of
crimnal activity based on articul able and specific facts
known to them when the seizure occurred. The seizure here did
not nmeet this standard. The deputies knew only that Shannon
Hol zer was m ssing under suspicious circunmstances and that she
was | ast seen with Taylor. They did not know if a crine had
been commtted or if Taylor was involved. These facts were
insufficient to support a reasonabl e suspicion of crimna
activity, and the initial intrusion was therefore unlawful.
2. The Search Under the Cushion was |llegal Because
Tayl or's Consent was the Product of Coercion and the
Deputies did not have Probabl e Cause to Believe Tayl or
was Arnmed and Danger ous.
The trial court upheld the search of the chair cushion on
two grounds, one, Taylor's furtive nmovenent in placing
sonet hi ng under the cushion justified a protective sweep of

the area, and two, Taylor voluntarily consented to the search.

Neither theory justifies the search.
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The search of the chair cushion cannot be justified by
consent because Taylor's consent was tainted by the prior
illegal police activity. In order to rely upon consent to
justify the | awful ness of a search, the state has the burden
of proving the consent was freely and voluntarily given.

Bunper v. North Carolina, 391 U S. 543 (1968). \Whether a

consent to search was voluntary or was the product of
coercion, express or inplied, is determned fromthe totality
of the circunstances. When consent is obtained after illegal
police activity, however, the unlawful police action
presunptively taints and renders involuntary any consent to

search. Brown v. Illinois, 422 U S. 590 (1975); Wbhng Sun V.

United States, 371 U. S. 471 (1963); Norman v. State, 379 So.

2d 643 (Fla. 1980); Bailey v. State, 319 So. 2d 22 (Fl a.

1975). The consent will be held voluntary only if there is
cl ear and convi nci ng evidence of an unequi vocal break in the
chain of illegality between the prior unlawful police action

and the purported consent. Norman; Bailey.

Here, O ficer Lindsay was seated in his police car
running a warrants check on Taylor's |icense when he saw
Tayl or renove sonmething from his back pocket and place it
under the cushion of the chair upon which he was sitting. As
the trial court noted, it is unclear whether Noble and Lee
were inside the trailer when Tayl or made the novenents Lindsay
observed. Noble testified Lindsay and Strickland were coni ng
out of the trailer as he entered and Lindsay told him before

he entered that Taylor hid sonething under the cushion. [I11
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403, 417-419. Lindsay testified Noble and Lee were inside the
trailer when he went outside to run the license. |11 447,

451. In any event, Lindsay re-entered the trailer and ordered
Tayl or to stand up and wal k toward the kitchen, which Tayl or
did. Lindsay then asked hi m what was under the cushion, and
Tayl or responded "nothing." Lindsay asked if he could | ook,
and Tayl or said "go ahead."”

As discussed in point 1 above, Taylor had been unlawfully
sei zed and the officers were therefore unlawfully in Taylor's
presence when Lindsay observed him place somet hi ng under the
chair cushion. And, before Lindsay asked if he could | ook
under the cushion, he asserted explicit control over Tayl or by
directing himto stand up and wal k toward the kitchen. The
consent was given immediately after this directive. Taylor's
consent thus was the direct product of the prior illegal
police activity, as no intervening circunstances broke the
chain of illegal conduct. The fruits of the search therefore

shoul d have been suppressed. See Barna v. State, 636 So. 2d

571 (Fla. 4th DCA 1994); LaFontaine v. State, 749 So. 2d 558

(Fla. 2d DCA 2000); Pirri v. State, 428 So. 2d 285 (Fla. 4th
DCA), review denied, 438 So. 2d 834 (Fla. 1983). Furthernore,

Taylor's attenpt to conceal the object evinced a | ack of
voluntary consent and tends to prove his words "go ahead" were
acqui escence to apparent authority rather than true consent.

See Riley v. State, 722 So. 2d 927 (Fla. 2d DCA

1998) (househol der' s conceal nent of small object in her hand

evi denced her | ack of consent).
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Nor can the search of the chair be justified as a protective
sweep for weapons. In finding the search justified as a

protective sweep, the trial court relied on Mchigan v. Long,

463 U.S. 1032 (1983), and Maryland v. Buie, 494 U S. 325

(1990). These cases do not apply here, however, because they
aut horize protective searches during |lawful seizures where the
of ficer has a reasonable belief the area to be swept poses a
danger. Long held police may conduct a limted "frisk" of an
aut onobil e during a | awful stop when the officer has a
reasonabl e belief the suspect is dangerous and may gain
i mmedi ate control of weapons. Buie held police may conduct a
protective sweep in conjunction with an in-hone arrest when
the officer has a reasonable belief the area harbors a
danger ous i ndi vi dual .

Here, in contrast, the search of the cushion took place
during an unlawful seizure, was the direct result of that
unl awf ul seizure, and the noney found therefore was

i nadm ssi bl e under Whng Sun. See Daniels v. State, 543 So. 2d

363 (Fla. 1st DCA 1989)(a | awful patdown for weapons or

protective search presupposes a |lawful stop); Al exander v.
State, 693 So. 2d 670 (Fla. 4th DCA 1997) (sane).

Second, even if the officers were lawfully in Taylor's
presence when he appeared to place sonething under the chair
cushion, a protective search was not justified because Lindsay
did not possess a reasonable belief Taylor was arnmed and
dangerous. I n nunmerous cases, courts have held that furtive

nmovenments, with no other facts to support the suspicion that
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t he defendant has a weapon, fail to justify a warrantl ess

sei zure and search. See Brown v. State, 687 So. 2d 13 (Fl a.

5th DCA 1997); Breedlove v. State, 605 So. 2d 589 (Fla. 4th

DCA 1992); Blue v. State, 592 So. 2d 1263 (Fla. 2d DCA 1992);

Dees v. State, 564 So. 2d (Fla. 1st DCA 1990); Baggett V.

State, 531 So. 2d 1028 (Fla. 1st DCA 1988); Ruddack v. State,

537 So. 2d 701 (Fla. 4th DCA 1989); Jenkins v. State, 524 So.

2d 1108 (Fla. 3d DCA 1988); Walker v. State, 514 So. 2d 1149

(Fla. 2d DCA 1987); G J.P. v. State, 469 So. 2d 826 (Fla. 2d
DCA 1985); Currens v. State, 363 So. 2d 1116 (Fla. 4th DCA

1978); Conner v. State, 349 So. 2d 709 (Fla. 1st DCA 1977).

Rat her, furtive novenents nust be one of several "specific and
articul able" facts that cause an officer to reasonably believe

a person is arned and dangerous. See, e.g. Brown v. State,

714 So. 2d 1191 (Fla. 4th DCA 1998)(officer had reasonabl e
suspi ci on defendant was going for weapon when he turned away
fromofficer and reached under wai stband after running toward
patrol car in threatening manner and where officer knew

def endant had prior arrests for battery on a | aw enforcenent

of ficer and resisting arrest with violence), review dism ssed,

734 So. 2d 421 (Fla. 1999).

Here, there were no additional facts from which Lindsay
coul d have entertained a reasonabl e suspicion that Tayl or was
arnmed and dangerous. As the trial court recogni zed, Tayl or
had been "cooperative in every way," and Lindsay identified no
obj ective facts to support a reasonable conclusion that |ed

himto reasonably believe Tayl or placed a weapon under the
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cushi on. ee Dees (defendant's novenment of taking sonething

from dash area and placing it under front seat insufficient to
justify stop and frisk); Conner (defendant's novenent of

t aki ng sonething out of his hat and putting it in his shoe and
officer's testinmony that "I don't really know that it was a
knife or gun or ax or what" insufficient to justify frisk).
The facts relied upon by the trial judge--that Shannon and the
bank deposit were m ssing and she was | ast seen with Tayl or
after saying she was giving hima ride to G een Cove Springs--
do not justify a protective sweep because these facts do no
nore than raise a bare suspicion of crimnal activity. A
protective sweep is authorized only where a reasonably prudent
officer is justified in believing the person with whomhe is
dealing is "armed and presently dangerous to the officer or
others.” |If the facts relied on by the trial judge were
sufficient to justify a frisk, then a frisk would be

perm ssi bl e during any authorized stop. The Court rejected

this standard in Terry. Accordingly, the search of the chair
was illegal, and the fruits of the search inadm ssible.

3. The Police Exceeded the Perm ssible Scope of Terry
Resulting in a De Facto Arrest Wthout Probable Cause
when they renmoved Taylor fromhis Home in Handcuffs and
Placed HHmin the Back of a Patrol Car

| medi ately after the noney was found under the chair

cushion, one or nore officers drew their weapons and

handcuffed Taylor. He was immediately frisked and taken
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outside to O ficer Noble's patrol car, a caged unit, where he
was placed in the back seat. He was informed of his Mranda
rights either inside the residence or at the police car.
These actions constituted a de facto arrest for which there
was no probabl e cause.

A Terry stop may "last no | onger than is necessary to
ef fectuate the purpose of the stop” and "the investigative
met hods must be the |least intrusive nmeans reasonably avail able
to verify or dispel the officer's suspicion in a short period

of time." Royer; Reynolds v. State, 592 So. 2d 1082 (Fla.

1992). Accordingly, a Terry stop may properly include force
or threat of force only where justified by the circunstances.
Handcuffing may be used only where it is "reasonably necessary
to protect the officers' safety or to thwart a suspect's
attempt to flee.” Reynolds, 592 So. 2d at 1084. Likew se,

pl acing a detainee in a car is proper only when dictated by
speci al circunstances, such as officer safety or inclenment

weather. United States v. Manbeck, 744 F.2d 360 (4th Cir.

1984), cert. denied, 469 U S. 1217 (1985); Goss; State v.

Wl kins, 692 A 2d 1233 (Conn. 1997). \When the officers’
conduct is nmore intrusive than necessary for an investigative

stop, a de facto arrrest occurs. United States v. Mller, 974

F.2d 953, 957 (8th Cir. 1992); United States v. Rose, 731 F.2d

1337, 1342 (8th Cir.), cert. denied, 469 U.S. 931 (1984);

&oss.
In accord with these principles, Florida courts consistently

have hel d that handcuffing and placing a suspect in a patrol
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car constitutes a de facto arrest. Goss; Mel endez v. State,

743 So. 2d 1145 (Fla. 4th DCA 1999); State v. Rivas-Mrnol;

Poey v. State, 562 So. 2d 449 (Fla. 3d DCA 1990); London v.

State; State v. Coron, 411 So. 2d 237 (Fla. 3d DCA 1982).

In the present case, the patdown and handcuffing inside the
trailer was unlawful because the officers did not have
probabl e cause to believe Tayl or was arnmed or dangerous. The
nmoney found under the cushion provided no basis for a
reasonabl e belief that Taylor had renmoved a weapon from under
the cushion. Lindsay testified he "clearly" saw Tayl or take
sonet hing from his back pocket and place it under the cushion.
There was nothing el se to support a reasonabl e belief that
Tayl or was arnmed or was dangerous. Taylor had offered no
resi stance and had conplied with Lindsay's directive to walk
towards the kitchen. The trial court's justification for the
handcuffing--that it "was tenporary and | ess intrusive than
ot her avenues available to the officers”"--does not satisfy
Reynol ds, which permts handcuffs only where there some basis
in the record that handcuffs were necessary for officer
saf ety.

However, even if the frisk and initial handcuffing were
justified, there was no justification for renoving Taylor from
his hone in handcuffs and placing himin the back of the
patrol car. These actions were nore intrusive than necessary
and thus constituted a de facto arrest. The trial court's
conclusion that this was nerely a lawful investigative stop is

not supported by any case law. The trial court's reliance on
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Reynol ds is m splaced. Reynolds did not involve the renoval
of a suspect from his own home but the detention of a person
during the lawful stop of an autonobile whose occupants were
suspected crack dealers. This Court found the initial
handcuffing proper where several officers testified they
"regularly experienced very intense violent resistance" when
appr ehendi ng persons in crack cocaine cases. The Court held
the continued use of handcuffs after the pat-down reveal ed no
weapons was illegal, however. Reynolds thus provides no
support for Taylor's renoval from his hone and placenent in
the patrol car after the patdown reveal ed he had no weapons.
"It is the state's burden to denonstrate that the seizure it
seeks to justify on the basis of a reasonabl e suspicion was

sufficiently limted in scope and duration to satisfy the

conditions of an investigative seizure." Florida v. Royer,
460 U.S. at 500. The state did not satisfy this burden.
Tayl or's renmoval from his honme in handcuffs and placenent in
t he back of the patrol car plainly exceeded the paraneters of
a lawful investigatory stop, resulting in a de facto arrest.
The state did not argue the officers had probable cause to
arrest Taylor at that point. |In fact, Detective Lester
candidly admtted he did not have probable cause to arrest
when Tayl or was taken fromhis honme. Nor did the trial court
find probable cause. Casel aw supports this conclusion. The
probabl e cause required for a warrantless arrest is nuch the
sane as a magistrate's assessnent of probable cause for a

search or arrest warrant to issue. London, 540 So. 2d 211,
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citing Wiitely v. Warden, 401 U.S. 560 (1971). Mbreover, "a

probabl e cause determ nation will not arise where the conduct
is at least equally consistent with non-crimnal activity."

Angaran v. State, 681 So. 2d 745 (Fla. 2d DCA 1996). Thus, an

attempt to conceal an outwardly innocuous object, along with
ot her factors, does not necessarily rise to the |evel of

probabl e cause. See, e.qg., Mllets v. State, 660 So. 2d 789

(Fla. 4th DCA 1995), review denied, 667 So. 2d 775 (Fla.

1996) .

In the present case, the officers knew Shannon was m ssing
under suspicious circunstances after reportedly |ast seen with
Tayl or, but they did not knowif a crim had been comm tted or

if Taylor commtted it. The noney found under the chair

cushi on was not contraband, such as drugs, an illegal firearm
or identifiable stolen property. It was just noney, and was
not di stinguishable in any way from any other noney. It was

not recogni zed as noney that Shannon had been carryi ng and
coul d not be connected to her or the bank deposit she was

pl anning to nake twenty-four hours earlier. No inparti al

magi strate could have issued a valid arrest warrant for Tayl or
based on these facts. Taylor's forced renoval from his honme

was a de facto arrest w thout probable cause.

4. The Evidence Seized From Taylor's Home and Car
Was the Fruits of the Unlawful Arrest and
Unl awf ul Sear ch.
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Once an illegality is established under the Fourth
Amendnent, such as an illegal search or arrest, the illegality
presunptively taints and renders involuntary any consent to
search. Norman, 379 So. 2d 643. The consent will be held
voluntary only if there is clear and convincing proof the
consent was not a product of the illegal police action. |d.;
Bail ey, 319 So. 2d at 28-29. As this Court observed in
Bai |l ey:
There may be a few rare instances in which a valid
consent could be made after an illegal arrest,
provi ded that circunstances were so strong, clear
and convincing as to renove any doubt of a truly
voluntary wai ver. However, ordinarily consent given
after an illegal arrest will not lose its
unconstitutional taint.

319 So. 2d at 27-28.

I nform ng a suspect of his right to refuse consent is not
di spositive but is nerely a factor to be considered, along
with the tenporal proximty of the illegal arrest and consent,

t he presence of intervening circumstances, and the purpose and

flagrancy of the official m sconduct. Brown v. Illinois;

Reynol ds; United States v. Cherry, 794 F.2d 201 (5th Cir.

1986), cert. denied, 479 U. S. 1056 (1987); Reyes v. State, 741

S.W2d 414 (Tex. Cr. App. 1987).

Here, the consent was given i mediately after Tayl or was
renoved from his home and placed in the back of the patrol
vehicle. Though the handcuffs had been renoved, Tayl or

remai ned under illegal police custody, cf. Peterson v. State,

503 So. 2d 1336 (Fla. 1st DCA 1987)(defendant's consent

voluntary where given after officers |et himout of police car
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and returned |icense), and his consent was the direct product
of the illegal detention.

No i ntervening circunmstances attenuated the taint of the
illegal detention. There is no evidence police advised Tayl or
of his right to refuse consent to a search. |Immediately upon
renmovi ng Tayl or fromhis home and placing himin the patrol
car, Noble told Taylor they "needed" to search his car and
trailer. He then had Taylor sign the witten consent forns.
Al t hough the witten consent forns advised of the right to
refuse consent, Noble could not renmenmber whether he read the
consent forms to Taylor. The witten advice therefore was
insufficent to purge the taint of the prior illegality. See

&onzalez v. State, 578 So. 2d 729, 736 (Fla. 3d DCA

1991)(taint of prior illegality not purged by consent where
right to refuse consent contained in witten consent form but
no showi ng witten advice ever read to or by defendant prior
to signing form.

The purpose and flagrancy of the official m sconduct in this
case al so weighs heavily against finding the taint of the
illegal conduct sufficiently attenuated to render the consent
free and voluntary. From the nonent Tayl or stepped into his
living roomclad only in a towel, the police asserted control
over himand his property. The entire atnosphere was
coercive, as discussed supra. The officers had foll owed
Tayl or around in his own home, restricting his freedom of
nmovenment and activity. Four armed officers had conme and gone

fromthe tiny trailer at will. The officers never asked
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Taylor if he would voluntarily agree to speak with Detective
Lester; they told himLester needed to speak with him The

of ficers had al ready given Taylor the inpression they could do
what ever they wanted to do. |In addition, Taylor had been
coerced into consenting to the search of the chair, w thout
any advice of rights. Finally, the arrest was made with no
apparent justification other than to obtain a confession. See

Brown v. Illinois, 422 U S. at 605 (confession was poi soned

fruit where obtained just two hours after arrest w thout any
i ntervening event of significance and where arrest obviously
illegal and undertaken "in the hope that something m ght turn
up") .

This case is simlar to Gonzalez. There, three police
officers clad in raid jackets knocked on the defendant's door
at 9 ppm Two other simlarly clad officers stood on both
sides of the house. The defendant's wi fe answered the door,
and one of the officers said they were conducting a narcotics
i nvestigation and "would like to speak with her."”™ The
officers were arnmed but no weapons were visible. Ms.
Gonzal ez opened the door and invited themin the house.® Upon
entering, the police conducted a brief sweep of the house for
security purposes. The police then told Ms. Gonzalez a

suspi ci ous man had just conme from her house, that he was

Though the court did not resolve the issue, it noted a
reasonabl e person under the circunstances well m ght have
interpreted this statement as an order rather than a request
to let the police enter, in which case Ms. Gonzal ez’
"invitation” to enter the house was an acqui escence to
authority, not a voluntary consent. 578 So. 2d at 733.
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lying, and asked if they could search the house to nake sure
not hi ng was going on. Ms. Gonzal ez gave verbal consent, then
signed a witten consent form The police then conducted a

t horough search of the defendant's house, finding cocaine.

The defendant was arrested based on the seizure of the
cocaine. He |ater gave consent to search a floor safe in his
house, which also yielded evidence admtted at his trial.

The court concluded the illegal protective sweep of the
house tainted and rendered involuntary Ms. Gonzal ez's consent
to search the house because "the police had already
denonstrated to Ms. Gonzal ez, when they initially 'swept"’

t hrough her house, that they had an absolute right to search
the prem ses and that her 'consent' to any further search was
a nere formality which she could not refuse.” 578 So. 2d at
733. The court held the taint of the prior illegality was not
di ssipated by the printed advices of rights on the witten
consent forms because "Ms. Gonzal ez had al ready been coerced
into verbally consenting to a search of her house, w thout any
such advice of rights, before the police read the witten
consent forms for her signature.” |d. at 734 n.14.

Here, too, there is nothing in the record that would serve
to dissipate the taint of the illegal arrest and search so as
to render Taylor's consent voluntary. Here, as in Gonzal ez,
Tayl or had al ready been coerced into giving his verbal consent
bef ore he signed the consent fornms to formalize that consent.
Furthernmore, here, there was no clear and convinci ng evi dence

Tayl or was read the witten consent formor that he read it
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hi msel f. Accordingly, the warrantl ess search of his honme and
car were unlawful, and the fruits of those searches nust be
suppr essed.

5. Taylor's Statenents Were the Fruits of the Il egal

C e e e Arrest.

Officer Noble testified that while Tayl or was signing the
consent to search forms in the back seat of the patrol car, he
told Noble there was nore noney in his car. Taylor was then
transported to the police station, where after two to three
hours, he gave additional statenments to Detective Lester. All
of these statenments were a direct product of the ill egal
arrest, and no intervening circunstances dissipated the taint
of the illegality. Accordingly, Taylor's statenents were the
poi soned fruit of his illegal arrest and shoul d have been
suppr essed.

Taylor's statenents to Officer Noble in the police car were
t he product of both the illegal arrest and the inm nent

unl awful search. See Howell v. State, 725 So. 2d 429 (Fla. 2d

DCA 1999). In Howell, police lawfully stopped Howel |l for
speedi ng, then directed Howell and his two passengers to exit
the car. The officers began conducti ng pat-down searches for
of ficer safety, patting down the passengers first. As one of
the officers approached Howell, Howell told the officer he had
a gun. On appeal, the court held the officers | acked
authority to conduct the pat-down search. The state asserted

the seizure of the gun was justified nonethel ess because it
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was voluntarily disclosed by Howell. The court rejected this

argunent :
Howel | asserts that his incrimnating statenment was
a product of the inmm nent, unlawful pat-down search
and was, therefore, made in acquiescence to police
authority. We agree with Howell. As we have
i ndi cated, the record shows that Howell stated he
had a gun only after he observed the officers
conplete a pat-down search of the passengers and as
Deputy Sal nato was approaching himto conduct a pat-
down search. We conclude that Howell's adm ssion
was the product of the inmm nent pat-down search and
not the result of an independent act of free wll.

Id. at 431

Here, too, Taylor's adm ssion that there was nore noney in
the car was the product of the imm nent search of his car for
whi ch police had no authority.

Tayl or's statenents nade at the police station |ikew se were
the fruit of his unlawful arrest. It is now firmy
establ i shed that a confession obtained through custodi al
interrogation after an illegal arrest should be excl uded

unl ess intervening events break the causal connection between

the illegal arrest and the confession so that the confession
is ""sufficiently an act of free will to purge the primary
taint.'""™ Brown v. Illinois, 422 U S. at 602 (quoting Wng

Sun, 371 U.S. at 486); see also Taylor v. Alabama, 432 U S

687 (1982); Dunaway v. New York; State v. Rivas-Marnol; State

v. Del gado-Arnmenta, 429 So. 2d 328 (Fla. 2d DCA 1983). The

rul e applies whether or not the defendant's renoval to the
police station is technically characterized as an arrest.
Dunaway, 442 U. S. at 212-213 (nere fact petitioner was not

told he was under arrest, was not "booked," and woul d not have
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had an arrest record if interrogation had proved fruitless, do
not make petitioner's seizure even roughly anal ogous to the
narrowmy defined intrusions involved in Terry). Involuntary
transportation to the police station nerely for
"investigation" also is forbidden by the Fourth Amendnment,

absent probable cause. See Hayes v. Florida, 470 U. S 811

(1985) (sei zure and transportation of defendant to police
station where he was fingerprinted and briefly questioned
viol ated Fourth Amendnent, and fingerprints were inadm ssible
fruits of illegal detention).

Accordi ngly, under Dunaway and its progeny, the stationhouse
i nterrogation of Taylor w thout probable cause was a viol ation
of his Fourth Amendnent rights. The trial court's conclusion
that this was a valid "tenporary" detention was error. 1In
this case, as in Dunaway and Taylor, the police effected an
i nvestigatory arrest w thout probable cause and involuntarily
transported Taylor to the station for interrogation "in the

hope that sonething would turn up." See Taylor, 457 U S. at

693.

The trial court erred, too, in concluding Taylor voluntarily
agreed to go to the police station. O ficer Noble testified,
"l explained to him M. Taylor, that Detective Lester wanted
to speak with himat the sheriff's office. Again, he made no
comment; "he just kind of shrugged his shoulders.” Il 423.
The facts do not show actual consent, nmuch |ess voluntary
coagleot'.s statements to OFficer Noble at the police car and to

Detective Lester at the police station were the product of his
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illegal de facto arrest. No intervening event attenuated the
taint to nake those statenents adm ssible. Accordingly, the
statenments shoul d have been suppressed.
6. Taylor's Arrest Was the Poisonous Fruit of His
Unl awf ul | y- Obt ai ned Conf essi on, and the Cl ot hing
Sei zed Was the Poisonous Fruit of His Illegal
Arrest.

Tayl or was formally arrested for the burglary of Yelton's
truck after he confessed to that burglary while being
illegally held for interrogation at the police station.
Taylor's arrest therefore was illegal. His clothing,

i ncluding the boxer shorts |ater subjected to DNA anal ysis and
introduced at trial, were the product of his illegal arrest
and inadm ssible. Wng Sun.
Poi nt 2

THE TRI AL COURT ERRED I N PERM TTI NG JOE DUNN, ARTHUR

M SHOE, ALEX METCALF, AND CYNTH A SCHVERMUND TO

TESTI FY TO HEARSAY STATEMENTS MADE BY THE VI CTI M

ABOUT G VI NG TAYLOR A RI DE TO GREEN COVE SPRI NGS.

At trial and over defense objection, the trial court
permtted four witnesses to testify to statements nade by the
victimbefore | eaving Buddy Boy's with Tayl or the day she was
killed. Joseph Dunn testified he heard Shannon say, "Don't
tell Jeff. 1'"mjust giving hima ride to Green Cove Springs."
Arthur Mshoe testified he heard Shannon tell his uncle, Alex
Metcal f, not to tell her husband, that she was giving a guy a
ride to Geen Cove to get his car. Metcalf testified Shannon
told himnot to say anything to Jeff, that she was giving

Taylor a ride to Geen Cove to rent a car. Cynthia Schmernmund

testified Shannon was taking Taylor to Green Cove to pick up a
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rental car. The trial court admtted the out-of-court

statenments under the state of m nd exception discussed in

Peede v. State, 474 So. 2d 808 (Fla. 1985), cert. denied, 477
U.S. 909 (1986). The trial court's ruling was error because
unli ke the situation in Peede, the victinms state of m nd when
she |l eft Buddy Boy's was not at issue here, nor do the
statenments evince the specific state of m nd the state sought
to prove.

Qut -of -court statenents generally are inadm ssible to prove
the truth of the facts asserted in them unless the statenents
fall within an exception to the hearsay rule. See ss.
90.801(1)(c), .802, .803, Fla. Stat. (1997). The state of
m nd exception permts adm ssion of hearsay statenents that
prove the declarant's state of mnd "at that time or at any
ot her tinme when such state is an issue in the action." s.
90.803(3)(a)(1). This Court recently outlined the contours of
the state-of-m nd exception in Whods v. State, 733 So. 2d 980,

987-88 (Fla. 1999)(citations omtted):

Under the state of m nd exception, the out-of-court
statenents by the declarant may not be used to prove
the state of mnd or notive of the defendant. As
Wbods correctly points out, under section
90.803(3)(a)(1), a homcide victims state of m nd
prior to the fatal event generally is neither at

I ssue nor probative or any material issue raised in
t he nmurder prosecution. The only exceptions to this
rule are where the victims state of mnd goes to a
material element of the crinme, see Peede, or where

t he evidence rebuts a defense raised by the

def endant .

In the present case, the state argued the victins

statenments about giving Taylor a ride were adnmi ssible "to
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prove [the victims] state of mnd as to why she was with
[ Taylor],™ XIl 1059, relying on Peede.
I n Peede, the evidence showed Peede flewto Mam to get his
estranged wife Darla to go to North Carolina with himto act
as a decoy to lure his former wife and her boyfriend to a
notel where he could kill them He called Darla's residence
several tinmes and spoke to Tanya, her daughter, because Darl a
was not hone. Peede finally spoke to Darla. According to
Peede's confession, Darla picked himup at the airport, they
headed north, and he stabbed Darla to death just outside
Ol ando. At Peede's trial for first-degree nmurder, Tanya was
allowed to testify that Darla told her she was going to pick
Peede up at the airport, she was scared she m ght be in
danger, and Tanya should call the police if she was not back
by m dnight. This Court held the statenents were properly
admtted to show Darla's state of m nd, which was relevant to
t he ki dnappi ng charge which was the basis for the state's
fel ony nmurder theory:
Under section 787.01(1)(a), Florida Statutes (1983),
it was necessary for the state to prove that the
victim had been forcibly abducted agai nst her will,
whi ch was not admtted by the defendant. The
victims statenments to her daughter just prior to
her di sappearance all serve to denonstrate that the
declarant's state of mnd at that time was not to
voluntarily acconpany the defendant outside of M am
or to North Carolina.

474 So. 2d at 816.

Peede does not apply here for two reasons. First, here,

there was no dispute as to whet her Shannon voluntarily went

into the woods with her killer. The defense did not dispute
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that at sonme point after the victimnade the deposit at the
First Union Bank in G een Cove, she was attacked and taken to
the woods. Taylor's defense was not that she voluntarily
acconmpani ed himinto the woods but that soneone else commtted
the crime. The victims state of mnd with regard to whet her
she voluntarily acconpani ed her killer therefore was not at

i ssue. Second, in Peede, the hearsay statenments that Darl a
feared Peede and to call the police if she was not hone by

m dni ght clearly denonstrated an intent not to acconpany Peede
out of the city. Here, Shannon's statenment that she was
giving Taylor a ride to Green Cove to pick up his rental car
did not evince a specific intent not to take hi m sonewhere

el se to get his car. The hearsay statenment thus shed no |ight
at all on whether Shannon was forcibly abducted agai nst her
will. Her alleged intent to give Taylor a ride to Green Cove
was irrelevant to the felony-nmurder charge.

The state's real purpose in seeking to admt the hearsay
statenments was to show what Tayl or asked Shannon to do, i.e.,
to show Taylor's state of mind. It is well settled, however,
that the victinis statements cannot be used to prove the state
of m nd or notive of the defendant. Wbods, 733 So. 2d at 987;
Hodges v. State, 595 So. 2d 929, 931-32 (Fla.), vacated on

ot her grounds, 506 U.S. 803 (1992); Downs v. State, 574 So. 2d

1095 (Fla. 1991); Correll v. State, 523 So. 2d 562 (Fla.),

cert. denied, 488 U. S. 871 (1988); Charles W Ehrhardt,

Fl ori da Evidence s 803.3(a), at 649 (2000 ed.). The

statenments in the present case are classic hearsay offered to
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prove the truth of the nmatter asserted. In other words, the
state sought to prove through hearsay that Taylor, in fact,
asked for a ride to G een Cove Springs. Because the
statenments are hearsay, however, Taylor had no opportunity to
cross-exam ne the person who nade the statenment to test that
person's perception, menory, sincerity, and accuracy of the
event. The facts contained in the statement could not be
tested and are unreliable. Taylor may actually have asked
Shannon if she was going to Green Cove, and when she responded
"yes," asked for a ride to his rental car. Fromthis
exchange, Shannon may have assuned Taylor's car was in G een
Cove. Because the statenent could not be tested through
cross-exam nation, the jury could have m sused the statenents

as proof of the truth of what Tayl or asked Shannon to do.

The present case is analogous to Selver v. State, 568 So. 2d

1331 (Fla. 4th DCA 1990), not Peede. In Selver, the state's
case agai nst appellant was that the victim G bbs, was
executed as a result of a drug deal gone sour. The defense
attacked the credibility of the witnesses who allegedly saw
t he defendant with G bbs and called two wi tnesses who
established an alibi for himat the time of the shooting. At
trial, several witnesses were permtted to testify to
statenments made by G bbs at various times before his

ki dnappi ng and nurder. His wife testified that two weeks
before his death, he said "he had some nopney that bel onged to
sone people and he got ripped off." Hi's brother testified

that two weeks before the nurder, he said he was in a deal
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t hat went sour, he wanted to | eave the country, and if he did
not | eave he would get shot. Another brother, Gol dman,
testified G bbs told himtwo days before he died the defendant
had gi ven him some noney to buy cocaine, the police had taken
his car and he didn't know what happened to the noney, and if
he didn't have the noney soon, the defendant would do
sonething to him The trial court allowed these statenents
under Peede.

The district court disagreed, however, reasoning:

I n Peede, the state of mnd of the victimon the
evening the statenments were uttered was an issue,
and the statenment directly addressed the victims
intent not to voluntarily be with the defendant past
a certain time period or physical |ocation.

However, the statenments in the present case indicate
only a generalized fear of soneone, |later identified
in the statenent to Gol dman as appellant, at tines
wel |l in advance of the actual kidnapping. They do
not evince the specific intent which is in issue,
nanely the intent not to voluntarily acconpany the
appellant on the date of the nurder. Statenments of
a murder victimthat express general fear of the

def endant or a concern the defendant may intend to
kill the victimare generally inadm ssible hearsay.

Id. at 1333-34 (enphasis added).

Shannon's statenment showi ng her intent to give Taylor a ride
to Green Cove to pick up his car is not relevant to whether
she voluntarily gave hima ride to his trailer to pick up his
car or to whether she was forcibly abducted after she made the
deposit at the First Union Bank. The main relevance of the
statenments was to prove Taylor's state of m nd, which is
i nproper. Admtting the hearsay statenments deprived Tayl or of
his right to cross-exam ne the witness against him in

viol ation of the confrontati on cl auses of the United States
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Constitution and the Florida Constitution. Because there was
no other testinmony on this point, the error cannot be deened

harm ess under the standard of State v. DeGuilio, 491 So. 2d

1129 (Fla. 1986).
. Poi.nt 3
THE TRI AL COURT ERRED | N ADM TTI NG | NTO EVI DENCE
TAYLOR' S CREDI T APPLI CATI ON, WHI CH | NCLUDED
STATEMENTS BY TAYLOR THAT WERE LI ES.

At trial, the trial court overruled Taylor's objection to
admtting into evidence the credit application Tayl or
submtted to Garber Ford Mercury the day of the murder. XIII
1338. The trial court's ruling on this issue was error
because the information in the credit application was not
relevant to any issue in this case. The credit application
i ncluded statenents by Taylor that were |lies, such as that he
was currently enployed when he had not been working for
several weeks. Such evidence of "other wongs" is
i nadm ssi bl e unless relevant to prove a material issue other
than the bad character or propensity of the individual. s.
90.404(2)(a), Fla. Stat. (1997). The credit application had
no rel evance here and should not have been admitted. Evidence
t hat suggests a defendant has commtted other crimes or bad
acts can have a "powerful effect” on the results at trial.

Bozeman v. State, 698 So. 2d 629, 631 (Fla. 4th DCA 1997).

Such evidence is presunmed to be prejudicial. 1d. Here, where
the jury had to decide who was telling the truth--MJunkin or
Tayl or--the i nproper adm ssion of evidence showi ng Tayl or had

lied cannot be deened harm ess.
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Point 4

THE TRI AL COURT ERRED | N ALLON NG THE PROSECUTOR TO

REHABI LI TATE DEPUTY NOBLE BY ADM TTI NG A PRI OR

CONSI STENT STATEMENT WHERE THE PRI OR STATEMENT WAS

MADE A YEAR AFTER ANY MOTI VE TO FABRI CATE AROSE

On direct exam nation, Deputy Noble testified that while M.
Tayl or was seated in the back seat of Noble's patrol vehicle
on Decenber 30, 1997, Nobl e asked Tayl or where he got the
noney under the chair, and Taylor said, "I've had it." Noble
further testified that after Taylor signed witten consent
forms for his trailer and car, he told Noble there was nore
nmoney in the car and it was underneath the passenger seat."”
XI'V 1507. On cross-exan nation, the defense brought out that
Nobl e did not include anywhere in his six-page report, which
was witten that same day and which detailed his contacts with
Tayl or, the statenent about nore noney in the car. XV 1517-
1518. Over defense objection, the prosecutor was allowed to
bring out on redirect that Noble testified Tayl or nade the
st atement about the nmoney in the car at a notion hearing on
January 19, 1999. XV 1521-1523.
The trial court erred in permtting the state to bol ster

Nobl e's testinmony with the prior consistent statenent. It is

wel | -established that a witness's prior consistent statenents

generally are inadnm ssible to corroborate the witness's

testimony. Jackson v. State, 498 So. 2d 906 (Fla. 1986); Van
Gallon v. State, 50 So. 2d 882 (Fla. 1951); MElveen v. State,

451 So. 2d 746 (Fla. 1st DCA 1982). An exception to the rule
al l ows such statenments to be used "to rebut an express or

i nplied charge agai nst [the declarant] of inproper influence,
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notive, or recent fabrication.” s. 90.801(2)(b), Fla. Stat.
(1997). The exception is applicable, however, only where the
prior consistent statenment was made "'prior to the existence
of a fact said to indicate bias, interest, corruption, or

other nmotive to testify. Jackson, 498 So. 2d at 910
(quoting MElveen, 451 So. 2d at 748).

In the present case, defense counsel inpeached Noble's trial
testi mony by showi ng Noble had not witten anywhere in his
report of Decenber 30, 1998, that Taylor said there was nore
nmoney in the car. The inplication of this inpeachnent was
that Noble fabricated the statenent after he wote his report.
His nmotive to fabricate could have arisen at any time after he
wrote the report, therefore. The prior consistent statenment
was given a full year after the report was witten, however,
and after any notive to fabricate may have arisen. The prior
consi stent statenment could not |logically rebut any allegation
of recent fabrication and therefore was inadm ssible.

The trial court erred in allowing the prior consistent
statenment to bol ster Deputy Noble's testinony. The statenent
about the noney in the car was prejudicial because the
prosecut or enphasi zed in closing argunment that because the
nmoney found in the car added to the noney found in the trailer
and the noney Tayl or spent that day was nore than the $5, 000
Tayl or said he got from Chip Yelton, Taylor's statenment about
the noney in the car was evidence of his guilt:

"Now, if he didn't make that statenent which the
Defense is claimng, they're saying he didn't make

that statenment, and you know why? Think about it.
Do the math when you go back in that room Because
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they know if they admt to this $2,000, that's nore
noney than Chip Yelton had and the math won't add
up. He can't admit to this $2000 because it's nore
nmoney than Chip Yelton had and it nails him | adies
and gentlenmen. So they have to di spute what Deputy
Nobl e said or it's proof of his guilt. Do the math
and you'll see. Wthout the 2000, it's just under
t hat $5000 mark. Wth the 2000, it puts it at
$6,347. Are you tired of hearing that figure? You
can't be tired of it because it is proof beyond a
reasonabl e doubt that this defendant robbed Shannon
Hol zer that night."

XVl 1945-1946.

The prior consistent statenent should not have been adm tted
into evidence and i nproperly bolstered Noble's credibility.
Because this case turned on the credibility of w tnesses, and
because the state enphasi zed the testi nony about the noney in
the car during closing argunment, the error cannot be deened

harm ess. See, e.qg., Bass v. State, 547 So. 2d 680 (Fla. 1st

DCA), review denied, 553 So. 2d 1166 (Fla. 1989).

Point 5

THE TRI AL COURT ERRED | N ADM TTI NG | NTO EVI DENCE A
PAI R OF UNDERWEAR FOUND | N THE BAG CONTAI NI NG THE
CLOTHI NG TAKEN FROM TAYLOR VWHEN HE WAS ARRESTED,
WHERE THE STATE PRESENTED NO EVI DENCE TAYLOR WAS
WEARI NG UNDERVWEAR OR THAT UNDERWEAR WAS PLACED | N
THE BAG, WHERE THE BAG WAS LEFT UNATTENDED I N A
CABI NET FOR TWO WEEKS, AND WHERE THE BAG WAS NOT I N
THE SAME CONDI TION I'T WAS I N VWHEN ORI Gl NALLY PLACED
| N THE CABI NET.

At trial, Taylor nmoved to exclude from evidence a pair of
boxer shorts the state clainmed Tayl or was weari ng when he was
booked into the St. John's County Jail. The bag containing

Tayl or's clothing had been |l eft unattended for two weeks, and
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when it was retrieved by the FDLE, an identifying note the
booki ng officer had attached to it was gone and a staple had
been pull ed out of one side. There was no evidence Tayl or was
wear i ng underwear or that underwear was ever placed in the
bag. The defense contended that under these circunstances, a
proper chain of custody was required. The trial court denied
the notion and admtted the underwear. XV 1653-1663.

The adm ssibility of denonstrative evidence seized during
arrest depends on a showing that the proferred evidence is, in
fact, the seized object and that its condition is materially

unchanged. United States v. Zink, 612 F.2d 511 (10th Cir.

1980). This can be acconplished either by presenting
w tnesses who can visually identify such evidence or by

showi ng a "chain of custody,” which indirectly establishes the
identity and integrity of the evidence by tracing its

conti nuous whereabouts. [d. Although a break in the chain of
custody alone is not a basis for excluding physical evidence,
where there is an indication of probable tanpering during the
time for which the evidence is unaccounted, the evidence nust

be excluded. See Taplis v. State, 703 So. 2d 453 (Fla. 1997);

Ni eves v. State, 739 So. 2d 125 (Fla. 5th DCA 1999); Cridland

v. State, 693 So. 2d 720 (Fla. 3d DCA 1997); Dodd v. State,

537 So. 2d 626 (Fla. 3d DCA 1988); Beck v. State, 405 So. 2d

1365 (Fla. 4th DCA 1981); Westfall v. State, 365 So. 2d 171

(Fla. 1st DCA 1978).

Probabl e tanpering is indicated by an unexpl ai ned change in

the condition of the evidence or its packaging. Taplis; Dodd.

79



| n Dodd, where the evidence at i ssue was cocai ne, the facts
were as foll ows:

The officer who seized the cocaine testified at
trial he placed the bags of cocaine into a
container. When wei ghed on a postal scale, the
container and its contents registered a conbi ned
wei ght of 317.5 grams. The sanme officer transported
the container to the FDLE office in Mam , where a
contraband scal e regi stered a combi ned wei ght of
249.5 grams. According to his testinony, the
of ficer then put the bags inside a single plastic
bag, heat-seal ed the bag, and marked the date and
his initials on the outside of the bag. The officer
used a secure evidence | ocker to store the
contraband until such tine as he renoved the bag and
turned it over to a special agent who was to hand
deliver it to the crinme lab in Olando. A chem st
fromthe crime lab testified a heat-sealed plastic
bag was delivered to the |ab by the special agent.
According to the chem st, the bag showed no narki ngs
what soever. The contraband, mnus its packagi ng,
regi stered a net weight of 220 grans on the |ab
scale. The state did not call the special agent to
testify, nor was he listed as a potential witness in
the state's pretrial catalog. In the course of
three redirects, the officer who first seized and
secured the contraband nanaged to explain sonme, but
not all, of the discrepancies in weight and
packagi ng.

537 So. 2d at 627.
On these facts, the Third District held it was error to
admt the cocaine into evidence:

[ T he conflicting descriptions of the bag and the
gross discrepancies in the recorded wei ghts and
packagi ng details indicate probable tanmpering. It
is plain that the contraband received by the crine
lab was not in the same condition as was testified
to by the officer who seized the contraband. On
this record we cannot tell whether the cocai ne Dodd
sold and the cocaine introduced at trial are one and
the same. Thus, it was error for the trial court to
admt the cocaine into evidence without first
receiving testinmony fromthe special agent that
woul d explain the changes in the condition of the
evi dence between the tinme of seizure and the tinme of
trial. Lacking the testinony of the special agent,
the state could not establish a sufficient chain of
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custody for the cocaine to be admtted in evidence
agai nst Dodd.

Id. at 628; accord Cridland (cocai ne i nadm ssible where state

did not produce testinony fromtwo critical links in chain of
custody and evidence was "conflicting” as to quantity of
cocai ne sei zed).

In State v. Taplis, 684 So. 2d 214 (Fla. 5th DCA 1996),

review dism ssed with opinion, 703 So. 2d 453 (Fla. 1997), on

the other hand, the Fifth District concluded the evidence was
adm ssi ble even in the absence of a proper chain of custody.
At issue in Taplis were sanples of debris froma burned
automobile. Taplis was driving the car when it started
burning. A Fire Service nmenber put out the fire and the car
was | eft on the street for three days. It was then towed to a
secure ot and later towed to another secure lot. Sanples of
fire debris were then taken and sent to a |ab for anal ysis.

As a result of the tests, Taplis was charged with burning to
defraud an insurer. Taplis argued the evidence had not been
properly preserved and nay have been the product of tanpering.
The court rejected this argunent, reasoning that although the
vehicle was |l eft unattended for three days and the public had
access to the |ots during business hours, there was no

i ndication of tampering. Furthernore, the Fire Service

of ficer who put the fire out, two deputy sheriffs, enployees
of the secure lots, and the fire investigator all testified
that no material changes occurred to the vehicle prior to

obtaining the sanples. 684 So. 2d at 216.
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In the present case, the booking officer, Cardwell, placed
the clothing Taylor was wearing into a bag. Cardwell did not
remenber whet her Tayl or was wearing underwear. The form he
filled out did not have a listing for underwear, and he did
not wite anything by the notation "other."” Cardwell stapled
the bag shut and put it in a | ocked cabinet under the booking
desk, with a note stapled to it identifying the bag as
evidence to be picked up by Detective Lester. Cardwell was
not at the booking desk when the bag was retrieved by Al an
MIller on January 13. MIller did not know who gave himthe
bag. Mller did not open the bag or |ook inside. He added a
pi ece of brown tape to the top to keep the top down, placed
his |lab nunber, the date, his initials, and a description and
item nunber on it, and |ocked it up in his evidence |ocker.
MIller turned the bag into evidence on January 23. The person
who opened the bag at the FDLE lab did not testify, so there
was no testinmony as to which item of clothing was on top when
the bag was first opened.

In the present case, as in Dodd and Taplis, there was a
break in the chain of custody because the bag of clothing was
| eft unattended for two weeks. Furthernore, as in Dodd, there
was an indication of tanpering because the bag received by
MIller was not in the sanme condition as was testified to by
Cardwel | :  The attached note was nmi ssing and a staple had been
pul | ed out of one side, as if someone opened the bag. As in

Dodd, there was no explanation for these changes. In
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addition, MIler may have obscured further evidence of
t anperi ng when he put tape on the top of the bag.

Most inportantly, however, unlike the situation in Taplis,
no one could testify whether the contents of the bag were in
the same condition when retrieved that they were in when the
bag was placed under the counter. No one could even testify
t he bag contained the sanme itens of clothing Cardwell had
pl aced in the bag. No one saw Tayl or put on underwear.® No
one saw underwear go into the bag. Under these circunmstances,
where the state had to rely on the integrity of bag for the
exi stence of the boxers, and the bag was not in the sane
condition it was in when placed under the desk, a proper chain
of custody was required. Because the state failed to
establish a proper chain of custody, the trial court erred in
adm tting the underwear into evidence.

This error cannot be deemed harm ess. Blood simlar to that
of the victimwas found on the underwear. This was the only
physi cal evidence |inking John Taylor to the nurder. A new
trial is required.

Poi nt 6
THE HUSBAND/ W FE PRI VI LEGE WAS VI OLATED WHEN THE
TRI AL COURT REQUI RED TAYLOR' S W FE TO TESTI FY TAYLOR

TOLD HER M CHAEL MCJUNKI N NEEDED MONEY FOR A BUS
TI CKET TO ARKANSAS.

©Deputy Strickland testified at the suppression hearing
t hat when he watched Taylor dress at his trailer just before
he was transported to the police station, he did not see
Tayl or put on underwear. |11l 439.
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On direct exam nation during the defense case, Taylor's
wife, Mary Ann Taylor, testified regarding her contact with
her husband and M chael MJunkin the day before, the day of,
and the day after the nmurder. At the conclusion of her
testimony, Ms. Taylor testified she hel ped M chael MJunkin
buy a bus ticket to Arkansas on January 1, 1998. XVI 1850.
On cross-exam nation, the follow ng colloquy ensued:

Q And you had to help himwith the noney to pay for
that, correct?

A Yes. | just assuned that he had no noney.
Q How nuch did you help himwth?

A 1 don't know. Probably a hundred doll ars.
Q He had sone noney on him didn't he?

A Yes.

Q So did he tell you he needed hel p?

A Mchael didn't talk very much. | had just assuned
t hat he needed hel p.

Q But you knew he had sonme nobney; how did you know

t hat ?

A Oh, gee. You know sonmethiing? | don't know. He
had -- maybe | did ask him because it seens to ne
he had about $70 on him

Q Okay.

A O maybe John told ne. Because | had seen John on
New Year's Eve and maybe John did tell nme that he
had -- you know, that he's got to have about 60 are
[sic] $70. And | thought well, then, he's going to
have to have noney for food, so |I gave hima hundred
dollars. | think the ticket was |ike $130. That
woul d gi ve him enough.

Q Now when you say you talked to John, who's John?
A My husband.



Q So you talked to M. Taylor after he had been
arrested in St. Johns County?

A Yes.

Q And he told you that M chael needed nobney to
get back to Arkansas?

A Yes.
XVl 1854-1855.

Def ense counsel objected on the ground the testinony
vi ol ated the husband-wi fe privilege.! The prosecutor argued
t he door was opened: "What he asked her was, did you help him
buy the ticket? She said yes. I'mentitled to ask why." XVi
1856-1857. The trial judge overrul ed the objection and
required Ms. Taylor to testify she spoke to her husband while
he was in jail and that was when he told her M chael needed
noney to get to Arkansas. XVI 1858-18509.

The trial court erred in requiring Ms. Taylor to testify to
what Taylor told her in private. The comruni cati on was
privileged, and the privilege was not waived by Ms. Taylor's
testimony that she hel ped M chael MJunkin buy a bus ticket.
The i nmproper testinmony was not cunul ative of any other
testinmony and was damaging to M. Taylor's defense. It cannot
be deemed harnl ess.

The husband-wife privilege is codified in section 90.504,
Florida Statutes (1997), which provides in pertinent part:
(1) A spouse has a privilege during and after the

marital relationship to refuse to disclose, and to
prevent another from disclosing, conmunications

UTayl or previously had filed a notion in linine asserting
t he husband-wi fe privilege. 1V 588.
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whi ch were intended to be made in confidence between
t he spouses while they were husband and wife.
(2) The privilege may be clainmed by either spouse .

The privilege refers only to conmmuni cations, not to facts or

acts. See Bolin v. State, 650 So. 2d 21, 23 (Fla.

1995) (spouse could testify to what she observed but coul d not
testify about husband's statements to her concerni ng nurders
because those statenments constituted privileged

communi cations); Kerlin v. State, 352 So. 2d 45 (Fl a.

1977) (privil ege does not preclude from evi dence i ndependent
facts gai ned by spouse's own observati on and know edge).
Ei t her spouse who is testifying nmay assert the privilege, or
the spouse who is a party to an action may assert it in order
to prevent the other spouse fromtestifying to privileged

matters. s. 90.504(1); Brown v. May, 76 So. 2d 652 (Fla.

1954); Cox v. State, 192 So. 2d 11 (Fla. 3d DCA 1966).

The privil ege nmay be waived only by voluntary disclosure:

A person who has a privilege against the
di scl osure of a confidential matter or conmunication
wai ves the privilege if the person, or the person's
predecessor while holder of the privilege,
voluntarily discloses or makes the conmuni cation
when he or she does not have a reaonabl e expectation
of privacy, or consents to disclosure of any
significant part of the matter or conmmruni cati on.

s. 90.507, Fla. Stat. (1997).
Taking the stand to testify does not result in waiver;
wai ver occurs only when the substance of a privil eged

conmmuni cation is reveal ed. Brooki ngs v. State, 495 So. 2d

135, 139 (Fla. 1986)(Client did not waive privilege by

testifying at trial. "It is the communication ... that is
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privileged, not the facts"). Unless the client discloses the
contents of the comrunication, there is no waiver. |d.

Here, Taylor's wife did not testify on direct about any
conversations with her husband. Her testinony about the bus
ticket therefore did not "open the door"” to any privil eged
matters. The trial court's ruling was erroneous. It's
uncl ear whet her the prosecutor was aware he was eliciting
privileged informati on when he asked Ms. Tayl or how she knew
M chael needed nobney. As soon as the inproper testinmony was
elicited, however, defense counsel objected, noting he
previously had asserted the marital privilege in a pretrial
motion in limne. The trial court erred in allowing the state
to require Ms. Taylor to testify again about the statenment
and when it was nmde.

The testinony was prejudicial because it tended to support
the state's theory that McJunkin had no noney because Tayl or,
not McJunkin, robbed and killed Shannon. Accordingly, this
Court cannot conclude beyond a reasonabl e doubt that the
i nproper testinmony did not play a role in the jury's
determ nation of guilt. Harm ess error cannot be found. A
new trial is required.

Poi nt 7
THE TRI AL COURT ERRED | N | NSTRUCTI NG THE JURY ON AND
I N FI NDI NG THE " UNDER SENTENCE OF | MPRI SONMENT"
AGGRAVATI NG Cl RCUMSTANCE" BASED UPON A 1991 ARKANSAS
PRI SON SENTENCE FOR WHI CH TAYLOR WAS NEVER
| NCARCERATED DUE TO AN ADM NSTRATI VE GOOF.

The trial court instructed the jury it could weigh as an

aggravating circunstance that Taylor "owed" the state of
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Arkansas a twenty-year prison sentence for a 1991 burgl ary
whi ch he never served and for which he was never inprisoned
due to one or nore adm nistrative "goofs" on the part of state
officials. The trial court also found this as an aggravati ng
circunstance. This aggravator has never been held to apply to
an of fense for which the defendant was neither incarcerated
nor placed under any type of restraint or supervision.
Because Tayl or never began the burglary sentence through no
fault of his own, and there is no evidence he even knew he
owed Arkansas any prison time, the under sentence of
i nprisonment aggravator should not apply to him The trial
court erred in instructing the jury on and in finding this
aggravating factor.

George Brewer, the classification adm nistrator for the
Arkansas Departnent of Corrections (DOC), testified on
Sept enber 4, 1991, Taylor received a 20-year sentence on a
burgl ary charge in Pul aski County, Arkansas, at which tine
Tayl or was on parole. The comm tnment papers normally would be
forwarded to DOC at that time, and the 20-year sentence
conbined with the other sentences he was serving. The papers
were not forwarded to DOC until May 1993, however. 1In the
meant i ne, Tayl or posted an appeal bond, which was revoked July
2, 1992. Taylor also violated parole and was returned to
prison. He was released fromparole again in February 1993.
When t he Pul aski County comm tnment papers were finally
received by the DOC on May 24, 1993, the Arkansas Depart nent

of Corrections notified the parole authorities, who | ocated
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M. Taylor in the Arizona Departnent of Corrections. The DOC
woul d have filed a detainer at that point. Brewer agreed the
sentence was never served because sonebody in Arkansas goof ed
up the paperwork and through no fault of M. Taylor's. |If
Tayl or had entered the DOC i n Septenber of 1991, he would have
been required to serve fifteen years of the 20-year sentence.
The good-tinme policies in place would have made himeligible
for parole in seven and a half years. XVII 2159-2169.
Marguerite Maxwell, a parole officer for the Arizona

Department of Corrections, testified a printout of inmate
records at the Arizona DOC showed "detainer 12/3/93" from
Pul aski County, Arkansas, "Agreenent 12/20/93" and "cancel ed
4/ 26/94." Maxwel|l said this indicated a warrant had issued
out of Pul aski County, which was |ater canceled. XVIlI 2155-
2156.

This Court has construed the term "under sentence of

i mprisonment"'? to include parolees, Straight v. State, 397 So.

2d 903 (Fla.), cert. denied, 454 U S. 1022 (1981), mandatory

conditional releasees, Haliburton v. State, 561 So. 2d 248,

252 (Fla. 1990), and control releasees. Davis v. State, 698

So. 2d 1182, 1193 (Fla. 1997), cert. denied, 522 So. 2d 1127

(1998). And, although this Court originally held that neither
probation, Peek v. State, 395 So. 2d 492 (Fla. 1980), cert.

deni ed, 451 U.S. 964 (1981), nor community control qualified
for this aggravator, see Trotter v. State, 576 So. 2d 691, 694

2See s. 921.141(5)(a), Fla. Stat. (1997).
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(Fla. 1990), the Legislature has anended the statute to
expressly include both community control, Ch. 91-271, p. 1, at
2562, Laws of Fla., and felony probation. Ch. 96-290, p. 5,
96-302, p. 1, Laws of Fla. The "under sentence of

i nprisonment” aggravator thus has been expanded to include any
form of custody or restraint, whether inposed by the
Departnent of Corrections or by the court.

The "under sentence of inprisonnent” aggravator has never
been applied, however, to a situation |like the present one,
where the defendant was never incarcerated nor placed under
any type of restriction or supervision. Nor would application
of the aggravator under such circunstances serve its purpose.
The original purpose of the "under sentence of inprisonment”
aggravator, as explained by the franers of the Mdel Penal
Code, fromwhich Florida patterned its death penalty statute,
was to discourage violence by incarcerated persons:

Par agraph (a) recognizes the need for a speci al
deterrent to hom cide by convicts under sentence of
i nprisonment. Especially where the prisoner has no
i mmedi at e prospect of release in any event, the
threat of further inprisonnent as the penalty for

murder may well seem i nconsequenti al .

s. 210.6, Mbdel Penal Code. The rational e of deterrence

|l ogically can be extended to parol ees and ot hers who, though
not incarcerated, remain under sonme form of supervision
because the fact of the "restraint” denonstrates the person
poses a greater threat of crimnal activity than ordinary
citizens. The added neasure of deterrence presented through
capi tal punishnment thus is appropriately applicable to these

classes of felons. In addition, killing while inprisoned or
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under some form of restraint denonstrates a rejection of
authority, making the crinme nore offensive and its perpetrator
nor e cul pabl e.

Here, however, Taylor was never incarcerated for the 1991
burgl ary and was under no form of supervision or restraint for
that crinme when the instant nurder was conmtted. He was
rel eased fromcustody in Arkansas through no fault of his own,
and there is no indication he was aware he owed Arkansas any
time. An aggravator cannot serve as a deterrent when the
def endant hinself has no knowl edge of the fact that nakes the
aggravat or applicable. Nor can a defendant be deemed nore
cul pable for commtting a murder while under a sentence of
i npri sonment when he was not actually inprisoned and may not
even have known he was supposed to be inprisoned.

This Court's decision in Stone v. State, 378 So. 2d 765

(Fla. 1979), cert. denied, 449 U. S. 986 (1980), is

di stingui shable. In Stone, the nurder took place on August

22, 1974. On August 31, 1974, Stone was arrested in M ssour
based upon a detainer Florida had | odged agai nst himafter the
state had won an appeal relating to an earlier crimn nal
conviction for sodomy.!®* Stone chall enged the "under sentence
of inmprisonment” aggravator, arguing he was not under sentence
of imprisonment at the tinme of the hom cide because he had
been rel eased by a federal court order. [In upholding the

aggravator, this Court said:

BThe United State Supreme Court reversed the |ower court
rulings on November 5, 1973.
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The sol e purpose of the federal proceedings in
habeas corpus was to determ ne the legality of the
restraint on liberty. As long as the proceedings in
federal court were pending, defendant was under
sentence of inprisonnent, and would remain so until
the federal proceedings were concluded favorably to
defendant. The final determ nation was that
def endant be returned to custody.

Id. at 772. In Stone, therefore, the defendant's di scharge
was but a tenporary reprieve from custody, pending a final
determ nation in the federal court system Stone was

i nprisoned for the crinme and knew he could be returned to
prison to serve the remai nder of his sentence if the | ower
federal court decisions were not uphel d.

Here, in contrast, Taylor never began serving his sentence
and there is nothing in the record to indicate he was aware he
had an outstandi ng sentence when the Arkansas authorities
rel eased himin 1993. The present situation is not equival ent
to the situation in Stone or any other factual situation which
has been held to satisfy this aggravator. Because penal
statutes nmust be strictly construed in favor of the one
agai nst whom a penalty is to be inposed, Trotter, 576 So. 2d
691, the under sentence of inprisonnent aggravating
circunstance should not be construed to enconpass the uni que
facts here.

Accordingly, it was error for the trial court to instruct
the jury on and to find the "under sentence of inprisonment”
aggravator. Because this error may have affected the jury's
recomendati on of death, this case nust be remanded to a jury

for resentencing.

Poi nt 8

92



THE TRI AL COURT ERRED | N FI NDI NG THE EVI DENCE FAI LED
TO PROVE THE M TI GATI NG FACTORS THAT (1) AS A CHI LD
AND AN ADULT, TAYLOR HAS BEEN KNOWN TO BE A THI EF
BUT HAS NOT BEEN KNOWN AS A VI OLENT PERSON, AND AN
ACT OF VIOLENCE IS QUT OF CHARACTER FOR HHM (2)
TAYLOR MAKES FRI ENDS EASI LY, ENJOYS PEOPLE WHO ENJOY
H M AND HAS DONE GOOD DEEDS FOR FRI ENDS AND EVEN
PERFECT STRANGERS; (3) TAYLOR ENJOYS FAM LY

RELATI ONSHI PS AND ACTIVITIES; (4) TAYLOR APPEARS TO
PERFORM VELL WHEN HE HAS STRUCTURE IN HI S LIFE; (5)
TAYLOR HAS BEEN AND CAN CONTI NUE TO BE A PGCSI Tl VE

| NFLUENCE IN THE LI VES OF FAM LY MEMBERS.

The Eighth and Fourteenth Amendnents of the United States
Constitution prohibit the sentencer fromrefusing to consider

any relevant mtigating evidence. Eddings v. Oklahonmn, 455

U.S. 104 (1982). The sentencer nust consider and give effect
to mtigating evidence relevant to the defendant's background
and character precisely because the punishment shoul d be

directly related to the personal cul pability of the defendant.

Penry v. Lynaugh, 492 U S. 302, 327-28 (1989).

To insure the proper consideration of mtigating
circunstances, this Court has ruled that the trial court nust
expressly evaluate each mtigating circunstance to deterni ne

whet her it is supported by the evidence. Canpbell v. State,

571 So. 2d 415, 419 (Fla. 1990). A mtigator is supported by
the evidence "if it is mtigating in nature and reasonably
establi shed by the greater weight of the evidence." Ferrell

v. State, 653 So. 2d 367 (Fla. 1995). The trial court nust
find that a mtigating circunstance has been proved if it is
supported by a reasonabl e quantum of conpetent, uncontroverted

evidence. Nibert v. State, 574 So. 2d 1059 (Fla. 1990). The

trial court nust then deci de whet her the established

mtigating factors are of sufficient weight to counter-bal ance
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t he aggravating factors. Canpbell, 571 So. 2d at 419. The
result of the weighing process nust be detailed in the witten
order and supported by sufficient conpetent evidence in the
record. Ferrell.

In the present case, the defense presented twenty-two
w t nesses who gave testinony regarding John Taylor's
background and character. Based on their testinmony, the
def ense proposed ei ght nonstatutory mtigating circunstances.
The trial court found three of the proposed mtigating
ci rcunst ances had been proved and considered these in
sentencing Taylor: (1) John Taylor was raised in a
dysfunctional famly and suffered neglect and abuse during his
first eleven years; (2) By the time anyone encouraged John
Taylor to be interested in school, it was too |ate, and he
dropped out in junior high; (3) John Tayl or has shown he can
be a skilled, reliable, and a diligent worker inside and
outside of prison. The trial judge rejected as unproved,
however, the remaining five proposed mtigating circunstances:
(1) as a child and an adult, Taylor has been known to be a
thief but has not been known as a viol ent person, and an act
of violence is out of character for him (2) Taylor makes
friends easily, enjoys people who enjoy him and has done good
deeds for friends and even perfect strangers; (3) Tayl or
enjoys famly relationships and activities; (4) Taylor appears
to performwell when he has structure in his life; (5) Taylor
has been and can continue to be a positive influence in the

lives of famly menbers.
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The trial court provided no explanation for why it found
these five mtigators unproved. There was anple evidence to
support each of them and no evidence presented to rebut them
| ndeed, in his order, the trial judge discussed in sone detail
t he evidence presented in support of each of these mtigators,
did not cite any evidence that refuted their existence, then
rejected them as unproved, w thout explanation. For exanple,
as to the mtigator that Taylor enjoys fam ly rel ationships
and activities, the court said:

The nmenbers of John Taylor, Il1's imrediate famly
testified they still have a relationship with him
even if he goes to prison for the rest of his life.
His sister, Barbara Henery, testified that she wants
hi minvolved in her life and the life of her
children. John Taylor, Il's niece, Jackie Sharp,
testified that she wants himto be involved in the
life or her child. Anita Gray testified that John
Tayl or, 11, becanme involved with her during the tine
t hat she was pregnant and after the baby was born.
He attended and pl anned a baby shower for her, was
present during labor in the hospital and visited her
in the hospital after the birth of the baby. After
t he baby was born he hel ped take care of the baby,
got up nornings with the baby while Anita slept |ate
and hel ped care for the baby when Anita went out
with friends. Justin Gay who is the step-son of

t he defendant, John Taylor, |1, testified the
def endant was a good rol e nodel and hel ped him
i nprove his |ife. That John Taylor, 11, was |ike a

father to himand taught himnore in a matter of one
month than his natural father had taught himin many
years. The defendant, John Taylor, 11, had hel ped
himlearn the construction trade, helped himrebuild
a car, and at all tinmes had a very good attitude
about it. He testified that he wanted to remain a
part of John Taylor, I1's life while John Tayl or,

1, serves time in prison. This non-mtigating
factor has not been proven and thus will not be
considered by this Court.

VI 990. The trial court simlarly rejected four other

mtigating factors as unproved. See Appendi x B.
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The trial court's rejection of five of the nonstatutory
mtigating circunstances as unproved is not supported by the
record, or even by the trial court's own order. This error
requires reversal for resentencing. Canpbell.

Point 9
THE DEATH SENTENCE | S DI SPROPORTI ONATE WHERE THERE
VERE ONLY TWO RELATI VELY WEAK AGGRAVATI NG
Cl RCUMSTANCES AND COPI OQUS M TI GATI NG Cl RCUMSTANCES,
| NCLUDI NG A SEVERELY DYSFUNCTI ONAL UPBRI NGI NG MARKED
BY DAILY ABUSE AND A COVWPLETE LACK OF PARENTAL CARE
OR SUPERVI S| ON.

As this Court repeatedly has said, death is a unique
puni shnent, which nust be limted to the nost aggravated and

| east mtigated of first-degree nmurders. See Larkins v.

State, 739 So. 2d 90 (Fla. 1999). In deciding whether the
death penalty is the appropriate penalty, this Court nust

consider the totality of the circunstances in conparison to
ot her cases. The death penalty is not warranted unl ess the
crime falls within the category of both the npbst aggravated

and the | east mtigated of nurders. Alneida v. State, 748 So.

2d 922 (Fla. 1999), cert. denied, 528 U.S. 1181 (2000).

In the present case, only two aggravators apply, the felony
mur der aggravator and prior violent felony, neither of which
is very strong. Neither of the npbst serious aggravators is

present. See Larkins v. State, 739 So. 2d at 95 (heinous,

atrocious, and cruel, and cold, calculated, and preneditated
are two of the nobst serious aggravators, and while their
absence is not controlling, it is not without sonme rel evance
to aheropdetl pnad i tgl amal gggsavator i s the weakest aggravating

circunstance of all, as it is inherent in every felony nurder
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prosecution. This Court has inplicitly recognized this by
consistently reducing to |life cases where the underlying

felony was the only aggravating factor. Sinclair v. State,

657 So. 2d 1138 (Fla. 1995); Thonpson v. State, 647 So. 2d 824

(Fla. 1994); Proffit v. State, 510 So. 2d 896 (Fla. 1987);
Caruthers v. State, 465 So. 2d 496 (Fla. 1985); Menendez v.

State, 419 So. 2d 312 (Fla. 1982). The court has found death

i nappropriate where felony nmurder was the only aggravator even

where there was no mtigation. Renbert v. State, 445 So. 2d
337 (Fla. 1984).

Nor is the prior violent felony aggravator strong when the
facts are considered. The aggravator is based on a conviction
of aggravated robbery in Arkansas in 1981. The offense took
pl ace ei ghteen years ago, and Tayl or has not been involved in

a crinme of violence between that offense and the present

crime. See Larkins (appropriate to consider tinme since prior
violent felony commtted--20 years--in determ ni ng whet her
life or death appropriate). |In addition, the victimof the
prior robbery was not touched or hurt. The only words spoken
to her were, "Robin, step away fromthe car."” Though shots
were fired, the shots were probably fired into the air because
the victimdid not see themor hear them hit anything.

Tayl or's confession solved the crime. He pled guilty and
served his sentence. AlIl of Taylor's other crines have been
non-vi ol ent property offenses, comm tted agai nst busi nesses at
ti mes when no people were present. His other crimes have

intentionally avoided contact with people. Apart fromthe
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1981 robbery, Taylor has been known by his friends and famly
as aThese vi wb enel, akiasglgpi wgalpeagonavat ors are bal anced agai nst
significant mtigation, including severe abuse and negl ect
during his first eleven years. John Taylor had no adult

gui dance or supervision for nmost of his childhood. He lived
under the dom nation of an "extrenely violent"” ol der brother,
who treated John as a "slave" and physically and verbally
abused him "every day of his life.”™ The problens in John's
fam |y included extreme poverty, extrenme |ack of adult

supervi sion, |ack of bonding, alcoholism abandonment, sexual
abuse, physical abuse, and marri age between fanm |y nmenbers.
The defense expert characterized the famly as "severely

dysfunctional,” noting that "[a] |ot of things just sinply
didn't happen, or happened primtively."

Nonet hel ess, Tayl or has positive attributes, which are
rel evant to the question of whether the death penalty is
appropriate for him He has a famly who |ove him and view
himas a positive influence in their lives. He has hel ped
fam |y menbers and done good deeds for others, even conplete
strangers. Taylor also has shown he can be an exceptionally
skilled, reliable, and diligent worker inside and outside of
prison. His enployers in Arizona, Jimand Carolyn Vavra,

descri bed Taylor as a "great person,” "one of the best forenen

|'"ve ever had," and "all around great guy," "very kind," and
"very easy to get along with."” Taylor's supervisor at Arizona
State Prison, Jose Perez, said Taylor was reliable, talented,

trustworthy, and a good role nodel for other prisoners. John
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Tayl or has redeemi ng qualities, and apparently does well in a
structured environnment.

This Court has reversed the death sentence in other cases
involving a simlar balance of aggravation and mtigation. 1In
Larkins, there were two aggravators and no statutory
mtigation but sone nonstatutory mtigation. The aggravators
were prior violent felony, based upon a prior mansl aughter and
assault with intent to kill, which had occurred twenty years
prior to the nurder, and robbery/pecuniary gain. As here,
nei t her hei nous, atrocious, or cruel nor cold, calculated, and
prenmeditated were found as aggravators. Simlarly, in Johnson
v. State, 720 So. 2d 232 (Fla. 1998), two aggravators, prior
violent felony and the burgl ary/ pecuniary gain, were bal anced
agai nst the defendant's age of twenty-two and nonstatutory
mtigation that included a troubled chil dhood, previous
enpl oynment, and that Johnson was respectful to his parents and

nei ghbors. O her conparabl e cases include Robertson v. State,

699 So. 2d 1343 (Fla. 1997)(felony murder and HAC bal anced

agai nst age (19), drug and al cohol use, abusive chil dhood, | ow

intelligence, and history of nental illness), cert. denied,

522 U. S. 1136 (1998), Terry v. State, 668 So. 2d 954 (Fla.

1996) (two aggravators, prior violent felony and fel ony nurder,
bal anced agai nst enotional deprivation in adol escence,

poverty, good famly man), and Wlson v. State, 493 So. 2d

1019 (Fla. 1986)(two aggravators, prior violent fel ony and

pecuni ary gai n, bal anced agai nst nonstatutory mtigation).
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The present case is not the nobst aggravated and | east
mtigated of capital murders. Accordingly, this Court should

reduce Taylor's sentence to life inprisonment.
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CONCLUSI ON

Appel | ant respectfully requests this Honorable Court to
reverse and remand this case for the following relief: Points
1, 2,3,4,5, and 6, reverse appellant's robbery and nurder
convictions for a newtrial; Point 7, vacate appellant's death
sentence and remand for a new penalty phase proceedi ng before
a new jury; Point 8, vacate appellant's death sentence and
remand for resentencing; Point 9, vacate appellant's death

sentence and remand for inposition of a |ife sentence.

Respectfully submtted,
NANCY A. DANI ELS
PUBL| C DEFENDER

SECOND JUDICIAL CIRCUI T

NADA M CAREY
Assfsfaﬁt'defid Defeﬁdér'
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