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STATEMENT OF THE CASE AND FACTS

Pl ease see initial brief on appeal .

SUMMARY OF THE ARGUMENT

The “Prison Rel easee Reof fender Puni shnment Act” which is now

part of section 775.082 Florida Statutes (1997) is constitutional.

[
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ARGUMENT

ISSUE 1
THE FOURTH DISTRICT COURT OF APPEAL ERRED IN
HOLDING THAT SECTION 775.082(8) FLORIDA
STATUTES (1997) AUTHORIZES THE TRIAL COURT
RATHER THAN THE STATE ATTORNEY TO DECIDE
WHETHER TO PROCEED AGAINST A DEFENDANT AS A
PRISON RELEASEE REOFFENDER IN A GIVEN CASE.

The State of Florida would adopt the argunment nmade in the
initial brief on appeal.
ISSUE 2
THE PRISON RELEASEE REOFFENDER ACT IS CONSTITUTIONAL

Legislative acts are strongly presuned constitutional. See

State v. Kinner, 398 So. 2d 1360, 1363 (Fla. 1981). Courts should

resol ve every reasonabl e doubt in favor of the constitutionality of

a statute. Florida Leaque of Cities, Inc. v. Adnministration Conin,

586 So. 2d 397, 412 (Fla. 1st DCA 1991). An act should not be
decl ared unconstitutional unless it is determned to be invalid

beyond a reasonabl e doubt. Todd v. State, 643 So. 2d 625, 627

(Fla. 1st DCA 1994).

Because of Smiths’s release fromprison on February 16, 1996
and hi s comm ssion of another crinme within 3 years, the Act clearly
applies to him The Act, which becane effective on May 30, 1997,
provides for greater penalties for certain offenses conmtted

within three years of release froma state correctional facility.
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8§ 775.082(8)(a)l, Florida Statutes. Courts have held that the Act
is applicable to individuals like Smth who were released from
prison before the effective date of the act and who commtted the
crime for which he was sentenced after the effective date of the

Act . Plain v. State, 720 So. 2d 585 (Fla. 4th DCA 1998); Young V.

State, 719 So. 2d 1010 (Fla. 4th DCA 1998) (“Appel l ant's argunent
that the statute is anbiguous because it does not specifically
include prisoners released prior to the effective date of the
statute is nerit |ess. The Act defines a prison releasee
reof f ender as "any def endant who commts, or attenpts to comm t

robbery ... wthin 3 years of being released from a state
correctional facility operated by the Departnent of Corrections or

a private vendor."); Turner v. State, 745 So.2d 351 (Fla. 1st DCA

1999); Jackson v. State, 744 So.2d 466 (Fla. 1st DCA 1999);

Rollinson v. State, 743 So. 2d 585 (Fla. 4th DCA 1999); Wods v.

State, 740 So. 2d 20 (Fla. 1st DCA), review granted, 740 So.2d 529

(Fla. 1999); State v. Chanberlain, 744 So. 2d 1185 (Fla. 2d DCA

1999) .
The Act Does Not Unlawfully Restrict Plea Bargaining
First, there is no constitutional right to plea bargain.

Fai rweat her v. State, 505 So. 2d 653, 654 (Fl a. 2d DCA 1990) (noti ng

“a crimnal defendant enjoys no constitutional right to plea

[
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bargain”).
A sentenci ng schene that involves prosecutorial discretionis

not unconstitutional. Oyler v. Boles, 368 U. S 448, 456, (1962)

(uphol ding West Virginia s recidivist schenme over contention that
it placed unconstitutional discretion in hands of prosecutor
because they often failed to seek recidivist sentencing). Thi s
Court has rejected assertions that nmandatory m ni numsentences are
an i nperm ssi bl e | egi sl ative usurpation of executive branch powers.

Onens v. State, 316 So. 2d 537 (Fla. 1975); Dormney v. State, 314

So. 2d 134 (Fla. 1975)(noting that the determ nati on of maxi numand
m ni mum penalties remains a matter for the Legislature and such a
determnation is not a legislative usurpation of executive power);

Scott v. State, 369 So. 2d 330 (Fla. 1979)(rejecting a claimthat

three-year mandatory sentence for possessing a firearm during
felony “unconstitutionally binds trial judges to a sentencing
process which w pes out any chance for a reasoned judgnment")

The power to set penalties is the Legislature’s and it may
renmove a trial court’s discretion. Because the Legislature is
exercising its own powers, by definition, a separation of powers
vi ol ati on cannot exi st.

Al Il owi ng other branches sone flexibility as | ong as adequate

|l egislative direction is given to carry out the ultimate policy

[~
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deci sion of the Legislature does not violate separation of powers

principles. Barber v. State, 564 So. 2d 1169, 1171 (Fla. 1st DCA

1990) (noting that the executive branch is properly given the
discretion to choose available punishnments). The Legislature
stated its intent regarding this type of sentencing by providing
that if areleasee neets the criteria he should “be punished to the
full est extent of the law.” The Legislature also required that the
prosecutor wite a “deviation nmenoranduni explaining the decision
to not seek prison releasee reoffender sancti ons. 8

775.082(8)(d)1, Fla. Stat.(1997); Rollinson v. State, 743 So.2d

585 (Fla. 4th DCA 1999); Jennings v. State, 744 So.2d 1126 (Fl a.

4t h DCA 1999).
The Act does not violate the single subject requirement
The Act does not violate the single subject rule. Plain v.

State, 720 So.2d 585 (Fla. 4th DCA 1998), rev. denied, 727 So.2d

909 (Fla.1999); Young v. State, 719 So.2d 1010 (Fla. 4th DCA 1998),

rev. denied, 727 So.2d 915 (Fla. 1999) (Prison Rel easee Reof f ender

Act was not enacted in violation of constitutional single subject
requi renent, where Act was not designed to acconplish separate and
di sassoci ated objects of legislative effort, but rather to inpose
stricter punishnment on reoffenders to protect society); Wods v.

State, 740 So. 2d 20 (Fla. 1st DCA 1999) rev. granted, 740 So. 2d

|
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529 (Fla. 1999); Rollinson v. State, 743 So. 2d 585 (Fla. 4th DCA

1999); Gant v. State, 24 Fla. L. Wekly D2627 (Fla. 2d DCA Nov.

24, 1999)

The Act Does Not Vest Sentencing Authority in the State
Attorney

The Act does not vest sentencing authority in the state
attorney. First, appellee notes that appellant in this argunent
inplicitly concedes that the discretionis with the state attorney
to deci de whet her a defendant will be sentenced under the Act - not

the court. The argunent was rejected in State v. Wse, 24 Florida

Law Weekly D657 (Fla. 4th DCA March 10, 1999), rev. pending, No.

95,230 (Fla. 1999), in which the court held that it “is the
di scretion of the trial court to determ ne the penalty of or the
sentence to be inposed.” The sane issue is not pending before this
court in issue one of the present case. Therefore, under this
theory as expressed in Wse, there is nothing unconstitutionally
wong with this interpretation of the Act.

The Legi sl ature, and not the judiciary, determ nes naxi mumand

m ni mum penal ties for violations of the law. State v. Benitez, 395
So. 2d 514, 518 (Fla. 1981). The Florida Supreme Court has
rejected assertions that mninum nmandatory sentences are an

i nperm ssible legislative usurpation of executive branch powers.

EN

C:\Supreme Court\070600\96974rep.wpd



Onens v. State, 316 So. 2d 537 (Fla. 1975); Dormney v. State, 314

So. 2d 134 (Fla. 1975)(noting that the determ nati on of maxi numand
m ni mum penalties remains a matter for the Legislature and such a
determnation is not a legislative usurpation of executive power);

Scott v. State, 369 So. 2d 330 (Fla. 1979).

The Act Does Not Violate the Prohibition Against Cruel and
Unusual Punishment

Appel l ant contents that the Act violates the federal and state
constitutional prohibitions agai nst cruel and/ or unusual puni shnent
in that it allows for disproportionate sentences. The State
respectfully disagrees.

Mandatory, determ nate sentencing is sinply not cruel or
unusual . Additionally, while the nature of the prior offense does
not inpact whether a person qualifies as a prison releasee
reof fender, the nature of the instant offense does. A defendant
must conmmt one of the enunerated violent felonies after being
rel eased fromprison to qualify.

The Eighth Anmendnent should apply only to the nethod of
puni shnment, such as the death penalty or the hard | abor in chains

of Weens v. United States, 217 U.S. 349, (1910), not the duration

of a sentence of incarceration. Rummel v. Estelle, 445 U S. 263,

273, (1980)(“one could argue wi thout fear of contradiction by any

[<
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decision of this Court that for crimes concededly classified and
classifiable as felonies, that is, as punishable by significant
terms of inprisonnent in a state penitentiary, the length of the
sentence actually inposed is purely a matter of |I|egislative
prerogative.”). No sentence of incarceration for a violent fel ony,
including a life sentence w thout parole, may be chall enged as not
proportional to the crine. It sinmply is not cruel or unusual

McCul lough v. Singletary, 967 F.2d 530 (11th Cr. 1992).

It is well established that any sentence inposed wthin
statutory limts will not violate the cruel or unusual provision of

the Florida Constitution. McArt hur v. State, 351 So. 2d 972, 976

(Fla. 1977); O Donnell v. State, 326 So. 2d 4 (Fla. 1975). The

Fl orida Legislature, not the courts, determ ne the sentence for an
of f ense.

The cruel and wunusual punishnments clause of the Eighth
Amendnent permits life inprisonment wthout parole for a single

crime. Harnelin v. Mchigan, 501 U S. 957,(1991); McCullough v.

Singletary, 967 F.2d 530 (11th Cr. 1992). This court has
expl ained “[s]urely when one by his conduct has indicated that he
isarecidivist, there is no reason for saying that society may not
protect itself fromhis future ravages. It is neither cruel nor

unusual to say that a habitual crimnal shall receive a puni shnent

oo
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based upon his established proclivities tocommt crinme.” See Hale

v. State, 630 So. 2d 521, 526 (Fla. 1993).
This court has rejected cruel and wunusual challenges to

mandat ory sentencing schenmes O Donnell v. State, 326 So. 2d 4

(Fla. 1975. In MArthur v. State, 351 So. 2d 972 (Fla. 1977),

this Court held that a sentence of life inprisonment with a m ni num
mandatory of 25 years for capital offenses does not inpose crue

and unusual punishment, and noted that the prevailing practice of
i ndi vidual sentencing determ nations generally reflects sinply
enlightened policy rather than a constitutional inperative. See

also State v. Benitez, 395 So. 2d 514 (Fla. 1981); Sanchez v.

State, 636 So. 2d 187 (Fla. 3d DCA 1994).

Appel lant’ s reliance on Solemv. Helm 463 U. S. 277, (1983) is

m spl aced. The viability of Solem in light of Harnelin is
doubtful. The plurality opinionin Harnelin stated that Sol emwas
“sinply wong.” Harnelin, 501 U S at 965. At bar the offense
commtted is violent, the holding in Solem sinply does not apply.

Hale v. State, 600 So. 2d 1228 1229 n.1 (Fla. 1st DCA 1992)(noting

Sol emapplies only to non-violent felonies), decision quashed, 630

So. 2d 521.
Thus, mandatory sentenci ng statutes do not viol ate t he Feder al

Constitution or the Florida Constitution. Nor do recidivist

o
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sentenci ng statutes. No Florida Court has ever held that a
reci divist statute covering violent repeat offenders violates the
prohi bition on cruel and unusual punishnment or that such violent,
repeat offenders may not be sentenced to significant mandatory
terms of inprisonnent.

The Act is Not Unconstitutionally Vague

The Act is not unconstitutionally vague. First, Appellant
| acks standing to raise a vagueness chal | enge because hi s conduct
fits squarely within the statute’s core neaning. The terns of this
statute could not be clearer. If a person conmts a violent,
enunerated felony within three years of being rel eased fromprison,
he can be sentenced as a prison rel easee reoffender. Moreover, the
statute does not invite arbitrary enforcenent. The prosecutor nust
prepare and fil e a devi ati on nenorandumany ti me he deci des not the
sentence a defendant as a prison releasee reoffender. Thus, the

prison rel easee reoffender statute is not vague. See Young V.

State, 719 So. 2d 1010 (Fla. 4th DCA 1998)(the act is not
anbi guous). “The fact that the Act vests in the prosecutor the
discretion to decide whether an eligible defendant should be
sentenced pursuant to the Act does not render the Act

unconstitutionally vague.” Wods v. State, 740 So. 2d 20 (Ha. 1st

DCA 1999) .
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Appellant has no standing to conplain about the prison
rel easee reoffender statute as applied to others or to conplain of
t he absence of notice when his own conduct is “clearly wthin the

core of proscribed conduct”. State v. Hamilton, 388 So. 2d 561

562 (Fla. 1980); Village of Hoffnman Estates v. Flipside, Hoffnman

Estates, 455 U. S. 489, 495, 102 S. C. 1186, 1191, 71 L. Ed. 2d 362

(1982); Trojan Technologies, Inc. v. Com of Pa., 916 F.2d 903, 915

(3d Gir. 1990).

The voi d-f or - vagueness doctrine i s enbodi ed i n the due process
cl auses of t he Fifth and Fourteenth Amendnent s. The
voi d- f or-vagueness doctrine requires that a penal statute define
the crimnal offense with sufficient definiteness that ordinary
peopl e can understand what conduct is prohibited and in a manner
t hat does not encourage arbitrary and discrimnatory enforcenent.

Kol ender v. Lawson, 461 U. S. 352, 357, 103 S. Ct. 1855, 1858, 75 L.

Ed. 2d 903 (1983). Wiere, as here, a vagueness chal | enge does not
inplicate First Amendnent val ues, the chall enge cannot be ai ned at
the statute on its face but nust be limted to the facts at hand.

Chapman v. United States, 500 U. S. 453, 467, 111 S. Ct. 1919, 1929,

114 L. Ed. 2d 524 (1991)(“First Anendnent freedons are not
infringed by [the statute], so the vagueness claim nust be

evaluated as the statute is applied to the facts of this case.”);
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United States v. Mazurie, 419 U. S. 544, 550, 95 S. Ct. 710, 714, 42

L. BEd. 2d 706 (1975). In other words, "[o]ne to whose conduct a
statute clearly applies may not challenge it for vagueness." Ladd
v. State, 715 So.2d 1012, 1014 (Fla. 1st DCA 1998). On the facts
of this case, there is no question that the Act was intended to
apply to Smth' s conduct.

Smth had fair warning of the proscribed conduct, and the
statute provided notice that he could qualify for sentencing as a
prison rel easee reoffender. The qualifications sectionis readily
under st andabl e. Indeed, the qualifications section could not be

clearer. See Ross v. State, 601 So. 2d 1190 (Fla. 1992) (hol ding

t he habitual offender statute was not vague because “this statute
is highly specific in the requirenments that nust be net before
habi tual i zati on can occur.”). There is no doubt that Appellant had
notice and warning that if he commtted one of the enunerated
felonies, he would qualify as a prison rel easee reoffender.

The Act does Not Violate Substantive Due Process

The Act does not violate substantive due process because it
does not invite arbitrary and discrimnatory enforcenent by the
prosecutor. This argunent was extensively reviewed and rejected in

Rollinson v. State, 743 So. 2d 585 (Fla. 4th DCA 1999).

It is doubtful whether the federal constitution contains any
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substantive due process guarantees.
Recidivist legislation has repeatedly wthstood attacks in

Florida that it violates due process. Reynolds v. Cochran, 138

So.2d 500, 503 (Fla. 1962); Cross v. State, 96 Fla. 768, 119 So.

380 (1928); O Donnell v. State, 326 So.2d 4 (Fla. 1975); Ross V.

State, 601 So.2d 1190, 1193 (Fla. 1992); State v. Benitez, 395

So.2d 514 (Fla. 1981)

Perkins v. State, 583 So.2d 1103 (Fla. 1st DCA 1991); (Hale v.

State, 630 So.2d 521 (Fla.1993)(this Court held that sentencing

def endant as violent felony offender did not violate due process).
The Act does not violate equal protection

Equal protection principles deal wth i ntenti onal

di scrimnation and do not require proportional outcones. United

States v. Arnstrong, 517 U S. 456, 116 S. C. 1480, 134 L. Ed. 2d

687 (1996); United States v. Washington, 109 F.3d 335, 338 (7th

Cr. 1997). “The test to be used in determning whether a
statutory classification satisfies the Equal Protection Cl ause is

whet her the classification rests on sone difference bearing a

reasonable relation to the object of the legislation.” State v.
Sl aughter, 574 So. 2d 218, 220 (Fla. 1st DCA 1991). “The Equa

Protection clause admts to a wde discretion in the exercise by

the state of its power to classify in the pronulgation of police
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| aws, and even though application of such laws may result in sone
inequality, the law wll be sustained where there is sone

reasonabl e basis for the classification.” Bloodwrth v. State, 504

So. 2d 495, 498-499 (Fla. 1st DCA 1987). Moreover, “[within
constitutional limts, the legislature may prohibit any act,
determine the grade or class of the offense, and prescribe the

puni shnent.” State v. Bailey, 360 So. 2d 772, 773 (Fla. 1978).

Here, the prison rel easee reoffender classification, as the
habi tual offender classification, is rationally related to the
legitimate state interests of punishing recidivists nore severely

than first time offenders. See Ross v. State, 601 So. 2d 1190 (Fl a.

1992) .

The prison releasee reoffender statute, as the habitual
of fender statute, does not violate the guarantee of equal
protection. An argunent simlar to the one asserted by Smth was

specifically reviewed and rejected in Rollinson v. State, 743 So.

2d 585 (Fla. 4th DCA 1999) and Wods v. State, 740 So. 2 20 (Fl a.

1st DCA 1999).
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CONCLUSI ON

VWHEREFORE based on the foregoing argunents and authorities
cited herein, Petitioner/Appellant prays for an order of this Court
to reversing the Fourth District Court of Appeal’s decision with
directions that the district court affirmthe sentence inposed by
the trial court.
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ROBERT A. BUTTERWORTH
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