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SUMVARY OF ARGUNVENT

| SSUE I : The Prison Rel easee Reoffender Act is constitutional

The Act does not violate the separation of powers doctrine or due
process. Setting nmandatory sentences is a proper matter for the
| egi sl ature, and enforcing such a statute is a proper matter for
the executive. Finally, the trial court still fulfills its proper
role -- deciding whether the defendant is eligible for this

sent enci ng enhancenment and inposing the sentence itself.

ISSUE Il: The fifteen year sentence for cocai ne possession does
not constitute fundanental error. Because Robinson did not object

to this sentence below, any claimof error is procedurally barred.



ARGUMENT
| SSUE |

THE PRI SON RELEASEE RECFFENDER ACT
| S CONSTI TUTI ONAL

Concerned about the early release of felony offenders and t he
resulting inpact on Florida s residents and visitors when such
of fenders conti nue to prey upon society, the |l egislature determ ned
that public safety could best be ensured by providing for |engthy
mandat ory sentences for those who commt new serious felonies upon
their release from prison. Accordingly, the Prison Releasee
Reof f ender Puni shnent Act was enacted, effective May 30, 1997. Ch.
97-239, Laws of Florida.

Under this statute, an individual who conmts certain
enunerated violent felonies within three years of being rel eased
from prison nust be sentenced to the statutory maxi mum term of
i nprisonnment. 8§ 775.082(8), Fla. Stat. (1997).

Robi nson contends that the Prison Rel easee Reoffender Act is
unconstitutional, as it violates the separati on of powers doctrine.
Accordi ng to Robi nson, the | egi slature has i nproperly del egated t he
sentencing power of the judiciary to the executive. I n ot her
wor ds, by invoking the mandatory penalties required by the statute,
t he executive has becone the sentencing entity. This clai mnmust be

rej ect ed.



First of all, it is well-established that setting penalties
for crimes is a matter of substantive law wthin the power of the

| egi sl ature. McKendry v. State, 641 So. 2d 45, 47 (Fla. 1994);

Smth v. State, 537 So. 2d 982, 985 (Fla. 1989). Accordi ngly,

argunents that nmandatory sentences viol ate the separati on of powers
doctrine have been uniformy rejected by this Court. See, e.q.,

Li ght bourne v. State, 438 So. 2d 380, 385 (Fla. 1983), cert.

denied, 465 U. S. 1051 (1984); Scott v. State, 369 So. 2d 330, 331

(Fla. 1979); Sowell v. State, 342 So. 2d 969 (Fla. 1977).

Robi nson’ s argunent that the mandatory sentences for repeat
of fenders infringes on the power of the judiciary should |ikew se
be rejected. The legislature acted well within its authority in
setting these nmandatory sentences.

The statute also sets forth a procedure whereby the executive
initiates the sentence enhancenent process. Contrary to Robi nson’s
argunent, this procedure does not nean that the executive has
usurped the power of the judiciary, and it does not make the
prosecutor the sentencing entity, as Robi nson asserts. Wile the
executive initiates the process, it is the court which decides
whet her the defendant qualifies under the statute, and it is the

court which inposes the sentence itself. Cf. Young v. State, 699

So. 2d 624, 625-27 (Fla. 1997) (state attorney has sole authority

to initiate habitual offender proceedings).

4



Robi nson argues that the sentencing procedure here is infirm
because there is no requirenent of a jury finding of the underlying
basis for the mandatory sentence. To the contrary, the statute
does in fact require such a finding -- the jury nust find the
def endant has conmtted a qualifying felony on a certain date. The
trial court then applies this finding to the provisions of the
statute -- exam ning, for exanple, whether the defendant had been
rel eased fromprison within three years of the date the jury found
the crinme had been comm tted.

The Prison Rel easee Reof fender Act gives the State Attorney no
greater power than that traditionally exercised in the charging
decision, and it in no way infringes upon the sentencing power of
the judiciary -- which still has to eval uate whether the State has
proven that the defendant qualifies for sentencing under the

statute and still has to inpose the sentence itself. MKnight v.

State, 727 So. 2d 314 (Fla. 3d DCA), rev. granted, case #95, 154

(Fla. Aug. 19, 1999).
This Court should adopt the well-reasoned decision of the
district court in MKnight, and Robinson’s separation of powers

argunent should be rejected. See also Wods v. State, 24 Fla. L

Wly. D831 (Fla. 1st DCA March 26) (agreeing wth MKnight,

rejecting separation of powers challenge to PRR statute), rev.

grant ed, case #95, 281 (Fla. Aug. 23, 1999); Speed v. State, 732 So.
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2d 17 (Fla. 5th DCA) (sane), rev. granted, case # 95,706 (Fla

Sept. 16, 1999).

Robi nson alternatively contends that the statute may be saved
by giving the trial court the discretion to apply the statutory
exceptions to mandatory sentencing. 8 775.082(8)(d), Fla. Stat.

(1997). This is the position adopted by the Second and Fourth

District Courts of Appeal. See State v. Wse, 24 Fla. L. Wly.

D657 (Fla. 4th DCA March 10), rev. granted, case # 95,230 (Fla.

Aug. 5, 1999); State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA 1998),

rev. granted, 737 So. 2d 551 (Fla. 1999) (case # 94, 996).

The State submits that these decisions ignore the clear
statutory |anguage, as well as the legislative history of the
statute, and should therefore not be followed by this Court.

The statute provides that "[u] pon proof ... that a defendant
is a prison rel easee reoffender as defined in this section, such
defendant is not eligible for sentencing under the sentencing
gui del i nes and must be sentenced as follows..." 8
775.082(8)(a)(2), Fla. Stat. (1997) (enphasis added). Thi s
| anguage clearly provides that sentencing is nandatory, not
di scretionary.

The | egislative history supports such a finding as well. The
court in MKnight thoroughly exam ned the relevant |egislative

reports, quoting extensively fromstaff analysis reports as well as
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i npact statenents. These statenents clearly reveal that the
statute was designed to |leave no room for discretion where the
State has net its burden of proving that the defendant qualifies
for PRR sentencing. 727 So. 2d at 316.

The McKni ght court further noted that allow ng the statutory
exceptions to be applied by the trial court would |lead to absurd
results. For exanple, the trial court would be in no position to
conclude that prison rel easee reoffender sanctions should not be
applied because "the testinony of a material wtness cannot be
obt ai ned" or "ot her extenuating circunstances ... preclude the just
prosecution of the offender.” § 775.082(8)(d), Fla. Stat. These
statutory exceptions -- including the victim s preference exception
-- obviously apply to the decision of the prosecuting attorney, not
the trial court.! Accordingly, the trial court’s role is clearly
mandatory. 1d. at 317.

This Court should reject Robinson’s argunment that the trial
court is not required to follow the clear statutory mandate. The
district court’s decision affirm ng Robi nson’s sentence as a prison

rel easee reof fender should be approved.

The exceptions provide reasons for the prosecuting attorney
to decline to apply the statutory nandate. O course, the
prosecutor is not required to forgo PRR sentencing any tinme one of
t hese exceptions apply. Rather, such a decisionis left to his or
her discretion.






| SSUE 11
ROBI NSON'S SENTENCE FOR COCAI NE
POSSESSI ON | S NOT' FUNDAMENTAL ERROR.

As hi s next point on appeal, Robinson contends that the tri al
court erred in inposing a fifteen year sentence for possession of
cocai ne. As Robinson adm ts, however, there was no cont enpor aneous
objection when the trial court inposed this sentence. Furt her,
Robi nson never challenged this sentence through a 3.800(b) notion
after sentencing.

Accordingly, this issue has been wai ved fromappel | ate revi ew.

See Maddox v. State, 708 So. 2d 617 (Fla. 5th DCA), rev. granted,

No. 92,805 (Fla. July 7, 1998). I n Maddox, the district court
rul ed en banc that only sentencing errors which have been properly
preserved can be raised on direct appeal. This includes any
sentencing errors which previously may have been |abeled
"fundanental . " The State contends that this is a correct
interpretation of the recent changes to the appellate process
enconpassed in the Crimnal Appeal Reform Act.

The scope of these changes has been addressed in detail in
numerous briefs before this Court. For the sake of this Court’s
tinme, the State will not reiterate these argunents in detail here,
but rather adopts its argunents as set forthinits brief in Maddox

v. State, case # 92,805, presently pending before this Court.
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In sum the appell ate systemhas becone nore and nore cl ogged
wi th sentencing errors which were either raised for the first tinme
on direct appeal or were not even raised at all by appellate
counsel but were sinply apparent on the record. 1In an effort to
conbat this obvious waste of scare appellate resources, the
| egislature passed the Crimnal Appeal Reform Act, codified in
section 924.051, Florida Statutes, and this Court adopted Florida
Rul e of Crim nal Procedure 3.800(b).

These changes were specifically designed to ensure that
sentencing errors are dealt with initially in the proper forumfor
correction of such errors -- the trial court. Only if the tria
court fails to correct such errors may they be dealt with by the
courts of appeal -- the errors nust first be properly preserved
bel ow.

The Reform Act has already led to nultiple exceptions and
interpretations -- exceptions which are so far-reaching as to
effectively swallowthe rule. Elimnating such exceptions intheir
entirety is the only effective neans to ensure consistent
application of the preservation requirenent and to place the
responsibility for sentenci ng back where it belongs -- inthe trial
courts. The State submts that this Court should adopt in its

entirety the well-reasoned opi nion of the district court in Maddox.
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Even if this Court determ nes that there should be exceptions
to the preservation requirenent, the State submts that an
excepti on woul d not be appropriate here, as any error in Robinson’s
sentence i s harnl ess.

The fifteen year sentence for cocaine possession was to run
concurrently with the mandatory fifteen year robbery sentence under
the PRR statute. Accordingly, Robinson’s overall sentence would
remai n unaffected by resentencing on the possessi on charge.

Moreover, the trial court found Robinson to be both a prison
rel easee reof fender and a habitual fel ony of fender, and he does not
contest either of these findings. (R 198-200). The habi tual
of fender finding nmade him subject to a ten year sentence for the
possessi on of cocaine. See 8 775.084, Fla. Stat. (1997). Thus,
Robi nson was subject to an additional ten year sentence on the
cocai ne possessi on charge in conjunction with his mandatory fifteen
years on the robbery charge. Accordingly, any error in inposing
the fifteen year concurrent sentence on the possession charge was
harm ess, as he could have received an even | onger sentence.

Robi nson’ s second point on appeal should be rejected by this

Court.
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CONCLUSI ON

Based on the argunents and authorities presented herein,

respondent respectfully requests

decision of the district court.

12
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SHARP, W, J.

Robinson appeals from his judgment and sentence after a jury convicted him of robbery’

Count 1); possession of cocaine (Count I1), and possession of drug paraphernalia® (Count IV). A
P

} § 81213, Fla. Stat. (1997), a second degree felony.
2 §893.13(6), Fla. Stat. (1997), athird degree felony.
* §893.147(1), Fla. Stat. (1997), a misdemeanor.




third count for possession of cannabis, was nolle prossed by the state. We certify this case to the
supreme court.*

At issue here is the condtitutionality of the Prison Releasee Reoffender Punishment Act (the
“Act"), based on the separation of powers doctrine, This court has held that the Act does not violate
the separation of power doctrine. Speed v. State, 732 So.2d 17 (Fla. 5™ DCA 1999). However,
Robinson argues'that the supreme court has held that similarly sSituated litigants should have similar
opportunities for review in the courts of this state. In Jollie v. State, 405 So. 2d 418 (Fla 198 1), the
court held that a district court opinion, which cites as controlling authority a decision that is pending
forreview in the supreme court: congtitutes express conflict and alows the supreme court to.exercise
its jurisdiction. The supreme court has teken jurisdiction in Cotron v, State, 728 So. 2d 25 1(Fla. 2d
DCA 1999), revieiv grér{}'éd, No294,996 (Fla. Junel1,1999), which conflicts with our opinion in

. Speed.

We therefore certify the question to the supreme court.

COBB and GRIFFTN, JJ., concur.

e {Fa R App .P. 9.030(a)(2)(iv),(vi).




