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STATEMENT OF THE CASE AND FACTS

Petitioner was charged with five counts of burglary, posses-
sion of cocaine, and possession of drug paraphernalia (R 12-14).1
He entered a plea of nolo contendere to the charges (R 15-16). The
pl ea contenpl ated a prison rel ease reof fender sentence of 15 years
i nprisonnment (R 16). He was adjudicated guilty and so sentenced (R
18, 20-21, 22-36). Petitioner had previously filed a notion to
decl are the prison rel easee reof fender act unconstitutional (R 94-
110). This was denied by the trial court (R 113). Petitioner
specifically reserved his right to appeal the issue of the
constitutionality of the act (R 126). Petitioner appealed his
judgnent and sentence (R 114) to the Second District Court of
Appeal. On Novenber 3, 1999, that court affirmed his conviction

and sentence and certified conflict with McKnight v. State, 727 So.

2d 314 (Fla. 3d DCA 1999), and Wods v. State, 24 Fla. L. Wekly

D831 (Fla. 1st DCA Mar. 26, 1999). Palmeri v. State, 24 Fla. L

Weekly D2513 (Fla. 2d DCA Novenber 3, 1999). See appendi Xx. By
order dated Decenber 2, 1999, this court postponed its decision on

jurisdiction and ordered nerits briefing.

! There is only one volune in the record on appeal.

1
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SUMVARY OF THE ARGUMENT

The Prison Rel easee Reof fender Act is unconstitutional onits

face, and as applied to Petitioner.
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ARGUMENT

| SSUE

VWHETHER THE PRI SON RELEASEE

REOFFENDER ACT PASSES CONSTI TUTI ONAL

MJUSTER?

The Prison Rel easee Reof f ender Act becane | aw on May 30,

1997. The act nandates that a person who commits or attenpts to
commt certain enunerated crines be sentenced to at |east the
statutory maximumtermin prison without gain tinme, if the crine
was commtted within three years of the person's release from
prison. Petitioner contends the statute does not apply to him
because he was rel eased fromprison prior to May 30, 1997.

He al so chall enges the constitutionality of the statute under
Article |, sections 9 and 17, Article Il, section 3, and Article
11, section 6 of the Florida Constitution; and, the Fifth, E ghth,
and Fourteenth Amendnents to the United States Constitution. The
statute violates the single subject rule and separation of powers
provi sions of the Florida Constitution. It also violates state and
federal constitutional guarantees of due process, equal protection,
freedom from cruel or unusual punishnent, and doubl e | eopardy.

Si ngl e Subject Violation

The Florida Constitution in Article Ill, Section 6 requires
that |egislation be passed containing a single subject. Article

11, section 6 provides:
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Every | aw shall enbrace but one

subj ect and matter properly connected
therewith, and the subject shall be
briefly expressed in the title.

The | egislation challenged in this case was passed as Chapter
97-239, Laws of Florida. It becane |aw wi thout the signature of
the Governor on My 30, 1997. It created the Prison Rel easee
Reof f ender Puni shnment Act and was placed in section 775.082,
Florida Statutes (1997). This new | aw anended sections 944. 705
947. 141, 948.06, 948.01 and 958. 14. These various provisions
concern matters rangi ng from whet her a youthful offender shall be
commtted to the custody of the departnent to when a court may
pl ace a defendant on probation or in conmunity control if the
person i s a substance abuser. See 88 948.01 and 958. 14, Fla. Stat.
(1997). O her matters enconpassed within the act included
expanding the <category of persons authorized to arrest a
probati oner or person on community control for violation. See 8§
948.06, Fla. Stat. (1997).

The only portion of the legislation that relates to the sane
subject matter as sentencing prison released reoffenders is the
provi sion creating section 944.705. As discussed above, this
section requires the Departnment of Corrections to notify every
inmate of the provisions relating to sentencing if the act is
violated within three years of their release. The other subjects

are not reasonably connected or related and are not part of a

si ngl e subj ect.
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The Florida Suprene Court in Bunnell v. State, 463 So. 2d 808

(Fla. 1984), struck an act for containing two subjects. The Court
noted that one purpose of the constitutional requirenent was to
give fair notice concerning the nature and substance of the

| egislation, citing to Kirkland v. Phillips, 106 So. 2d 909 (Fl a.

1958). However, even if the title of the act gives fair notice, as
the legislation did in Bunnell, another purpose of the single
subj ect provisionis to allowintelligent |awraking and to prevent

log-rolling of legislation. State ex rel. Landis v. Thonpson, 120

Fla. 860, 163 So. 270 (1935); Wllians v. State, 100 Fla. 1054,

132 So. 186 (1930). Legislation that violates the single subject
rul e can beconme a cloak within which dissimlar |egislation my be
passed wi thout being fairly debated or considered on its own

merits. State v. Lee, 356 So. 2d 276 (Fla. 1978). The Florida

Constitution specifically prohibits this kind of legislation in
Article Ill, Section 6.

Chapter 97-239, Laws of Florida, not only creates the Act, it
al so anends Section 948.06, Florida Statutes, to allow "any |aw
enforcenment officer who is aware of the probationary or conmunity
control status of [a] probationer or offender in conmnity control™
to arrest said person and return himor her to the court granting
such probation or coommunity control. This provision has no | ogi cal
connection to the creation of the act and, therefore, violates the

singl e subject requirenent of the Florida Constitution. An act may
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be as broad as the legislature chooses provided the natters
included in the act have a natural or |[|ogical connection.

Chenoweth v. Kenp, 396 So 2d 1122 (Fla. 1981); See also, State v.

Johnson, 616 So. 2d 1 (Fla. 1993) (chapter law creating the
habi tual offender statute violated single subject requirenent).
Provi ding any | aw enforcenent officer who is aware that a personis
on conmunity control or probation the authority to arrest that
person has nothing to do with the purpose of the act. Chapter 97-
239, therefore, violates the single subject requirenent.

The decision in Burch v. State, 558 So. 2d 1 (Fla. 1990) is

di stingui shabl e because, although conplex, the legislation there
was designed to conmbat crine through fighting noney | aundering and
provi di ng education prograns to foster safer neighborhoods. The
means by whi ch this subject was acconpl i shed i nvol ved anendnents to
several statutes, which by itself does not violate the single
subj ect rule.

The statute at bar, al though | ess conprehensive in total scope
than the one considered in Burch, is broader and nore varying in
its subject. It violates the single subject rule because the
provi sions dealing with probation violations, arrest of violators,
and forfeiting of gain tinme for violations of controlled rel ease
are matters that are not reasonably related to a specific nandatory
puni shment provi sions for persons convicted of certain enunerated

crimes within three years of release prison. If the Florida
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Constitution's single subject rule neant only that "crime" is a
subject, then the legislation would pass review. However, that is
not the rationale utilized by the Florida Suprenme Court in
considering whether acts of the |egislature conply. The proper
test to review the statute is to consider the purpose of the
various provisions, and the neans provided to acconplish those
goal s. In this case, the conclusion is apparent that severa

subjects are contained in the |egislation.

Separ ati on of Powers

Section 775.028(8), Florida Statutes violates the separation
of powers provisions of Article Il, section 3 of the Florida
Constitution in three separate and di stinct ways:

A The Act restricts the ability of the parties to plea
bargain by providing only imted reasons for the state's departure
froma maxi mnum sentence as charged in Prison Rel easee Reoffender
cases. Section 775.082(8)(d) provides that

1. It is the intent of the Legislature that
of fenders previously released from pri son who neet
the criteria in paragraph (a) be punished to the
fullest extent of the law and as provided in this
subsecti on, unl ess any of t he foll ow ng
ci rcunst ances exi st:

a) The prosecuting attorney does not have
sufficient evidence to prove the highest charge
avai |l abl e;

b) The testinony of a material w tness cannot be
obt ai ned;

c) The victi mdoes not want the offender to receive
the mandatory prison sentence and provides a
witten statenent to that effect;

d) O her extenuating circunstances exist which
preclude the just prosecution of the offender.

7
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2. For every case in which the of fender neets the
criteria in paragraph (a) and does not receive the
state attorney nust explain the sentencing
deviation in witing and place such explanation in
the case file maintained by the state attorney. On
a quarterly basis, each state attorney shall submt
copi es of deviation menorandum regardi ng of fenses
committed on or after the effective date of this
subsection, to the President of the Florida
Prosecuting Attorneys Association, I nc. The
associ ation nmust mai nt ai n such i nformation
avail able to the public upon request, for at |east
a 10-year period.

This provision violates the separation of powers provisions of the
Florida Constitution, Article Il, section 3. "Under Florida's
constitution, the decision to charge and prosecute i s an executive
responsibility, and the state attorney has conplete discretion in

deci di ng whet her and how to prosecute.” State v. Bl oom 497 So. 2d

2,3 (Fla. 1986); Young v. State, 699 So. 2d 624 (Fla. 1997)

(separation of powers is violated if trial judge is given authority
to decide to initiate habitualization proceedings); Boykin v.
Garrison, 658 So. 2d 1090 (Fla. 4th DCA 1995), rev. den. 664 So. 2d
248 (Fla. 1995) (unlawful for court to refuse to accept certain
categories of pleas). This provision unlawfully restricts the
exerci se of executive discretionthat is solely the function of the
state attorney in determ ning whet her and how to prosecute and how
to pl ea bargain.

B. The Prison Rel easee Reoffender Statute is also violative
of the separation of powers doctrine, inthat section 775.082(8)(d)

l.c. allows a victim a lay person, to make the ultinmate deci sion
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regarding the particular sentencing scheme wunder which the
defendant will be sentenced. This occurs even if the trial judge
believes that the defendant should receive the mandatory
puni shnent, the defendant should not receive the mandatory
puni shment, or should not receive the mandatory maxi num penal ty.

The | anguage of 775.082(8)(d)(1) nakes it clear that the
intent of the Legislature is that the offender who qualifies under
the statute be punished to the fullest extent of the |aw "unl ess”
certain circunstances exist. Those circunmstances include the
witten statenent of the victim There is no |anguage in the
stat ute which woul d appear to give the trial judge the authority to
override the wishes of a particular victim The |egislature has
unconstitutionally delegated this sentencing power to victins of
def endants who qualify under this statute.

C. The Prison Rel easee Reof fender Statute al so violates the
separation of powers doctrine in that the statute renoves any
di scretion of the trial judge to do anything other than sentence
qualified of fenders under the mandatory provisions in the statute
unl ess certain circunstances set out in subsection (2)(d)(1) are
met. Every one of those circunstances is a matter that is outside
the purview of the trial judge. The circunstances include
i nsufficient evidence, unavailability of w tnesses, the statenent
of the victim and an apparent catch all which deals wth "other

ext enuating circunstances."”
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Section 775.082(8)(a)2) also provides that when the state
attorney makes the determnation that a defendant neets the
criteria of a prison releasee reoffender, the prosecutor then
presents proof of that status to the court. The court's function
t hen beconmes mnisterial in nature. Once the status is established
by a preponderance of the evidence then the court nust sentence
pursuant to the act. There is no requirenent of a finding that
such sentencing i s necessary to protect the public. It is the lack
of inherent judicial discretionto determ ne the defendant's status
and to determine the necessity of a prison releasee reoffender
sentence to protect the public that renders the act violative of
t he separation of powers doctrine.

The separation of powers principle establishes that although
the state attorney may suggest the classification and sentence, it
is only the judiciary that decides whether or not to make the

cl assification and i npose the mandatory sentence. London v. State,

623 So. 2d 527, 528 (Fla. 1st DCA 1993). Lacking the provisions of
the violent career crimnal statute and the habitual offender
statute that vest sole discretion as to classification and
inposition of a sentence in the court, the Prison Releasee
Reof f ender Act violates the separation of powers doctrine of the
Fl orida Constitution.

Cruel and/or Unusual Puni shnent

The Ei ght h Amendnent of the United States Constitution forbids

10
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the i nposition of a sentence that is cruel and unusual. The Fl ori da
Constitution, Article I, section 17, forbids the inposition of a
puni shnment that is cruel or unusual. The prohibitions agai nst cruel
and/ or unusual punishnents nean that neither barbaric punishments
nor sentences that are disproportionate to the crinme commtted may

be inposed. Solemv. Helm463 U S. 277, 103 S. C. 3001, 3006, 77

L. Ed 2d 637 (1983); overruled on other grounds in Harnelin v.

M chigan, 501 U.S. 957, 111 S. C. 2680, 115 L. Ed. 2d 836 (1991).
The Suprenme Court went on to iterate that this principle of
puni shment proportionality is deeply rooted in comon |aw
jurisprudence and this principle had been recogni zed by the Court
for alnpbst a century. 103 S. C. at 3006-3008. Proportionality
applies not only to the death penalty, but also to bail, fines,
ot her puni shnents and prison sentences. |d. at 3009. Thus, as a
manner of principle, "...a crimnal sentence nust be proportionate
to the crine for which the defendant has been convicted.” 1d. No
penalty (even inposed withinthe limts of alegislative schene) is
per se constitutional as a single day in prison could be
unconstitutional under some circunstances. |d. at 3009-3010.

In Florida, the Solem proportionality principles as to the

Federal Constitution are the m ni numstandards for interpreting the

cruel or unusual punishnment clause. Hale v. State, 630 So. 2d 521,

525 (Fla. 1993); cert. den.; u. S. , 115 S. . 278, 130

L. BEd. 2d 145 (1994). Proportionality review is also appropriate

11
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under the provisions of Article |, Section 17, of the Florida

Constitution. WIllianms v. State, 630 So. 2d 534 (Fla. 1993). 1In

interpreting the federal cruel and unusual punishnent clause, the

Hal e court specifically held that Solem v. Helm had not been

overruled by Harnmelin and that the Ei ghth Amendment prohibits

di sproportionate sentences for non-capital crinmes. Hale, supra at

630.

The Prison Rel easee Reof f ender Act vi ol ates t he
proportionality concepts of the cruel or unusual clause by the
manner in which defendants are punished as prison releasee
reof fenders. Section 775.082 (8)(a)(1l) defines a reoffender as a
person who conmmts an enunerated of fense and who has been rel eased
from a state correctional facility within the preceding three
years. By its definitions, the act draws a distinction between
def endants who commt a new offense after release froma Florida
state prison and those who have not been to prison, or who were
incarcerated in another state's prison system or who were
incarcerated in a federal prison, or were incarcerated in county
jail. This distinction creates a di sproportionate effect which is
arbitrary.

The act also draws no distinctions anong the prior felony
of fenses for which the target popul ati on was i ncarcerated. The act
t herefore di sproportionately punishes a new of fense based on one's

status of having been to prison previously wi thout regard to the

12
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nature of the prior offense. For exanple, an individual who
commts an enunerated felony one day after release froma county
jail sentence for aggravated battery is not subject to the enhanced
sentence of the act. However, a person who commits the sane
of fense and who had been released fromprison within three years
after serving a thirteen nonth sentence for an offense such as
possession of marijuana or issuing a worthless check nust be
sentenced to the maxi numsentence as a prison rel easee reoffender.
The sentences i nposed upon sim | ar defendants who commt identical
of fenses are disproportionate because the enhanced sentence is
i nposed based upon the arbitrary classification of being a prison
rel easee and without regard to the nature of the prior offense.

The act is also disproportionate fromthe perspective of the
def endant who commts an enunerated offense exactly three years
after a prison release as contrasted to a different defendant with
the same record who commts the sane offense three years and one
day after release. The arbitrary tine limtations of the act al so
render it to be disproportionate.

The act nmakes no distinction between those who are rel eased
fromthe Florida state prison system because they have conpleted a
sentence resulting from a felony conviction and those who are
rel eased fromstate prison because their convictions were reversed
on appeal, perhaps because they were innocent. There can be no

nore di sproportionate effect.

13
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The act also violates the cruel and/or unusual punishnent
cl auses of the state and federal constitutions by the |egislative
enpowering of victinmse to determ ne sentences. Section 775.082
(8)(d)1l.c., permts the victimto nandate the inposition of the
mandat ory maxi num penalty by the sinple act of refusing to put a
statenment in witing that the victi mdoes not desire the i nposition
of the penalty. The victimcan therefore affirmatively determ ne
the sentencing outcone or can determne the sentence by sinply
failing to act. |In fact, the state attorney could determ ne the
sentence by failing to contact a victimand failing to advise the
victimof the right to request |ess than the mandatory sentence.
Furt her, should a victi mbecone unavai |l abl e subsequent to a pl ea or
trial (through some circunstance unconnected to the defendant's
crimnal agency) the defendant would be subject to the naximm
sentence despite the victims wishes if those w shes had not
previously been reduced to witing.

As such, the statute falls squarely within the warning of

Justice Douglas in Furman v. Ceorgia, 408 U S. 238 (1972); that:

Yet our task is not restricted to an effort to divine what
nmotives inpelled these death penalties. Rather, we deal with
a systemof |law and of justice that | eaves to the uncontrolled
discretion of judges or juries the determ nation whether
defendants conmmtting these crinmes should die or be
i npri soned. Under these | aws no standards govern the sel ection
of the penalty. People live or die, dependent on the whi m of
one man or of 12."

Id. at 253 (Dougl as, concurring). Al though the act is not a capital
case sentencing schene, it does l|leave the ultimte sentencing

14
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decision to the whim of the victim Justice Stewart added his
concurrence that the death penalty could not be inposed "...under
| egal systens that permt this unique penalty to be so wantonly and
freakishly inposed.” [|d. at 310 (Stewart, concurring). Wthout
any statutory guidance or control of victim decision naking, the
act establishes a wanton and freaki sh sentencing statute by vesting
sole discretion in the victim
| f the prohibitions against cruel and/or unusual punishnment
mean anyt hing, they nean that vengeance is not a perm ssible goal
of punishnment. As Justice Marshall observed in Furnan;
To preserve the integrity of the Ei ghth Anmendnent, the Court
has consistently denigrated retribution as a perm ssi bl e goal
of punishnment. It is undoubtedly correct that there is a
demand for vengeance of the part of many persons in a
community against one who is convicted of a particularly
offensive act. At tinmes acry is heard that norality requires
vengeance to evi dence soci ety's abhorrence of the act. But the
Ei ght Amendnent is our insulation fromour baser selves. The
‘cruel and unusual' | anguage |imts the avenues t hrough which
vengeance can be channeled. Wre this not so, the |anguage
woul d be enpty and a return to the rack and other tortures
woul d be possible in a given case.
Id. at 344-345 (Marshall concurring).

Doubl e Jeopar dy

The fundanental state and federal constitutional prohibitions
against being put twice in jeopardy for the same offense are
violated by the Prison Releasee Reoffender Act. The double
j eopardy cl ause protects against nultiple punishnents for the sane

offense. North Carolina v. Pearce, 395 U S 711 (1969); Chio v.

Johnson, 467 U.S. 493 (1984). The act is not exclusive and by its
15
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terms it would appear to be applicable to many defendants who may
al so be classified and sentenced as habitual offenders, habitual
violent offenders, or violent career crimnals. Shoul d a court
i npose such a sentence and then declare a defendant to be subject
to the Prison Rel easee Reoffender Act, then the defendant woul d
receive two separate and distinct sentences for the sanme of fense.
Vagueness

The doctrine of vagueness is separate and distinct from
overbreadth as the vagueness doctrine has a broader application
because it was designed to ensure conpliance with due process.

Sout heastern Fi sheries Association, Inc. v. Departnent of Natural

Resources, 453 So. 2d 1351 (Fla. 1984). As that court said:

A vague statute is one that fails to give adequate notice of
what conduct is prohibited and which, because of its
inprecision, may also invite arbitrary and discrimnatory
enforcenment. I n determ ni ng whet her a statute i s vague, conmon
under st andi ng and reason nmay be used...Courts nust determ ne
whet her or not the party to whom the |aw applies has fair
notice of what is prohibited and whether the |aw can be
applied uniformy.

Id. at 1353, 1354. In short, a law is void for vagueness when
because of its inprecision, the law fails to give adequate notice

of prohi bited conduct and thus invites arbitrary and di scri m natory

enforcement. Wche v. State, 619 So. 2d 231, 236 (Fla. 1993).

Section 775.083(8)(d)(1) provides that a prison releasee
reof f ender sentence shall be inposed unl ess:

a. The prosecuting attorney does not have
sufficient evidence to prove the highest

16
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charge avail abl e;

b. The testinony of a material wtness
cannot be obtai ned;

C. The victi mdoes not want the offender to
receive the mandatory prison sentence and
provides a witten statenent to that effect;

or

d. O her extenuating circunstances exist
whi ch preclude the just prosecution of the
of f ender.

Section 775.082(8)(d)(1). The statutory exceptions fail to define
tothe ternms "sufficient evidence", "material w tness", the degree
of materiality required, "extenuating circunmstances”, and "just
prosecution". The legislative failure to define these terns
renders the act unconstitutionally vague because the act does not
give any guidance as to the nmeaning of these terns for their
applicability to any individual case. It is inpossible for a
person of ordinary intelligence to read the statute and understand
how the | egi sl ature i ntended these terns to apply to any particul ar
def endant .

Due Process

Substantive due process is a restriction upon the manner in

whi ch a penal code may be enforced. Rochin v. California 342 U S
165, 72 S. Ct. 205, 207, 96 L. Ed 2d 183 (1952). The scrutiny of
the due process clause is to determne whether a conviction
"...offend(s) those canons of decency and fairness which express

the notions of justice of English-speaking peoples even toward

17
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those charged with the nost heinous offenses.” 72 S. C. 15 208

(citation omtted); Fundiller v. Cty of Cooper CGty, 777 F. 2d

1436, 1440 (11th Cr. 1985). The test is ... whether the statute
bears a reasonable relation to a perm ssible | egislative objective

and i s not discrimnatory, arbitrary or oppressive." Lasky v. State

Farm | nsurance Conpany, 296 So. 2d 9, 15 (Fla. 1974).

The prison rel easee reoffender act violates state and federal
guar antees of due process in a nunber of ways: 1) The act invites
discrimnatory and arbitrary application by the state attorney. In
t he absence of judicial discretion, the state attorney has the sole
authority to determ ne the application of the act to any defendant.
2) The state attorney has the sol e power to define the exclusionary
terms of "sufficient evidence", "material wtness", "extenuating
circunstance"” and "just prosecution". Gven the lack of
| egi slative definition of these terns in Section 775.082(8)(d) (1),
t he prosecutor has the power to selectively define themin relation
to any particular case and to arbitrarily apply or not apply any
factors. In addition, due to the total absence of judicial
participation in the sentencing process, the application or non-
application of the act to any particular defendant is left to the
whi mand caprice of the prosecutor. 3) The victimhas the power to
decide that the act will not apply to any particul ar defendant by
providing a witten statenent that the maxi mum prison sentence is

not being sought. 8 775.082(8)(d)(1)c. Arbitrariness,
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di scrimnation, oppression, and lack of fairness can hardly be
better defined than by the enactnent of a statutory sentencing
schenme where the victi mdeterm nes the sentence. 4) The statute is
inherently arbitrary by the manner in which the act declares a
defendant to be subject to the maxi num penalty provided by |aw
Assum ng the exi stence of two defendants with the exact sanme prior
records (or very simlar as neasured by objective criteria such as
t he application of guidelines sentencing points) who commt simlar
new enunerated felonies, there is an apparent lack of rationality
in sentencing one defendant to the maxi mum sentence and the ot her
to a guidelines sentence sinply because one went to prison for a
year and a day and the other went to jail for a year. Simlarly,
the same lack of rationality exists where one defendant commtted
t he new of fense exactly three years after release fromprison and
the other commtted an offense three years and one day after
rel ease. Because there is not a material or rational difference in
t hose scenari os and one def endant recei ves the maxi numsentence and
t he other a gui delines sentence, the statutory sentencing schene is
arbitrary, capricious, irrational, and discrimnatory. 5) the Act
does not bear a reasonable relation to a permssible legislative
obj ecti ve.

In enacting this statute, the Florida Legislature said in
rel evant part:

VWHEREAS, recent court decisions have mandated the early
release of violent fel ony of fenders and WHEREAS, t he peopl e of
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this state and the mllions of people who visit our state
deserve public safety and protection from violent felony
of f enders who have previously been sentenced to prison and who

are continuing to prey on society by reoffending... (Enphasis
added) .
Chapter 97-239, Laws of Florida (1997). It is apparent that the

| egi slature attenpted to draft | egislation enhancing the penalties

for previous violent felony offenders who reoffend and continue to

prey on society. In fact the list of felonies to which the naxi mum
sentence applies is Ilimted to violent felonies. See 8§
775.082(8)(2)a. Despite the apparent |egislative goal of enhanced
puni shnment for violent felony of fenders who are rel eased and conm t
new violent offenses, the actual operation of the statute is to
apply to any offender who has served a prison sentence for any
of fense and who comm ts an enuner ated of fense within three years of
rel ease. The act does not rationally relate to the legislative
purpose as its operation reaches far beyond the expressed
| egislative intent.

Equal Protection

The standard by which a statutory classification is exam ned
to determne whether a classification satisfies the equal
protection clause is whether the classification is based on sone
difference bearing a reasonable relation to the object of the

| egislation. Soverino v. State, 356 So. 2d 269, 271 (Fla. 1978).

As di scussed above, section 775.082(8) does not bear a rationa

relationship to the avowed | egislative goal. The Il egislative
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intent was to provide for the i nposition of enhanced sentences upon
violent felony offenders who had been released early from prison
and then who reoffend by commtting a new violent felony offense.
Chapter 97-239, Law of Florida (1997). Despite that intent, this
act is applicable to of fenders whose prior history does not include
any violent felony offenses. The act draws no rational distinction
bet ween of fenders who commt prior violence acts and serve county
jail sentences and those who commt the sane acts and yet serve

short prison sentences.
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CONCLUSI ON

This court should remand this case with directives that
Petitioner's prison rel easee reof fender sentence be vacated, and he

shoul d be accorded a new sentenci ng heari ng.
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