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I. STATEMENT OF THE CASE

On October 26, 1999  the Secretary of State submitted to

the Office of the Attorney General four initiative petitions

seeking to amend the Florida Constitution. Three of the

initiatives claim to seek to bar the government from treating

people differently based on race, color, ethnicity, or national

origin in (1) public education, (2) public employment, and (3)

public contracting, respectively. The fourth initiative (the

initiative") claims to seek to end governmental

discrimination and preferences based on race, sex, color,

ethnicity, or national origin in public education, employment,

and contracting. On November 23, 1999, the Attorney General

"omnibus

follows:

1

petitioned this Court for advisory opinions regarding whether the

proposed amendments comply with the requirements of Article XI,

Section 3 of the Florida Constitution and Section 101.161,

Florida Statutes. The titles of the proposed amendments are as

AMENDMENT TO BAR GOVERNMENT FROM TREATING PEOPLE
DIFFERENTLY BASED ON RACE IN PUBLIC EDUCATION.

AMENDMENT TO BAR GOVERNMENT FROM TREATING PEOPLE
DIFFERENTLY BASED ON RACE IN PUBLIC EMPLOYMENT.

AMENDMENT TO BAR GOVERNMENT FROM TREATING PEOPLE
DIFFERENTLY BASED ON RACE IN PUBLIC CONTRACTING.

END GOVERNMENTAL DISCRIMINATION AND PREFERENCES
AMENDMENT.



A.

By order dated December 2, 1999 this Court, sua sponte,

consolidated these four cases for all appellate purposes. By

interlocutory orders of the same date, the Court ordered

interested parties to file their briefs on or before December 22,

1999 .I

THE FOUR INITIATIVES

The titles, summaries, and texts of three of the four

proposed amendments, concerning public education, public

employment, and public contracting, respectively, are identical,

except for the above-listed subject areas. Thus, the summary of

the proposed amendment concerning public education, as quoted

below, is identical to the ones concerning public employment and

public contracting, except for the substitution of "public

employment" and "public contracting" for "public education":

Amends Declaration of Rights, Article I of the
Florida Constitution, to bar state and local
government bodies from treating people differently
based on race, color, ethnicity, or national
origin in the operation of public education,
whether the program is called "preferential
treatment," "affirmative action," or anything
else. Does not bar programs that treat people
without regard to race, color, ethnicity, or
national origin. Exempts actions needed for
federal funds eligibility.

1 Counsel has confirmed that briefs for In re Amendment To Bar
Government From Treatinq People Differently Based On Race In
Public Employment, Case No. 97,087, are due on December 22, 1999
and not December 21, 1999 as stated in the Order.

2



The full text of the proposed amendment concerning

public education provides as follows:

ADD SECTION 26 TO ARTICLE 1, FLORIDA CONSTITUTION AS
FOLLOWS:

(1) The state shall not treat persons differently
based on race, color, ethnicity, or national origin in
the operation of public education.

(2) This section applies only to action taken after
the effective date of this section.

(3) This section does not affect any law or
governmental action that does not treat persons
differently based on the person's race, color,
ethnicity, or national origin.

(4) This section does not invalidate any court order
or consent decree that is in force as of the effective
date of this section.

(5) This section does not prohibit action that must be
taken to establish or maintain eligibility for any
federal program, if ineligibility would result in a
loss of federal funds to the state.

(6) For the purposes of this section, "state"
includes, but is not necessarily limited to, the state
itself, any city, county, district, public college or
university, or other political subdivision or
governmental instrumentality of or within the state,

(7) The remedies available for violations of this
section shall be the same, regardless of the injured
party's race, color, ethnicity, or national origin, as
are otherwise available for violations of then existing
Florida education discrimination law.

(8) This section shall be self-executing. If any part
or parts of this section are found to be in conflict
with federal law or the United States Constitution, the
section shall be implemented to the maximum extent that
federal law and the,United States Constitution permit.
Any provision held invalid shall be severable from the
remaining portions of this section.
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The "public employment" and "public contracting" initiatives are

identical, except for substituting those terms for "public

education" in paragraph one and substituting "employment" for

"education" in paragraph 7.

The ballot initiative entitled "End Governmental

Discrimination and Preferences Amendment" varies in several ways

from the above three proposed amendments. Its summary is as

follows:

Amends Declaration of Rights, Article I of Florida
Constitution, to bar government from treating
people differently based on race, sex, color,
ethnicity, or national origin in public education,
employment, or contacting, whether the program is
called "preferential treatment," ‘affirmative
action," or anything else. Does not bar programs
that treat people equally without regard to race,
sex, color, ethnicity, or national origin.
Exempts bona fide qualifications based on sex and
actions needed for federal funds eligibility.

The full text of this proposed amendment also differs

somewhat from the other three initiatives. The differences in

language are highlighted below.

ADD SECTION 26 TO ARTICLE 1, FLORIDA CONSTITUTION
AS FOLLOWS:

1) The state shall not discriminate against, or grant
preferential treatment to, any individual or group on
the basis of race, sex, color, ethnicity, or national
origin in the operation of public employment, public
education, or public contracting.

2) This section applies only to action taken after
the effective date of this section.

3) This section does not affect any law or
governmental action that does not discriminate against,

4



or grant preferential treatment to, any person or group
on the basis of race, sex, color, ethnicity, or
national origin.

4) This section does not affect any otherwise lawful
classification that: (a) Is based on sex and is
necessary for sexual privacy or medical or
psychological treatment; or (b) Is necessary for
undercover law enforcement or for film, video, audior
or theatrical casting; or (c) Provides for separate
athletic teams for each sex.

5) This section does not invalidate any court order
or consent decree that is in force as of the effective
date of this section.

6) This section does not prohibit action that must be
taken to establish or maintain eligibility for any
federal program, if ineligibility would result in a
loss of federal funds to the state.

7) For the purposes of this section, "state"
includes, but is not necessarily limited to, the state
itself, any city, county, district, public college or
university, or other political subdivision or
governmental instrumentality of or within the state.

8) The remedies available for violations of this
section shall be the same, regardless of the injured
party's race, sex, color, ethnicity, or national
origin, as are otherwise available for violations of
then existing Florida antidiscrimination law.

9) This section shall be self-executing. If any part
or parts of this section are found to be in conflict
with federal law or the United States Constitution, the
section shall be implemented to the maximum extent that
federal law and the United States Constitution permit.
Any provision held invalid shall be severable from the
remaining portions of this section 1.

B. INTEREST OF THE AMICUS CURIAE

The Leadership Conference on Civil Rights ("Leadership

Conference") is a coalition of more than 185 national



organizations representing persons of color, women, labor unions,

individuals with disabilities, older Americans, major religious

groups, gays and lesbians, and civil liberties and human rights

groups. Together, over 50 million Americans belong to the

organizations that comprise the Leadership Conference. There

are active state chapters of Leadership Conference organizations

in every state in the Nation, including Florida.

For almost a half century the Leadership Conference has

led the fight for equal opportunity and social justice. The

Leadership Conference has and continues to coordinate the

campaign to make equal justice the law of the land. The Civil

Rights Acts of 1964 and 1991, the Voting Rights Act of 1965, the

Fair Housing Act of 1968 and its 1988 Amendment Act, the Family

and Medical Leave Act, the Americans with Disabilities Act and

Title IX, among others - all were pushed to passage with the help

of the Leadership Conference and the national coalition it

mustered and mobilized.

II. SUMMARY OF ARGUMENT

The initiatives do not satisfy the requirements of

section 101.161, Florida Statutes, because their titles and

summaries do not fairly apprise the voters of the subjects and

effects of the proposed amendments. By using vague and highly

charged language, the initiatives obscure their effects, causing

voters to cast their ballots without understanding what they are



voting on, and potentially causing voters to believe that they

must engage in the very "logrolling" proscribed by Article XI,

Section 3 of the Florida Constitution.

First, the initiatives' summaries misleadingly suggest

that Florida governmental entities - the legislature, state and

local executive bodies, and the courts - can be precluded

from adopting affirmative race- and gender-conscious remedies.

This flies in the face of well-established federal statutory and

constitutional precedent that such remedies are permissible and

may be required for past discrimination or to serve other

compelling governmental interests. Although all Florida

governmental entities are obliged to consider and undertake such

measures where appropriate, the courts, in particular, are

required by the Supremacy Clause to do so. The summaries'

acknowledgment of an exception for "actions needed for federal

funds eligibility" is thus woefully underinclusive. It is also

hopelessly uninformative, given the breadth of programs that are

subject to federal constraints.

Second, the initiatives' titles and summaries use vague

and ambiguous language that fail to apprise the electorate of the

proposed amendments' subjects and effects. They use the terms

"preferential treatment" and "affirmative action," but those

terms are indeterminate and might be construed by voters as

meaning anything from quotas to mentoring or outreach
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programs to even data collection and record-keeping

requirements. Indeed, Governor Jeb Bush's "One  Florida

Initiative" purports to distinguish ‘preferences," which he

eschews, from "affirmative action properly understood," which he

claims to embrace. It is impossible to determine from the text

of the proposed amendments, let alone from their summaries, which

types of actions would be permitted and which would be

prohibited. Experience under similarly worded initiatives in

other states demonstrates that these terms are ambiguous and do

not fairly apprise voters of the intended effects of the

initiatives.

Uncertainty also inheres in the summaries' use of the

terms "public education," "public employment," and "public

contracting," as what is comprehended within them is not

explained. Similarly, use of "government" and "state or local

government bodies" in the titles and summaries to describe the

non-exclusive array of entities affected by the proposed

amendment is not informative. The titles and summaries likewise

use "people" to describe those to be protected from

discrimination, but the initiatives refer to "persons," a

potentially more comprehensive term that leads to another

misleading ambiguity.I
I
I
I 8

The initiatives also "fly under false colors," a

practice this Court has previously disallowed. Three of the



initiatives refer exclusively to race in their titles, yet all

three affect classifications based on ethnicity, national origin,

and color, too; the fourth initiative decries simply

"discrimination," without explaining that it concerns

discrimination based only on race, gender, color, ethnicity, or

national origin. So, too, the initiatives fail to acknowledge

that the Florida Constitution already includes protections

against discrimination, potentially misleading voters to believe

that the initiatives add protections that in reality they take

away. Finally, the omnibus initiative summary's reference to

"bona fide qualifications based on sex" is an ambiguous and

inaccurate description of the exceptions provided in the proposed

amendment.

For all of these reasons, the titles and summaries fail

to provide fair notice of their multiple subjects and effects.

Accordingly, the initiative petitions and ballot summaries should

be stricken for failure to comply with the requirements of

Article XI, Section 3 of the Florida Constitution and Section

101.161, Florida Statutes.

III. ARGUMENT

Each of the initiatives is defective because the

summaries and titles do not fairly describe for the voters the

subjects and effects of the proposed constitutional amendments.

They misleadingly suggest that State bodies can avoid their



federal obligations to consider and

race- and gender-conscious remedies

ambiguous and simplistic terms also

to implement affirmative

where appropriate. Their

serve to

far-reaching consequences of the amendments.

initiatives should be permitted to be placed

pertinent

mask the complex

None of the

on the ballot.

Section 101.161(1), Florida Statutes, provides in

part as follows:

and

Whenever a constitutional amendment e . , is
submitted to the vote of the people, the substance
of such amendment . . . shall be printed in clear
and unambiguous language on the ballot . . . .
The substance of the amendment . . . shall be an
explanatory statement, not exceeding 75 words in
length, of the chief purpose of the measure. The
ballot title shall consist of a caption not
exceeding 15 words in length, by which the measure
is commonly referred to or spoken of.

The purpose of Section 101.161, Florida Statutes, is "to assure

that the electorate is advised of the true meaning, and

ramifications, of an amendment." Askew v. Firestone, 421 So. 2d

151, 156 (Fla. 1982). See also Advisory ODinion  to the Attorney

General - Restricts Laws Related to Discrimination, 632 So. 2d

1018, 1022 (Fla. 1994). "[Slection  101.161, requires that the

ballot title and summary state in clear and unambiguous language

the chief purpose of the measure." Askew, 421 So. 2d at 154-

155. See also Advisory Opinion to the Attorney General Re

Florida Locally  ADDroved  Gaminq, 656 So. 2d 1259, 1262 (Fla.

1995). Ballot summaries are not required to include all



I

possible effects, Grose v. Firestone, 422 So. 2d 303, 305 (Fla.

1982), nor must ballot summaries "explain in detail what the

proponents hope to accomplish." Advisory Opinion to the

Attorney General Enqlish - The Official Lansuase of Florida, 520

so. 2d 11, 13 (Fla. 1988). The ballot titles and summaries,

however, must be "accurate and informative" and "give voters

sufficient notice of what they are asked to decide to enable

them to intelligently cast their ballots." Advisory Opinion to

the Attorney General Re Casino Authorization, Taxation and

Regulation, 656 So. 2d 466, 468 (Fla. 1995) (quoting Smith v.

American Airlines, Inc., 606 So. 2d 618, 620-621 (Fla. 1992)).

This Court "can not approve [a ballot summary that contains] an

ambiguity that will in all probability confuse the voters who

are responsible for deciding whether the amendment should be

included in the state constitution." Advisory Opinion to the

Attorney General - Restricts Laws Related to Discrimination, 632

so. 2d at 1021. The proposed initiatives do not satisfy the

pertinent requirements.2

2 Our argument focuses primarily on violations of the
requirements of Florida Statutes, Section 101.161. In doing so,
we also demonstrate that the initiatives violate the single-
subject rule of Article XI, Section 3 of the Florida
Constitution. Because the Attorney General's petitions addressed
the latter requirement, and we understand that other interested
parties intend to do so, too, we will not repeat arguments
concerning the single-subject rule here.

11



A. THE SUMMARIES MISLEADINGLY SUGGEST THAT THE STATE, AS
A MATTER OF STATE LAW, CAN AVOID ITS FEDERAL LEGAL
RESPONSIBILITIES

It is by now clear that the federal constitution and

laws permit, and in some instances require, remedies that take

account of race, color, gender, ethnicity, or national origin.

In Adarand  Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995),

the United States Supreme Court held that racial classifications

are constitutional ‘if they are narrowly tailored measures that

further compelling governmental interests."3 This is true

whether the classification is imposed by a federal, state, or

local actor. Id. By implying that the State and its

subdivisions may avoid the need to consider and to implement

such remedies in appropriate cases, the initiatives' summaries

are quite misleading.

Race-conscious remedies have been sanctioned, to one

degree or another, in each of the areas addressed by the

initiatives: public education, public contracting, and public

employment. In one of the Court's earliest such cases,

concerning higher education, for example, it concluded that a

public university's race-conscious admissions policy could be

constitutionally permissible where "race or ethnic background

3 Cf. Craiq v. Boren, 429 U.S. 190, 197 (1976)
("classifications by gender must serve important governmental
objectives and must be substantially related to achievement of
those objectives").

12



[is] deemed a ‘plus' in a particular applicant's file" but is

not the sole basis used for determining admission. See Resents

of the University of California v. Bakke, 438 U.S. 265, 317

(Powell, J.); id. at 296 n.36 (‘As I am in agreement with the

view that race may be taken into account as a factor in an

admissions program, I agree with my Brothers BRENNAN, WHITE,

MARSHALL, and BLACKMUN  that the portion of the judgment that

would proscribe all consideration of race must be reversed.").

Similarly, in public employment, the Court has

sustained a local governmental agency's affirmative action plan

that set goals to increase the representation in the workforce

of women and racial and ethnic minorities by taking their

gender, race, and ethnic background into account as one factor,

but not the only one, in hiring and promotion decisions. See

Johnson v. Transportation Aqency, 480 U.S. 616 (1987). The plan

at issue had as its goal the remediation of substantial

underrepresentation of women and minorities in certain job

categories, measured relative to the proportion of women and

minorities in the relevant labor pool. See id. at 631-636.4  It

4 The Court held that a public employer could permissibly
adopt such a plan if there were a ‘manifest imbalance" in
employment of women or minorities in job categories that
traditionally have been segregated. i d .See at 631-32. Such an
imbalance could be shown by evidence that would amount to proof
of a prima facie case of past discrimination, as was suggested
by Justice O'Connor, id. at 649 (O'Connor, J., concurring), but

13



was also important that the plan "expressly directed that

numerous factors be taken into account in making hiring

decisions, including specifically the qualifications of female

applicants for particular jobs." Id. at 637 (O'Connor, J.,

concurring). Because no specific jobs were set aside

exclusively for women or minorities, and because the plan did

not establish fixed quotas for hiring or promotion of women and

minorities, it was found not to disturb unnecessarily the rights

of men or non-minorities. See id. at 637-638 (O'Connor, J.,

concurring). It was also important to the Court that the plan

was not permanent, reflecting its remedial character. See id.

at 639-640 (O'Connor, J., concurring).

The Court has likewise sustained affirmative action in

the field of public contracting. In Fullilove v. Klutznick, 448

U.S. 448 (1980), the Court upheld a congressional program that

required that at least 10% of federal public works block grant

funds be expended in contracts with minority-owned businesses.

The program was established to break the historic pattern of

egregious exclusion of minority-owned firms from federal

contracting. i d .See at,459-463  (Burger, C.J.). It "was

designed to ensure that . . . [grantees] would not employ

procurement practices that Congress had decided might result in

the Court did not embrace that standard of proof as a necessary
condition precedent, id. at 632-33.

14



perpetuation of the effects of prior discrimination which had

impaired or foreclosed access by minority business to public

contracting opportunities." Id. at 473 (Burger, C.J.). In his

plurality opinion for three Justices, Chief Justice Burger

expressly "reject[ed]  the contention that in the remedial

context the Congress must act in a wholly 'color-blind'

fashion," & at 482, as did a clear majority of the Court, see

id. at 517 (Marshall, J.) ("'racial classifications are not per

se invalid under [the Equal Protection Clause of] the Fourteenth

Amendment'" (quoting Bakke, 438 U.S. at 356 (Brennan, J.)).'

The Court's action in approving race-conscious

remedies has not been limited to those voluntarily adopted by

executive or legislative bodies, but has also embraced

judicially imposed remedies. In United States v. Paradise, 480

U.S. 149 (1987), for example, the Court sustained a district

court order requiring the Alabama Department of Public Safety to

5 Justice Powell wrote separately to affirm that his
concurrence was based on his assessment that the program could
withstand, in effect, the strict scrutiny later clearly mandated
by Adarand, which he articulated as whether the program was "a
necessary means of advancing a compelling governmental interest,"
& at 496, and that it was narrowly tailored, id. at 510-515.
In her opinion for the Court in Adarand, Justice O'Connor took
special note of and relied upon Justice Powell's concurrence, see
515 U.S. at 219, 235, and expressly disavowed the implication, if
any, in Fullilove that any less rigorous standard is appropriate,
id. at 235. The Adarand  Court expressed no view on whether the
program addressed in Fullilove would meet the strict scrutiny
standard. Id.

15



promote one black trooper for each white promoted, as long as

there were qualified black candidates, until the department

submitted a promotion procedure of its own that did not

perpetuate the effects of its past discrimination. Although she

dissented in Paradise, Justice O'Connor cited it as an instance

where "every Justice of this Court agreed that the Alabama

Department of Public Safety's 'pervasive, systematic, and

obstinate discriminatory conduct' justified a narrowly tailored

race-based remedy." Adarand, 515 U.S. at 237 (citations

omitted), Conversely, in United States v. Fordice, 505 U.S. 717

(1992) I which considered how Mississippi should remedy its

history of de jure segregation of its public university system,

the Court rejected the lower courts' views "that adoption and

implementation of race-neutral policies alone suffice to

demonstrate that the State has completely abandoned its prior

dual system" of institutions of higher education for whites and

blacks. Id. at 729 (emphasis added). These are but a few of

the examples of the Court's recognition that race- or gender-

conscious remedies may be directed by a court. e.g.,See also,

United States v. Virginia, 518 U.S. 515 (1996) (remedy for

exclusion of women from Virginia Military Institute).

Thus it is far too late to dispute that "[tlhe unhappy

persistence of both the practice and the lingering effects of

racial discrimination against minority groups in this country is



an unfortunate reality, and government is not disqualified from

acting in response to it.ll Adarand, 515 U.S. at 237. By

purporting to eliminate "'preferential treatment,' 'affirmative

action,' or anything else," the initiatives can mislead the

voters to believe that they can, contrary to federal law,

"disqualify" the various levels of government of Florida from

acting to remedy invidious discrimination and its effects. The

misleading nature of the initiatives can have pernicious results

for the voters and for the State.

As the Supreme Court has just recently reaffirmed, the

States are not free "to disregard the Constitution or valid

federal law. The States and their officers are bound by

obligations imposed by the Constitution and by federal laws that

comport with the federal design. We are unwilling to assume the

States will refuse to honor the Constitution or obey binding

laws of the United States." Alden v. Maine, 119 S. Ct. 2240,

2266 (1999). Yet the initiatives mislead voters to think that

the State will undertake just such a refusal. Moreover,

assuming arguendo that the initiatives could disable the Florida

legislature or other governmental bodies within Florida from

adopting affirmative race- or gender-conscious action where

appropriate to remedy discrimination or serve other compelling

governmental interests, the initiatives would lead to highly

irrational and inefficient results, of which the voters are not



fairly and adequately apprised. For example, they might

preclude voluntary actions to resolve litigation, forcing the

State or other entities to incur unnecessary expense and to

accept a remedy imposed by the judiciary, rather than having the

opportunity to shape a remedial course that makes sense to and

is adopted by the people's representatives or other members of

the political branches of government. The voters are given no

hint of this potential result.

Further, Florida state courts are bound by the

Supremacy Clause of the United States Constitution: "This

Constitution, and the laws of the United States which shall be

made in pursuance thereof . . . shall be the supreme Law of the

Land; and the Judges in every State shall be bound thereby, any

Thing in the Constitution or Laws of any State to the Contrary

notwithstanding." U.S. Const. art. VI. Thus even assuming

arguendo that the initiatives could permissibly limit the

ability of State and local executive and legislative bodies to

fashion race- or gender-conscious remedies that federal law

requires, the initiatives clearly cannot so constrain the powers

of the State's courts. Again, however, the summaries will

mislead the voters to believe that the initiatives impose just

such a constraint.

The initiatives' summaries do contemplate an exception

for "actions needed for federal funds eligibility," but this



term is vague and ambiguous and risks misleading the voters.

For one thing, affirmative action may be necessary under federal

law for reasons other than funding eligibility, and the voters

are not so apprised, as just discussed. For another, a plethora

of federal programs require that participating agencies or

recipients of federal funds undertake actions that could

potentially be found to run afoul of the initiatives. Title VI

of the Civil Rights Act of 1964, 42 U.S.C. 5 2000d to 2000d-4,
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for example, generally conditions the receipt of any federal

funds on the recipient's commitment not to discriminate in the

conduct of the recipient's program. Title VI's reach is

necessarily vast, and it is understood to implicate the full

range of rights and remedies under the Equal Protection Clause

of the Fourteenth Amendment. See, e.q., United States v.

Fordice,  505 U.S. 717, 732 n.7 (1992); Sandoval v. Hagan,  1999

WL 1075102 (11th Cir. Nov. 30, 1999). Which Florida state

programs will be permitted to engage in which activities that

might otherwise be prohibited by the initiatives is thus nowhere

delineated for the voters. In effect, the initiatives would

create a two-tier system of disparate standards for permissible

governmental conduct, and voters will have no way to know what

they are enacting if they vote for them.

Finally, in light of the foregoing, the initiatives'

explicit treatment of remedies is hopelessly vague, and no fair



description of it is provided in the summaries. The initiatives

have a provision stating that "[t]he remedies available for

violations of this section shall be the same, regardless of the

injured party's race, color, ethnicity, or national origin, as

are otherwise available for violations of then existing Florida"

discrimination law respecting education and employment.6 The

initiatives give no notice of what those remedies are; whether

the remedies could expand or contract is also unclear, because

"then existing" could refer to the time of enactment of the

initiative or the time of the violation. And of course, as has

already been discussed extensively, various forms of remedies

that might be argued to be "affirmative action," "preferential

treatment," or "anything else" are now well established in the

law - yet the summary purports in each case to bar such actions.

What remedies are left is thus totally unclear. In any event,

by not discussing the issue of remedies at all, each of the

initiatives' summary fails to give fair notice of the substance

and effect of the initiative.

In sum, "[tlhe critical issue concerning the language

of the ballot summary is whether the public has 'fair notice' of

6 The public contracting initiative provides for the remedies
available under "then existing Florida employment discrimination
law." The omnibus initiative makes reference additionally to
gender and provides more generally for the remedies "otherwise
available for violations of then existing Florida
antidiscrimination law."
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the meaning and effect of the proposed amendment." In re

Advisory Opinion to the Attorney General - Restricts Laws

Related to Discrimination, 632 So. 2d 1018, 1021 (Fla. 1994).

For all the reasons outlined above, the ballot summaries in

these initiatives fail to do so.

B. THE PROPOSED BALLOT SUMM?iRIES  AND TITLES DO NOT
APPRISE THE VOTERS OF THE TRUE MEANINGS AND
RAMIFICATIONS OF THE PROPOSED AMENDMENTS

The titles and summaries of each of the four

initiatives fail to meet the requirements of Section 101.161,

Florida Statutes. Important terms used in the titles and

summaries are ambiguous, yet not defined or even found within

the texts of the respective initiatives. These vague terms do

not provide voters with the true meaning or consequences of the

proposed amendments. They are inherently confusing and are not

a fair means of describing the initiatives.

For example, the summaries use the terms "preferential

treatment," "affirmative action," and ‘anything else" to

describe the types of programs to be prohibited under the

proposed amendments. These three catch phrases are

indeterminate and could be broadly construed in a manner that is

neither described in the summaries nor intended by those who may

vote for the initiatives. Though placed in quotation marks as

if to imply that these are terms of art employed in the actual

text of the proposed amendments, neither the summaries nor the



texts define "preferential treatmentM or "affirmative action" or

explain the emphasis given to them in the summaries.7 Those

terms could be construed to include such varied matters as

quotas, mentoring or outreach programs, or even data collection.

Based upon the summaries, a voter could not possibly understand

the true meaning or possible impact of the proposed amendments.

One voter might vote for an initiative thinking it dealt only

with quotas, for example, without knowing that others could

interpret the same initiative to have a much broader reach.

Governor Jeb Bush's recent "One Florida Initiative"

respecting public employment, education, and contracting

exemplifies how terms such as "preferences" and "affirmative

action" are used in many different ways, rendering the

initiatives' summaries ambiguous and potentially misleading.

Governor Bush's initiative, as he described it, purports, in

some respects, to be affirmatively race-conscious - for example,

by continuing to certify minority businesses, spending more

resources on "matchmaking" between minority businesses and state

procurement agents, and enhancing technical and financial

7 Those terms do not even appear in the four initiatives, with
the exception of ‘preferential treatment," which appears in but
is not defined by the "End Government Discrimination And
Preferences Amendment." "Anything else" by its very terms is so
expansive as to give voters no opportunity to evaluate the
initiatives on their merits.
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assistance to minority businesses. See Remarks by Governor Jeb

Bush, Announcement of the One Florida Initiative, at 6-7 (Nov.

9, 1999) chttp://www.state.fl.us/eog/one_florida/remarks.html>

(attached hereto as Ex. A). While he intends to "end[] racial

preferences," he claims to continue "affirmative action properly

understood." Id. at 6. Some voters might believe Governor

Bush's proposals would be permitted by the initiatives; others

might believe the opposite. No one would be able to ascertain

from the texts of the initiatives, much less from their titles

and summaries, who was correct. As this Court has noted, “[tlhe

voters should never be put in a position of voting on something

that, while perhaps appearing to do only one thing, actually

will also result in other consequences that may not be readily

apparent or desirable to the voters." Advisory Opinion to the

Attorney General-Restricts Laws Related to Discrimination, 632

so. 2d 1018, IO23  (Fla. 1994) (C.J. Barkett concurring) e

These defects can also be seen from the experience

with a similar proposition circulated in California and adopted

by the voters of that state as Article I, section 31, California

Constitution, popularly known as Proposition 209. It provides

that "[tlhe state shall not discriminate against, or grant

preferential treatment to, any individual or group on the basis

of race, sex, color, ethnicity, or national origin in the
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operation of public employment, public education, or public

contracting." Cal. Const. Art. I, § 31(a) a

Polling of voters in California before and after

Proposition 209's adoption indicated that they did not want to

eliminate all affirmative action programs. Despite this

history, proponents of Proposition 209 are now arguing that

"preferential treatment," as used in that provision, includes

any race-conscious effort. See Equal Rights Advocates, "The

Wake of Prop 209: Courts to Define 'Preferential Treatment"' at

1 chttp://www.equalrights.org/AFFIRM/  wake.htm>  (attached hereto

as Ex. B) e For example, after the passage of Proposition 209,

the governor of California ordered all state agencies to stop

even collecting data on the number and value of public

procurement contracts awarded to minority- and women-owned

businesses. See id. at 2; Chinese for Affirmative Action and

Equal Rights Advocates, "Opportunities Lost - The State of

Public Sector Affirmative Action in Post Proposition 209

California," at 10 <http://www.equalrights.org/survproj>

("Opportunities Lost") (attached hereto as Ex. C) . State and

local agencies also reported declines in outreach efforts and in

certification of minority and women owned businesses. See

"Opportunities Lost" at IO-IL. These responses certainly went

well beyond the electorate's common understanding of Proposition

I
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209 and demonstrate how the initiatives at issue here do not

fairly describe their purposes or effects.
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The ambiguity of the proposed language in these

initiatives can also be seen in divergent judicial

interpretations of comparable language in Proposition 209 since

its passage. For example, in AMPCO Svstem Parkinq v. Los

Anqeles, Cal. Super. Ct. No. DC189-541  (L.A. May 20, 1998)

(attached hereto as Ex. D), the court upheld a minority and

women business enterprise ("M/WBE")  program as constitutional.

Under the challenged program, bidders were required to "strive

to adhere to levels of participation for each project and . . .

demonstrate that a 'good faith' effort was made to secure

MBE/WBE subcontractors sufficient to reach these levels." Id.

at 1. In upholding the program, the court "noted that

Proposition 209 does not prohibit Affirmative Action Programs,

per se," and it held that "[t]he  subject policies do little more

than require prime contractors to provide equal opportunity to

all to compete for public contracts." rd. at 2. Conversely, in

Hish-Voltase  Works, Inc. v. San Jose, 72 Cal. App. 4th 600 (Cal.

APP. 6th Dist. 1999),  review sranted & depublished, 88 Cal.

Rptr. 2d 776 (Cal. 1999), the court found that a similar M/WEE

program impermissibly accorded an advantage to certain

subcontractors based upon their race or sex, which it held

violated the "broad terms" of Proposition 209. See id. at 891-



92. This sort of ambiguity and confusion is precisely what this

Court's pre-ballot review function is intended to help avoid.

cf. Fine v. Firestone, 448 So. 2d 984, 989 (Fla. 1984)

(constitution does not permit initiatives that would require

extensive judicial interpretation after adoption).'
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There are numerous other problems with the

initiatives' titles and summaries. First, they refer to "public

education," "public employment," and "public contracting," which

could potentially include all levels and types of public

education, public employment, and public contracting. For

example, the summaries of the initiatives do not make it clear

what types of schools and programs are affected by their use of

the term "public education." Some voters might guess that the

initiatives concern the consideration of race, gender, or ethnic

background in university admissions. Others might guess that

"public education" includes schools from pre-school on up, while

others still might intend such different types of schools and

8 A further divergence can be seen in the State of Washington,
where Initiative 200 recently added Wash. Rev. Code § 49.60.400,
containing language nearly identical to Proposition 209 and the
initiatives at issue here. Contrary to California's governor,
Washington Governor Gary Locke interpreted Initiative 200 to
permit non-binding affirmative action plans and goals, as well as
outreach and recruiting efforts targeted at women and
underrepresented minorities. See Governor's Directive No. 98-01
(Dec. 3, 1998) <http://www.governor.wa.gov/eo/i2OO.htm>  (attached
hereto as Ex. E).



educational programs as magnet schools, military schools,

charter schools, English as a second language programs, and

bilingual programs, and the accommodations that these schools

and programs might provide for such groups as minorities, women,

and foreign-language speaking students based on their differing

needs.

While the ballot summary need not provide an

explanation of all of a proposed amendment's details or every

ramification, Advisory Opinion to the Attorney General re

Fundinq for Criminal Justice, 639 So. 2d 972, 974 (Fla. 1994),

Section 101.161 requires that voters be informed of the chief

purpose of the amendment in clear and unambiguous language.

This essential requirement is not met where, as here, material

terms of the initiatives are vague and can be easily

misperceived by voters as being more or less restrictive than

what the initiatives truly intend. This case is thus different

from such cases as Advisory Opinion to the Attorney General re

Limited Casinos, 644 So. 2d 71 (Fla.  1994),  where this Court

found that the summary of the proposed initiative was not

misleading, even where it failed to reveal very specific facts

about the number and location of authorized casinos and failed

to provide definitions for terms such as "riverboat casinos."

Id. at 75. Unlike the collateral details at issue in Limited

Casinos, the undefined and ambiguous terms in this case



constitute material information that relate directly to the

chief purposes of the initiatives.

Second, the use of the undefined terms "government"

and "people" in the titles and summaries of the initiatives

might easily mislead voters about the constitutional changes

that are being proposed. The titles and summaries of the

initiatives concerning public education, public employment, and

public contracting, respectively, refer to "government," whereas

their summaries refer to "state and local government bodies."

In turn, the texts of these initiatives define Itstate"  as being

"not necessarily limited to the state itself, any city, county,

district, public college or university, or other political

subdivisions or governmental instrumentality of or within the

state." In effect, these initiatives appear to affect many more

layers and varieties of governmental entities than what the

titles or even the summaries purport to disclose. Voters would

be left guessing as to how broadly or narrowly "government" or

"state" should be interpreted, since the definition of "state"

itself provides only a non-exclusive list of examples.

The use of the term "people" in the titles and

summaries of these same three initiatives is also misleading,

since their texts use the term "persons." The summary of the

omnibus proposal likewise uses "people," while its text uses the

terms ‘individual or group" and "person or group." "Individual"
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generally connotes natural persons. "Person" often encompasses

both natural persons and bodies corporate and politic. "People"

in this context is a vague term that might refer either to

natural persons or to both natural persons and corporations.

See Advisory Opinion to the Attorney General re Right of

Citizens to Choose Health Care Providers, 705 So. 2d 563, 566

(Fla. 1998) ("This discrepancy between 'natural person' [in the

amendment] and 'citizens' [in the summary] is material and

misleading. "); Advisory Opinion to the Attorney General re Tax

Limitation, 644 So. 2d 486, 495 (Fla.  1994) ("[Tlhe  term

'owner,' as used in the summary of the proposed initiative,

includes natural persons and businesses m m , . [Als a result of

these circumstances, the ballot title and summary are

misleading.").

Third, although the summaries of the three initiatives

concerning public education, public employment, and public

contracting, respectively, refer to "race, color, ethnicity, or

national origin" as prohibited bases for discrimination, the

titles of the first three initiatives refer only to "race."

Similarly, in the case of the omnibus initiative, the summary

refers to "race, sex, color, ethnicity, or national origin,"

while its title does not mention any basis for discrimination at

all. Such omissions are material and fatally misleading, in

that they would leave some voters to misconstrue the first three
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initiatives as dealing only with "race," while misconstruing the

omnibus initiative as addressing discrimination or preference

based on a host of characteristics not addressed by it at all.

Fourth, the initiatives run afoul of this Court's

admonition in Askew v. Firestone, 421 So. 2d 151, 156 (Fla.

1982),  that "[al  proposed amendment cannot fly under false

colors . . . . The burden of informing the public should not

fall only on the press and opponents of the measure - the ballot

title and summary must do this." In this case, the summaries of

the initiatives merely state that they would "amend Declaration

of Rights, Article I of the Florida Constitution." Thus, a

voter might conclude from the summary that there are no anti-

discrimination provisions in the existing Florida Constitution,

and that the amendments would create new rights not already

established by the Florida Constitution. See Evans v.

Firestone, 457 So. 2d 1351 (Fla. 1984) (holding that failing to

mention a long established provision in the state constitution

that directly related to the proposed amendment did not satisfy

requirements of Section 101.161). Yet, Florida Constitution,

Article I, Section 2 already prohibits discrimination based on

race, religion, national origin, and disability.

Even if a knowledgeable voter might be aware that

Article I, Section 2 of the Florida Constitution already

prohibits governmental discrimination against certain classes,



the titles and summaries of the initiatives do not explain how

the proposed amendments relate to the provisions of Article I,

Section 2. This omission is similar to the one in Askew v.

Firestone, where a ballot summary that purported to prohibit

certain government officials from certain lobbying activities

failed to advise the public that the state constitution already

contained an absolute ban on certain lobbying. The effect of

the omission was to leave the impression that the amendment's

chief purpose was to impose restrictions on lobbying, when in

reality it relaxed the existing ones. 421 So. 2d at 155-156.

Here, too, the ballot summaries are defective because they

represent the amendment mas granting citizens greater protection

against . . . government[al  discrimination] without revealing

that it has also removed an established constitutional

protection.M Evans v. Firestone, 457 So. 2d 1351, 1355 (Fla.

1984) (discussing Askew v. Firestone) e

Finally, the omnibus initiative's summary refers to

exemptions for "bona fide qualifications based on sex," but that

is neither a clear nor an accurate description of what the

initiative provides. The text of the initiative does not use

the term "bona fide qualification," and its exceptions extend

beyond classifications based on gender. The initiative "does

not affect any otherwise lawful classification that: (a) 1s

based on sex and is necessary for sexual privacy or medical or



psychological treatment; or (b) Is necessary for undercover law

enforcement or for film, video, audio, or theatrical casting; or

(c) Provides for separate athletic teams for each sex." Omnibus

Initiative 7 4. A voter has no way to know what an "otherwise

lawful classification" is. Moreover, different voters may view

"bona  fide classifications based on sex" to be either more or

less inclusive than those encompassed by the limitations

provided in the initiative, but would not know from the title

and summary that the initiative has such limitations.

Similarly, they would not know that the initiative has

exceptions for classifications based on factors other than

gender.

As can be seen from all these examples, the aim and

substance of the initiatives involve multiple subjects that

contemplate a myriad of complex results, yet those subjects and

results are obscured by the ambiguous and simplistic language

used in the titles and summaries. As this Court stated in Askew

V. Firestone, voters must be able to "comprehend the sweep of

each proposal from a fair notification in the proposition itself

that is neither less nor more extensive than it appears to be."

421 So. 2d at 155 (quoting Smathers v. Smith, 338 So. 2d 825,

829) (Fla. 1976)). Because the terms used in the titles and

summaries are highly subjective, this case is analogous to

Advisory Oninion to the Attorney General re People's Property



Riqhts Amendments Providinq Compensation for Restricting Real

Property Use May Cover Multiple Subiects, 699 So. 2d 1304, 1309
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(Fla. 1997) (where terms create a subjective standard, does not

meet the requirements of Section 101.161). Indeed, the

complexities of the proposed initiatives implicate the purposes

underlying the single-subject requirement of Article XI, Section

3 of the Florida Constitution: "to avoid voters having to

accept part of a proposal they oppose in order to obtain a

change which they support." Fine v. Firestone, 448 So. 2d 984,

993 (Fla. 1984); see supra note 2. In the present case, the

ambiguities in the language are such that the voters may well

have to accept parts of the proposal that they oppose without

even knowing that those parts exist.

Oral Argument

Pursuant to the Court's scheduling orders, Amicus

Curiae Leadership Conference on Civil Rights hereby requests the

opportunity to be heard during oral argument of these cases.



CONCLUSION

For all the foregoing reasons, the initiative

petitions and ballot summaries should be stricken from the

ballot for failure to comply with the requirements of Article

XI, Section 3 of the Florida Constitution and Section 101.161 of

the Florida Statutes.
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Appendix A



I
Remark bv  Governor Jeh Bush

I
Announcemenl qf the One Florida Initiative

Tallahassee, Florida
November 9, I999

I Since the people of Florida gave me the privilege of serving them as their Governor one
year ago, I have worked hard to address the many challenges facing our state.

I’m proud of our efforts to create a world-class educational system through the
Bush/Brogan A+ Plan. We now have the toughest sentencing laws in the nation, we’ve
ensured the preservation of hundreds of thousands of acres of environmentally valuable
lands through Florida Forever, we’ve increased resources and are implementing needed
reforms for our state’s child welfare and developmentally disabled social service systems,
and we’ve helped continue Florida’s current prosperity by providing Floridians with the
largest tax relief package in state history.

While these actions bode well for the future of our state, certain questions continue to
challenge us: will the promise of Florida’s future be shared by all of its residents,
regardless of their race, ethnic@,  neighborhood or background? Will the diversity that
makes Florida strong be manipulated by divisive forces to make us weak?

Unfortunately, while Florida is a place of incredible opportunity for many, still too many
are at risk of being left behind. For instance, seventy-four percent of the children
attending Florida’s D and F graded schools are minorities.

If we allow such an intolerable dichotomy to continue, we will be at risk of creating two
Floridas  - a Florida of hope, and another Florida of despair.

To unite Floridians behind a shared vision of opportunity and diversity for our state,
today I am announcing my One Florida initiative.

This new initiative will increase opportunity and diversity in the state’s universities and
in state contracting without using policies that discriminate or that pit one racial group
against another.

As I prepare to discuss the specifics of the initiative with you, I want to emphasize that I
do not question the previous need for policies that we are moving beyond today.

These policies were intended to deal with the real and tragic legacy of more than a
century of segregation in our state. That legacy kept Virgil Hawkins out of the
University of Florida law school, and it prevented minorities from obtaining a fair share
of state contracts for an even longer period.

Floridians should acknowledge the afftrmative  action that has been taken in our state to
right those historic wrongs.



But we should also ask whether we can do better and if new solutions are needed as we
begin a new millennium.

After  much thought and discussions with a broad range of Floridians, I have come to
believe that Florida needs new solutions for at least two reasons.

First, the old solutions have become increasingly controversial and divisive.

What is viewed as an opportunity by one Floridian is too often correctly viewed as an
unfair advantage by another Floridian. And in the heat of the controversy too many of
our citizens are forgetting the shared values that bind us all together.

Second, the old solutions are no longer producing the kinds of results Floridians deserve.

Preferences in higher education are being used to mask the failure of low performing
schools in our K- 12 system. Social promotion and race-based preferences for admissions
to  higher education have made the need to address the deficiencies in our K-  12 system
less urgent. These subtle tools have the unintended effect of enabling schools to pass
some students along without addressing our failure to teach them the skills they need.
They make it easier to overlook the disparity in opportunities, play down the pleas of help
from these low-performing schools, and set these children up for failure. Our state
university system’s graduation  rates of students admitted who did not meet basic
admissions criteria are significantly less than that of well-prepared students. This cycle
of failure must be broken.

Likewise, preferences in contracting are failing to increase economic opportunities for
minorities in a meaningful way, while discriminating against nonminorities who simply
want a level field of competition.

On the surface, the State’s race- and gender-conscious minority business program appears
to have substance. But the deeper one digs, the less substance one finds.

Under the current statutory program, the law sets voluntary goals for each agency,
stated as a percentage of State contract dollars that should go to minority businesses in
four categories: construction, architectural  and engineering, commodities, and contractual
services, Under the law, each agency is “encouraged” to spend with certified minority
businesses 2 1 percent of its construction expenditures, construction contracts, 25 percent
for architectural and engineering contracts, 24 percent for commodities expenditures, and
50.5 percent for contractual services expenditures. For each of these four categories, the
goals are huther  subdivided by race and gender.

Closer examination, however, reveals that these voluntary percentage goals are
illusory and misleading, because they are applied to a “base” figure that is much smaller
than an agency’s total spending on goods and services.



Take, for example, the 1998-99 goals for the Department of Children and Family
Services (DCF). Last year, DCF had a minority business spending goal of $6 million.
DCF reached that figure by applying the percentage goals stated above to a minority
business spending “base” of $19 million. In reality, though, DCF spent approximately
$1.7 billion on goods and services last year. DCF was allowed to reduce its base from
$1.7 billion to $19 million by exempting from its “base” many types of prqjects,  such as
emergency procurements, State term contracts, single-source vendor contracts, and
projects deemed ‘too difficult”  for a minority vendor. So when DCF reported last year
that it reached 95% of its goal, it did not mean 95% of all available spending; it meant
95% of a greatly reduced amount of money.

For DCF, the difference between total spending ($1.7 billion) and the minority
spending “base” ($19 million) was approximately $1.68 billion. The current minority
business program keeps this amount hidden.

The Department of Children and Family Services is no exception; the same
dynamic applies to every agency in State government. In fact, when all agencies are
combined, the State spent over $12.6 billion procuring goods and services in FY 98/99.
Yet the collective minority spending “base,” for purposes of calculating the goals, was
less than $627 million -  only 5.0% of total available spending.

Using this artificially reduced spending base of $627 million, State agencies had a
collective minority business spending goal of $ I78  million in FY 98/99. But considering
the actual spending base of $12.6 billion for all agencies, the $178 million goal only
equals I .4%  of available State spending. The State exceeded this goal by spending $257
million with certified minority businesses, thus allowing it to declare success. But
considering the fact that the total spent was only 2.0% of available State spending, the
results can hardly be deemed a “success.”

My One Florida initiative acknowledges the shortcomings of these policies and seeks to
increase opportunity and fairness through a “third way.”

I present this initiative with confidence, because I know diversity can be achieved
without set-asides and preferences. I know because I have achieved it in my
administration, and in my appointments. The diversity that we have achieved adds
genuine value to my administration, and proves that we can do better with strong,
committed leadership.

African-Americans, Asian-Americans and Hispanics account for 30 percent of the my
Senior Management and Select Exempt staff. Since taking offlice, 39 percent of my new
Senior Management and Select Exempt hires have been AfricanAmerican,  As&
American or Hispanic.

Since I entered office on January 5, 1999,48  percent of my new appointments to Senior
Management and Select Exempt positions in the Executive Office of the Governor have

I

I

I
\
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been women. Overall, women represent 46 percent of all Senior Management and Select
Exempt staff in my office.

Appointments of African-  Americans, Asian-Americans, Hispanics and Native-Americans
to boards and commissions since I took ofice equal 22 percent of all boards and
commissions appointments.

Judicial appointments of AfricarrAmerican  and Hispanics total 40 percent of all my
judicial appointments. Also, women represent 40 percent of all my judicial
appointments.

I intend to continue to provide this leadership, and will do so without waiting for a court
or petition drive - because it is the right thing to do.

The education portion of the One Florida Initiative includes the following components:

l Working in close coordination with Chancellor Herbert and the Board of Regents,
today 1 am proposing the elimination of race and ethnicity as a factor in university
admissions. Other race-neutral factors such as income level, whether an applicant
is a first generation college student and geographical diversity will continue to be
used as factors in admissions decisions - something that will enable Florida to
continue its current level of minority enrollment in our State University System.
It is my understanding that the Board of Regents will address this policy change at
their November 18,  1999, meeting.

l To further increase minority enrollment in the state university system, we will
implement the Talented 20 Program This program will guarantee state university
admission to the top 20 percent of students in every Florida high school senior
class, regardless of one’s SAT or ACT scores. Even with the elimination of race
and ethnicity as a factor in admissions, the Talented 20 program will result in a
net increase in minority enrollment in the state university system.

l As part of my One Florida initiative, today I am proposing to increase need-based
financial aid by 43 percent - a $20 million increase. Those in the top 20  percent
with need will move to the front of the line so that they may take advantage of our
admissions guarantee. This tiding increase will help more students get the
financial assistance they need to attend college.

But admissions policies must come secondary to the real matter at hand - our failure to
provide low income minority studcnk  in our low performing schools with the same
educational opportunities as those children in higher performing schools. Today, we will
take dramatic steps to close the gap and level the playing field so that achievement can be
realized by all Floridians.

l As the gap in SAT scores between African Americans and whites has widened
over the last decade, it has become increasingly obvious that few children in low
performing schools are encouraged to take the Preliminary Scholastic



Achievement Test (PSAT) In A and B schools four times as many students take
the PSATs  compared with students in our state’s D and F schools. Today, I am
recommending to the Legislature $1.6 million in funding to pay for every high
school 10th  grader to take the PSAT in order to improve readiness for the SAT
exam. Increased availability of Advanced Placement courses in low performing
schools.

l Based on my review of the K- 12 educational system, it appears that another
inequity among high and low performing schools is the availability of Advanced
Placement (AP) courses. These are college level course taught in high school that
enable students to earn college credit and save money on tuition. The College
Board and admissions officers also recognize that such high level courses are
among the best preparation for the SATs  and success in college. However, AP
courses are rarely offered in schools serving low income and minority
populations. Schools that do offer AP  courses receive $850 for every student who
scores a three cxlt of five or better on their AP tests. Teachers currently do not see
this money. Today I am recommending that AP teachers now receive 20 percent
of the additional funds generated by students who score a three or better, and in D
and F schools these teachers will receive 30 percent. This means that if half the
students in a class of 16 pass the AP  exam, the direct financial benefit to the
teacher would be more than $2,000. If that teacher teaches two AP courses, then
the financial incentive would double. Such a direct financial boost will encourage
teachers to recruit students and sponsor AP  courses in their respective low
performing schools.

l I am proud to be joined today by Gaston  Caper-ton, the former Governor of the
State of West Virginia, and the current president of the College Board, the
organization that administers the Scholastic Aptitude Test. Gaston  is here to help
me announce Florida’s partnership with the College Board to assist in identifying,
motivating, and better preparing students in low performing schools. Florida will
become only the fourth state in the nation to have such a partnership. Through
this partnership, the College Board will provide training to all teachers in
Florida’s 65 D and F high schools. Schools will be provide with software that can
be used to track performance, and they will receive assistance in offering
pacesetter courses that are designed to improve academic readiness for college.
These strategies have proven successful in significantly  raising SAT achievement
in inner city and high poverty schools elsewhere in the nation.

l Today, I will sign an Executive Order creating a 17-member  task force that will
be charged with evaluating the inequities in opportunity between Florida’s K- 12
public schools. The task force will determine the extent to which some public
schools receive less financial support and less intangible support than others.
This will include looking at the experience level of teachers in a school, the levels
of funding a particular school receives as well as the disparity in opportunities
among schools, such as AP courses. I have asked State Senator Daryl Jones of
Miami to serve as the Chair of the Task Force and I am grateful for his acceptance
of this appointment.



The complete One Florida initiative contains other educational elements that are
explained in the plan we are releasing today. I encourage everyone to take the time to
review the One Florida position paper that provides more detail about these other
initiatives.

The state contracting component of my One Florida initiative includes the following:

. The elimination of racial set-asides and racial price preferences. The time has
come to eliminate these legally suspect practices that never fully achieved their
purpose to begin with. These programs are constitutionally suspect and as I
discussed previously, they account for a miniscule amount of money for minority
businesses each year.

l We will reform the procurement process to encourage the pursuit of diversity by
making the state’s procurement agents more accountable for their purchasing
decisions. Today they operate in the shadows, leaving too much of an enticement
to perpetuate a “good old boy” system of awarding contracts. Procurement
officers will report directly to the Governor and their agency heads and their
positions will be reclassified from Civil Service to another status so that they will
serve at the pleasure of the Governor. All key procurement agents in my agencies
will now report to me and their agency heads on the amount of minority business
spending for which they are personally responsible.

. We will implement a universal regismttion  system where all minority vendors arc
registered and all minority spending is tracked. We will keep the certification
process for the time being, however, we will streamline the certification process
and make the requirements less rigid so that more businesses are encouraged to
become certified.

l We will reprioritize the Minority Business Advocacy and Assistance Off&,  at the
Department of Labor and Employment Security, presently spends most of its time
certifying businesses and setting misleading spending goals. By making
certification easier and by eliminating misleading goals, this office will spend
more of its time and resources in the most productive activity possible -
facilitating relationship between minority business owners and state procurements
agents, otherwise known as “matchmaking,” And by moving the Office to the
Department of Management Services, where the majority of the State’s
procurement activities take place, the Office will be more successful in helping
the State’s procurement agents find and recruit minority businesses.

. We are proposing the adoption of a program to stimulate economic development
and create jobs via special contracting opportunities for businesses that are
located in Historically Underutilitized Business Zones. (“HUBZones”)  and that
hire employees who live in these communities. Florida’s program should be
narrowly tailored to cover Florida Front Porch communities and other truly
disadvantaged urban communities, and should require business owners to create
jobs in these communities. Urban HUBZone  businesses would be awarded bonus
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points in competitive bid scoring because of the community-enriching value of
their employment practices. This approach should result in more jobs for
minorities throughout the State of Florida and increased State contracting with
minority business owners -  without racial quotas or set asides.

l We will enhance financial and technical assistance programs that target the
legitimate development needs of emerging minority businesses, minority
construction firms, and minority franchisees, including the Bond Guarantee
Program at Florida A&M University and the minority h-a&rising program of the
Black Business Investment Board. We will implement an aggressive diversity
strategy for the $8 billion Everglades Restoration Project, one of the largest public
works projects in history. We will recognize private sector businesses hat excel
in diversity. And we will partner with Black Enterprise Magazine, the Florida
Chamber of Commerce and the Florida Council of 100 in enhancing minority
entrepreneurship opportunities statewide.

l We will boost the state’s anti-discrimination efforts. At the present time, there
exists no well-defined mechanism for fielding and investigating complaints of
race and gender discrimination by State procurement agents. 1 support legislation
that will set up a system under which the Governor’s Chief Inspector General, the
agency Lnspectors  General and the Minority Business Advocacy and Assistance
Office thoroughly investigate complaints of discrimination. We will also support
legislation banning from State contracts, when appropriate and just, individuals
and businesses found guilty in a court of law of race or gender discrimination.

Through the implementation of these policies, I am confident and committed to creating
an environment where more minority businesses will sell more goods and services to
state government.

Many will ask, “Does this initiative end the state’s afZrmative action policies’!” The
answer to this question is that my One Florida initiative ends racial preferences, racial
set-asides and race-based university admissions, not afTirmative  action properly
understood. The One Florida initiative transcends traditional notions of affirmative
action and will increase opportunities for Floridians of all racial backgrounds in ways that
unite us, not divide us.

I firmly believe that with the One Florida initiative, we can prevent our state from being
divided along racial lines. It is my hope that my One Florida initiative can replace
conflict with consensus in providing opportunity with diversity and fairness in our state.

Those of us in public  service can lead, or we can be led. With the One Florida initiative,
I have chosen to lead. As we look ahead to the new millennium, I ask all Floridians to
join me in creating a shared vision of opportunity, diversity and fairness that will allow
every child from every background the ability to enjoy the future prosperity of One
FlOlidZl.

###
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The Wake of Prop 209: Courts to Define  “Preferential Treatment”

Two years ago August, Proposition 209, the California initiative that prohibited preferential
treatment on the basis of race or gender in public education, employment and contracting.
went into effect. The initiative affected more than $4 billion in public procurement
contracts distributed annually, 193,152 state employees, two million students in
California’s three higher education systems, and countless state,  county,  and mumcipal
programs and policies. Since then, ERA has worked in the courts and through
administrative, legislative and executive channels to narrow the initiative’s interpretation
and l imit  i ts  scope.  To date,  the results  have been disheartening.

The key issue that has evolved is the definition of “preferential treatment.” Does the term
ban outreach and recruitment efforts to ensure equal education, employment and
contracting opportunities for all California citizens? Or does it only prohibit the more
traditional affirmative action programs which use goals and timetables? The courts are
divided on this issue. Recently, Governor Davis joined affirmative action foes and vetoed a
bill (SB 44) that stated that outreach and recruitment employment programs were
permissible under 209. As a result, ERA joined other advocacy groups and the parties in
two separate cases, Hi- Voltage Wire Works v. San  Jose and Conner/y  v. State Personnel
Board, in asking the California Supreme Court to resolve this question.

Perniciously, the proponents of 209, specifically Ward Connerly  and the Pacific Legal
Foundation, have done a bait and switch on this issue. During the campaign, they argued
repeatedly that 209’s ban on “preferential treatment” should be narrowly construed; the
prohibition was not meant to eliminate all affirmative action. In particular, they claimed, it
was not intended to disband outreach and recruitment programs, even those targeting
women and minorities.

In the current l i t igation, however,  they have adopted the opposite tact .  In court  papers and
letters threatening governmental agencies with lawsuits should they fail to demur, the
proponents now argue that “preferential  treatment” encompasses any race-conscious effort .
They now contend that modest efforts designed to equalize the playing field and reverse
documented discrimination, such as targeted recruitment of those historically excluded,
should fall. So be it that governmental agencies, who can be legally liable if they fail to
remedy discrimination in their hiring and procurement practices, are left with no
alternative. They are stuck between a rock and a hard place.

California voters, of course, did not intend such a result when they passed the initiative.
Polling data taken both before and after 209’s enactment reveals that most voters did not
want to eliminate all affirmative action programs. A pm-election survey of California
voters conducted by Hewlett-Packard and Kaiser Permanente found that 70 percent
supported outreach programs to expand minority enrollment in colleges and 68 percent
supported targeted outreach efforts to recruit women and minorities for employment. Exit
polls taken on election day similarly show that a substantial number of even those who
voted for the initiative did not intend to ban all forms of aftirmative  action. Yet the
proponents of  209,  some of the courts that  have considered the issue,  and now the
Governor have ignored the public’s perception and intent.

Equally pernicious is the proponents’ assault on data collection efforts For decades,
government agencies have collected information on the amount of public procurement
contracts awarded to minority- and women-owned businesses. They have tracked the race,
ethnicity  and gender of job applicants and promotions to ensure that publicly funded
opportunities are awarded equitably. These statistics are used to identify discriminatory
practices and, where they exist, fashion ways to eliminate them. This use of data has long
been the accepted way to enforce our basic laws against intentional race and sex

http://www.equalrights.org/AFFIRM/wake.htm 12/9/1999
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discrimination - laws the public broadly supports.

Nonetheless, in March 1998, then-Governor Wilson ordered all California agencies to cease
collecting data on the amount of public procurement contracts awarded to minority- and
women-owned businesses. In the wake of 209, state agencies, which the Legislature
requires to collect and report information on the racial and gender composition of their
work forces and promotion rates, stopped producing this information in any meaningful
form. Their annual report went from 200 pages of detailed analysis to 1 S pages of near
useless  s ta t i s t ics .

To date, Governor Davis has failed to assume any leadership on this issue. He has neither
issued an executive order directing the agencies to reinstate data collection,  supported
related legislation or budgetary efforts, nor reversed Governor Wilson’s position in the
litigation, Barla~~  v. Wilsort,  challenging the 1998 order.

By eliminating data collection, the proponents of 209 are in effect crippling anti-
discrimination laws. Without reliable statistics, how can we know that publicly funded
education, jobs and contracts are equitably awarded? How can we ensure that Proposition
209’s prohibition against discrimination, the initiative’s other prong, will be respected and
enforced? More fundamentally, as one commentator has said, “We simply cannot know as
a society how far we’ve come in conquering racial [and gender] discrimination and
inequality without accurate information about the health, progress and opportunities
available to communities of different races.”

The battle over Proposition 209’s scope is not yet over. Ultimately, the California Supreme
Court will decide what types of programs and policies the initiative’s ban on “preferential
treatment” covers. The Legislature, if not the Governor, will decide whether to reinstate
data collection. ERA, and others in the civil rights community, will continue to monitor for
discriminatory practices and, if necessary, file affirmative litigation. And, if the Supreme
Court eliminates the ability of governmental agencies to equalize opportunities and remedy
documented discrimination practices, we may be forced to return once again to the voters.

Affim1ative .4ction
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INTRODUCTION
In November 1996, California voters statistical data when such data was available.

passed Proposition 209, which amended the
California Constitution to ban preferences
based on race or gender in public sector educa-
tion, employment, and contracting. Initially en-
joined from implementation by a federal district
court, the initiative did not go into effect until
August 28, 1997, when the Ninth Circuit over-
turned the lower court decision. One year later,
the scope of the Proposition remains largely
undefined. Although several lawsuits have been
filed to clarify the meaning and intent of the
Proposition, many questions, such as the defi-
nition of preferential treatment, remain unan-
swered by the courts. As a result, the full im-
pact of Proposition 209 on affirmative action in
California remains unclear.

The passage of Proposition 209, com-
bined with court actions, policy statements,
and executive orders, has begun to seriously
erode the gains made by minorities and women
in California. These actions have resulted in
failures to comply with anti-discrimination
laws, cutbacks in affirmative action programs,
and the dismantling of systems designed to col-
lect data on race and gender. Many race- and
gender-conscious affirmative action programs
now focus on economic and educational disad-
vantage. Minority participation in post-
secondary education and public contracting op-
portunities for women and minorities have de-
creased since Proposition 209 went into effect.

Chinese for Afftrmative  Action (CAA)
and Equal Rights Advocates (ERA) are con-
cerned about the absence of efforts to measure
the effect of Proposition 209 and the repercus-
sions of drastic policy shifts in response to the
initiative. We designed and conducted this sur-
vey to evaluate the effect of Proposition 209

In light of California’s increasingly di-
verse population, it is imperative that our gov-
ernment addresses the presence and pernicious
effects of race- and gender-based discrimina-
tion. Affirmative action programs were created
as a deliberate effort of our government to ad-
dress discrimination, confront and eventually

and other
s i m i l a r
policies on
public sec-
tor af-
firmative
action pro-
grams. We
surveyed
68 govern-
m e n t
agencies
a c r 0 s s
California

7 0 %

6 0 %

5 0 %

40%

30%

2 0 %

1 0 %

0%

California Population Distribution’

fg  W h i t eI I
0  H i s p a n i cI I

G e n e r a l
P o p u l a t i o n

Labor Force K-l2  Population Higher Education

(UC,  CSLJ.  &

Ccc)
Sources !

o v e r c o m e
our history of
inequality,
and work to
a c h i e v e
equality of
opportunity
for all. Bla-
tant discrimi-
nation and
discrimina-
tory practices
continue t o
permeate our

to ( 1) find out what kinds of policy changes
were being made in response to Proposition 209,
and (2) evaluate the impact of these changes ‘on
minorities and women. We looked at both anec-
dotal evidence garnered from our interviews and

society and limit the opportunities available to
women and minorities. California’s government
and public institutions have a responsibility to
all of the state’s residents. Only with increased
government efforts will equal access and op-
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portunity become a reality for all Californians.

The Attack of California%
Affirmative Action Programs

In response to a hostile political envi-
ronment created in large part by California
Governor Pete Wilson and University of Cali-
fornia Regent Ward Connerly, a number of
California’s public institutions began repealing
affirmative action programs even before the
passage of Proposition 209. For instance, in
1995, Governor Wilson filed suit against the
State Personnel Board, the California Lottery,
the Department of General Services, and the
California Community Colleges, arguing that
the legislatively mandated affirmative action
employment and contracting programs oper-
ated by these agencies were unconstitutional.
Wilson v. State Personnel Board is still pending in
Sacramento Superior Court3

On July 20, 1995, the University of
California Regents passed the Policy Ensuring
Equal Treatment in Admissions (SP- 1) and the
Policy Ensuring Equal Treatment in Employ-
mcnt and Contracting (SP-2). The passage of
these policies and their implementation deci-
mated affirmative action at the University of
California (UC). SP- 1 led UC officials to
change admissions criteria and eliminate any
consideration of race, religion, sex, color, eth-

nicity,  or national origin throughout the admis-
sions process. SP-2 ended most affimative ac-
tion programs in contracting and employment
at the University of California.

Also prior to the passage of 209, on
March 12, 1996, California State University
(CSU) revised its affirmative action outreach
programs to move away from race and gender
and toward economic and educational disad-
vantage.’ Some of the programs affected were
the Student Academic Services Outreach Pro-
gram, formerly known as the Student Afftrma-
tive Action Program, which changed its focus
from under-represented minorities, women, dis-
abled, and low-income students to education-
ally and economically disadvantaged students.
Most of CSU’s  outreach programs had provi-
sions to address economic and educational dis-
advantage before these changes took place.’

In March 1998, Governor Wilson issued
an Executive Order that directed state agencies
to immediately cease the implementation and
enforcement of the Minority and Women Busi-
ness Enterprise Program. As part of its man-
date, the order directed all state agencies and
officials to stop tracking information about the
utilization of Minority Business Enterprises
(MBEs) and Women Business Enterprises
(WBEs) in public contracting.6  This order

Timeline  of Anti-Affirmative Action Efforts

SP-1 8 S P - 2 209 Passes

Jul20. Nov 4, Sep  9,
1 9 9 5 1 9 9 6 1 9 9 7

July i
1 9 9 5 .

:
:

Mar 12.

1 9 9 6

-April
1 9 9 8

A u g  20, March 10,
1 9 9 7 1 9 9 8
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came on the heels of the Ninth Circuit decision
in Monterey Mechmical  Co. 17.  Wilson,’ in
which the court held that the 15% minority and
5%  women participation goals in California’s
Public Contract Code violated the equal protec-
tion clause. Wilson’s order exceeded the scope

of the Monterey Mechnnical decision by elimi-
nating the state’s data collection strategies nec-
essary to monitor whether contracts are eyuita-
bly awarded. Wilson also has vetoed an attempt
by the legislature to restore data collection.

’ We acknowledge the absence of statistic information about Native Americans and Arab Americans from this report  and the  ag-

gregation of Asian American. Pacific Islander, and South Asian communities. This is a result of the absence of this data in scvcral

ol’the sources we utilized.

’ Sources: California Department  of Finance Dcmogaphic Research Unit, RucdEthnir  Popdotiort  Estinlutrd  with  Ak~c’  dud .%I-

Detui l  1970-1YY6  (visited Nov. 4, 1998) <http://www.dof.ca.gov/drftp/byage9Os.xls>;  State  of California, Employment Dcvclop-

merit  Department. Labor Market Information Division, Tub/e  3: Total Civi l iun  kzhar  Force 16  vrurs  cd  Over /JY  RucdEthrriri~

ni thin  O~c~rpntionul  Graup  (visited Nov. 4. 1998) <http://www.calmis.cahwnet.gov/fi le/demoa~cal$nd3.xls>;  California Dcpart-

ment of Finance Demographic Research Unit. K-I2  Grded  Atb l ic  School Enmllrnent  By Ethnicitv.  Histoq  rind Pro&don  -

1997 Srries  (visited Nov. 4. 1998)  <http:/lwww.dof.ca.gov/html/Demograp/kI2ethtb.htmz;  University of California. Stotistid

S~rnrrr~o~  of  Students trnd StclfJ  Tuble  Vllj:  Olrol lnwrt  b,x  Corpus,  EthnirirJ,  Grnder  and Lrvul. Total Unil~ersit~  (visited Nov.

4. 1998)  <http://www,ucop,edu/ucophome/uwnews/stat/enr97/97sst7j,html>;  California State University. Tuhlr  2A CSU  Enroll-

nwnr  b,v  Cr~r~ym.s  unrf Ethnic Grcq,  Fc~ll  1997, (visited  Nov. 3. 1998) <http:/l www.co.calstate.edu/asd/HTMU97c2.html>:  Cali-

fornia Community Collepcs Management Information Scrviccs StatIstical  Library, Cdifr,rnic~  Crmmrtnit~  Ctrllrgc~  Sttrtewidr GI-

ro l lmem. (visited Nov. 4, 1998) ~http:l/www.cccco.edu/ccL‘co/mis/statlib/stw/studF97.htm>.

’ Wilsotr  I’. Srllrr  Prrsrr~~r~el  Board. No. 9KSOlO82  (Cal. Super.  Ct. filed 1996).

‘The  new def ini t ion  of educational and economic  disadvantngc includes students who arc the iirst  in their family to go to college;

have  a  tnlgrant I’amily  pattcm, a large  family. or a  d i f l icul t  home  situation: come from a low-income family: or did not rcccivc

higher education  counseling. It also includes students whose  high  school has a low percentage of college cl ig ih le students. has  a

low participation ra~c  in posr-secondary  institutions. is located  rn  :I  low-income area.  or is loca~cd  in a community whcrc  a high

pcrccntagc  of the  rcsidcnts  are on pub l ic assistance.

’ Whi le  we bclicvc  that programs focusing  on economically and educationally disadvantaged students tncct important needs.  the

fact remains that such programs do not address race- and pcndcr-  bnscd discrimination. (For t&c  information and further analy-

SIS  ol’class-based  af’firmativc  action .sw Appendix  I).

” ERA. tqcthcr  with  other civil rights groups, imtncdiatcly l i lcd  suit to enjoin implementation of this order as it pcrtuins to the

state’s  data col lect ion rcqtnremcnt.  Blrtlo\\,  I’. Wilsm.  No. 79h3OX-9  (Cal. Super. Court f i led April I, 1998). The Alameda  Supe-

rior Court dcmcd the  rcqucst  for prel iminary  inJunction:  that dcclsion  i<  now on nppcal.

’  Mruttc,rt~~  Mwh  Co. I’. Wil.snn.  I25 F.3d  702 (91h  Cir. 1907).  rptl  ‘,q,  (‘11 IX~IIL.,  drr~ird, 138  F.3d 1270  (91h  Cir. 1998).

Page 6  of 34



SURVEY METHODOLOGY
Chinese for Affirmative Action and

Equal Rights Advocates interviewers surveyed
representatives of state agencies, counties, cit-
ies, and school districts. Each interviewee was
asked three sets of questions.

l The first set sought information on the con-
tent of the agency’s policies, recent or pro-
posed changes to affirmative action pro-
grams, reasons for those changes, and
whether lawsuits had been filed against the
policies.

l The second set of questions attempted to
ascertain the level of support for these pro-
grams within each agency. We asked about
monitoring and enforcement responsibili-
ties, the number of employees who imple-
ment or monitor the policies, data collec-
tion capabilities, and whether the agency
planned to study its policies’ impact on mi-
norities and women in the near future.

l The third set of questions tried to ascertain
the effects of Proposition 209 on minorities
and women in California. We asked agen-
cies whether they had observed changes in
behavior in the implementation of affirma-
tive action programs and whether the level
of minority and women participation had
changed. We also asked whether the pas-
sage of Proposition 209 had affected pro-
grams outside its intended scope.

In addition to these interviews, we reviewed
institution memoranda, affirmative action or
EEO programs, and gathered information from
various organizational websites.’

For higher education programs, WC con-
tacted the University of California (UC), Cali-
fornia State University (CSU), California Com-
munity Colleges (CCC), California Student Aid
Commission, and the California Commission on
Post-Secondary Education.’ We interviewed
legal counsel, analysts, admissions offtccrs,
public information officials,  and administrators.

For kindergarten through high school
(K- 12) programs, we contacted Berkeley,

Fresno, Los Angeles, Oakland, San Diego, and
San Francisco Unified School Districts. Aca-
demic Partnership Program; Commission on
Teacher Credentialing; and the California De-
partment of Education. We spoke with curricu-
lum experts, program coordinators, administra-
tors, and legal counsel.”

For public employment, we contacted
the State Personnel Board,” Caltrans, California
Department of Education, East Bay Municipal
Utilities District, University of California, Cali-
fornia Community Colleges, and California
State University at the state level.’ The coun-
ties of Alameda, Butte, Contra Costa, Fresno,
Kings, Orange, Los Angeles, Riverside, Sacra-.
mento, San Bernadino, San Diego, San Fran-
cisco, San Joaquin,  and Santa Clara partici-
pated in our survey.” The cities of Fresno, Los
Angeles, Oakland, Richmond, Sacramento, San
Diego, San Francisco, and San Jose also par-
ticipated.’ In addition, we interviewed repre-
sentatives from the Port of Oakland and the
Berkeley, Oakland, and Los Angeles School
Districts. We interviewed Equal Employment
Opportunity Officers, Affirmative Action Offi-
cers, Directors of Human Resources, and Hu-
man Resources Senior Analysts at these various
agencies.

For public contracting, we attempted to
contact and interview every state and local
agency that operated a Minority and Women
Business Enterprise (M/WBE) program prior to
the passage of Proposition 209. These included
the State of California, the California State Lot-
tery, the California Community Colleges, and
California State University; the Counties of
Alameda, Contra Costa, Los Angeles, Sacra-
mento, and San Francisco; the Cities of Frcsno,
Hayward, Oakland, Richmond, Los Angeles,
Sacramento, San Diego, and San Jose; the Port
of Oakland, Bay Area Regional Transit
(BART), and East Bay Municipal Utilities Dis-
trict (EBMUD).8  Most of the people whom we
interviewed either directed or enforced their
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agency’s M/WBE program. Some performed
legal or public communications duties. In a few
instances, lawyers outside of, but familiar with
the agencies of interest, provided information.

’ See  Appendix 2 for a complete list of survey  questions.

- UC. CSU. and CCC arc California’s public post-secondary education institutions. California’s Student Aid Commission offers

financial aid to low-income students and operates programs intended to increase the number of minorities and women in post-

secondary education. The California Commission on Post-Secondary Education studies California’s changing demographics. cdu-

cation system, student body, and equal access to educational opportunities.

‘Although these school districts represent a small perccntnge  of the entire state. they educate a majority of California’s students.

WC dccidcd  to contact thcsc apcncies because of the nurnbcr  of students they scrvc,  their diverse student populations. and to idcn-

tify any regional variations.

‘The  State Personnel  Board is responsible for monitoring and advising EEO and Affirmative Action policies and plans for the  en-

tire ciyi l  service employment system. Therefore,  by contacting SPB, we were able to learn about afl irmative  action poli t ics  that

apply throughout stntc government.

‘UC.  CSLJ, and CCC are among California’s largest  public employers.

‘These  fourteen  counties were chosen out of California’s 58  counties to learn if affirmative action in employment  has been af-

fected by Proposition 204  in some of the  largest  counties and in diffcrcnt  regions of our state.

‘WC  contacted thcsc cit ies because of their size  and Itxzation.

‘The  University of California was not contacted  hccausc  it e l iminated its affirmative action contracting program on January I,

1996,  clcven months bcforc  the passage of Proposition 209.  Srr  University of California Board of Regents  Resolution SP-2 (Jul.

20.  IYY5).
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CONTRACTING
Affirmative Action Programs

In 1988, the California Legislature en-
acted contracting goal programs specifically for
women-owned business enterprises (WBEs)
and minority-owned business enterprises
(MBEs). This law required that all contracts
awarded by state agencies have statewide con-
tracting participation goals of at least 15% for
MBEs and 5%  for WBEs.  For each applicable
contract, prime contractors had to achieve the
minimum WBE and MBE participation goals or
demonstrate that they made a good faith effort
to achieve the required participation level.’
Public Contract Code 8 2000 was added to
give local agencies the authority to enact their
own contracting goal programs.’

As with other affirmative action efforts,
the contracting programs achieved some of
their intended effects. Historically, many gov-
ernmental entities awarded contracts based on
political patronage or social connections rather
than on a bidder’s qualifications or price
quote.’ As a result, the overwhelming majority
of sratc  contracts were awarded to businesses
owned by White males. Over time, due to the
implementation  of M/WBE contracting goal
programs, these numbers began to shift. By
1996, for example. community colleges
awarded  approximately 4.6% of their more
than S590  million in annual contracts to WBEs
and 4.8%  to MBEsJ  The Department of Cor-

rections  awarded WBEs 6.6% of its nearly
$460 million in annual contracts.5

The need for these programs, however.
continues. In 1996, women-owned businesses
accounted for one-third (38%) of all iiims in
California and employed 27% of all of Califor-

Local agencies contract with
minoriv  firms at a much lower
rate than would be expected in
the absence of discrimination., ”

ma’s  workers.6 If contracts were awarded eq-
uitably, WBEs and MBEs would receive a far
greater share of state-awarded contracts than
they currently receive. Ordinarily, it would be
expected that the proportion of contract dollars
awarded to WBEs and MBEs would in time
equal their proportion in the relevant market.

This market parity has not come close
to being achieved. Studies repeatedly have
shown that local agencies contract with minor-
ity and women firms at a much lower rate than
would be expected in the absence of discrimina-
tion A 1994 study conducted by Los Angeles
County found that approximately 95 cents of
every dollar spent on county public works went
to White-owned construction firms. Another

-.- -- -- _. .“- -._

Public Contracting in Contra Costa County,1  996
7
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S o u r c e :  C o n t r a  C o s t a  C o u n t y ,  D i s p a r i t y  S t u d y  7 9 9 6
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recent disparity study, conducted by the City of
San Francisco, found that only 1.69% of the
City’s construction prime contracts were
awarded to WBEs in 1996-97, although they
constituted 7.06% of the relevant market. As a
result, WBEs lost more than $28 million in po-
tential revenues.’ Similar findings were re-
corded in Contra Costa County. A study meas-
uring the availability for service contracts found
that MBEs and WBEs represented 23.9% and
43.5% of the relevant market.x  Yet in 1996,
MBEs received only 0.2% and WBEs 0.3% of
$59 million in service contracts awarded by the
County.’

Impact of Proposition 209
Proposition 209 has significantly limited

the ability of public agencies to implement Mi-
nority and Women Business Enterprise (M/
WBE) programs. Specifically, Proposition 209
threatens three general types of M/WBE poli-
cies: (I ) hid preferences, which attempt to off-
set the effects of discrimination by granting mi-
nority or women businesses a small advantage
in contract bids; (2) goals  and  gnocl’ Lfclirlz  qf-
forts, where government agencies usually set
minority and women participation goals for
specific contracts, and prime contractors arc
required to either meet these goals or make
good faith efforts to obtain minority and
women participation;“’ and (3) mrrmch,  which
generally requires targeted advertising and con-
tacting minority and women businesses to in-
form them of contracting opportunities.

General Findings
The implcmcntation  of Proposition 209 and

related court decisions have caused a number of
problems for public agencies:

l Widespread ctwfiision  about the tmwt~it~g

and  scope oj Proposition 209  und fear of IuM*-
suits.
Many agencies, such as the California Com-

munity Colleges and the City of San Jose,
are in a state of uncertainty about the im-
pact of Proposition 209 on their contracting
programs. Lawsuits filed against Los Ange-
les, San Francisco, and San Jose have
added to the confusion by resulting in in-
consistent outcomes. For instance, the City
of Los Angeles successfully defended its
goals and good faith efforts program while
a similar program in San Jose  was found to
violate Proposition 209. Several jurisdic-
tions, including Contra Costa, Fresno, and
Hayward, have responded to these potential
lawsuits by dismantling or severely weaken-
ing their programs without developing new
policies for encouraging greater minority or
women participation. ’ ’

l Elimination  of datu collection und the
tracking oj’ minor&  and women purticipu-
lion.
In March 1998, Governor Wilson ordered
state agencies to stop collecting data on the
number of contracts awarded to minority
and women businesses.” The elimination
of this data collection system goes well be-
yond the mandates of Proposition 209 and
undermines the ability of the state to detect
and prevent discrimination.

Some contractors have reportedly
told monitors that they do not
have to,follow  outreach guidelines
because “affirmative action is
dead. ”

l Increased resistance to outrtwch  and other
uffirmative  action requirements.
Contract compliance officers report in-
creased resistance by contractors to under-
take outreach efforts toward minorities and
women. ” Some contractors have reportedly
told monitors that they do not have to fol-
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low outreach guidelines because
“affu-mative action is dead.”

l Increased difficulty in enforcing federal
uffirmative  uction  requirements.
The belief that “affirmative action is dead”
has led some contractors to even resist out-
reach and other affirmative action require-
ments on federally funded projects. Even
though Proposition 209 specifically ex-
empts federal projects, contract compliance
officers report greater difficulty in enforcing
affirmative action requirements on these
projects because of contractors’ resistance
and the lack of support from local govern-
ment officials.

l Fewer minority and women business enter-
prises ure  being certified.
Some agencies report that fewer MBEs and
WBEs are seeking certification. Several lo-
calities expressed a need to encourage certi-
fication because most policies still require
some form of outreach to minorities,
women, or local businesses. If a minority or
women business is not certified, it may be
omitted from outreach and informational
efforts.

+ Sh(ji,from  M/WBE  to locul und smull blrsi-
nests  pr0grum.v.
This trend is an insufflcient  substitute for
current M/WBE policies, because local and
small business programs are unlikely to in-
crease minority and women participation in
public contracts. Some jurisdictions. such
as the City of Hayward, had tried to imple-
mcnt similar policies in the early 1990s but
found that the program was largely unsuc-
cessful. Others interviewed expressed con-
cern that these programs would be particu-
larly incff‘ective  in increasing participation
by women contractors.

Specific Findings:
HOW Have Agencies Responded?

This study found that agencies typically re-
sponded to Proposition 209 and similar policies
by doing one of the following:

1. Retained M/WBE  progmms without muk-
ing changes.

2. Dismuntled ull or significunt portions oj
their mce-  and gender-conscious M/WEE
policies.

3. Restructured M/WBE  progrums to elimi-
nute preferential provisions, but retuined
ruce-  and gender-conscious elements or
supplemented the progrums with provisions
to increase other forms of diversity.

1 . No Changes in M/WBE Policies
The City and County of San Francisco,

Los Angeles County, City of Los Angeles, City
of Richmond, and California Community Col-
lcges14  did not make any significant changes to
their M/WBE policies. All of these government
agencies continue to operate programs that util-
ize some variation of race- and gender-
conscious goals and good faith efforts on indi-
vidual contracts.‘5 At least one entity, the City
of Los Angeles, was unsuccessfully sued over
its MNBE policies. In AMPCO System Pork-
ing  v. City of Los Angeles’“, the Superior Court
upheld Los Angeles’ program, indicating that
neither the city’s goals nor its good faith efforts
policies provided a preference based on race or
gender. In October 1998, the City and County
of San Francisco re-authorized its program, af-
tcr collecting a wealth of evidence to show that
discrimination still exists in city contracting. A
Proposition 209-based  lawsuit against San
Francisco’s former M/WBE policy is pending.17

2. Eliminating M/WBE  Policies
Three local agencies eliminated virtually

all of the race- and gender-conscious provisions
in their MNBE programs: Contra Costa
County, and the cities of Hayward and Fresno.
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All three entities previously allowed depart-
ments to set goals and good faith efforts re-
quirements on a contract-by-contract basis. Af-
ter Proposition 209 took effect, these agencies
removed these provisions. Although all three
entities purport to encourage minority and
women participation, their current policies do
not penalize prime contractors who fail to util-
ize or make outreach efforts to minority or

challenged in Monterq  Mechn~zicd.  but also
ordered state agencies to stop maintaining sta-
tistical data on minority and women participa-
tion in state contracting. Governor Wilson’s or-
der goes well beyond the requirements of Either

c~

Governor Wilson S order suppresses
data that is necessary for evaluating

women businesses. Contra Costa currently the impact of Proposition 209 and
faces a lawsuit, tiled in July 1998, that alleges it
discriminates against women- and minority-
owned businesses in the award of public con-
tracts.‘*

the prevalence of discrimination
against minorities or women.

The City of Sacramento eliminated its
bid preference in response to Proposition 209.
However, unlike the other three local entities, it
continues to require prime contractors to make
good faith efforts to meet minority and women
participation goals. The contract compliance
officer who responded to our interview indi-
cated  that the city is considering further
changes to its program, including the possibility
of removing the goals and good faith efforts
provisions and making the program race- and
gender-neutral.

The State of California and California
State University (CSU) both eliminated their
MIWBE  policies in response to the Morztprq
Mdzmicnl  Co. v.  Wilsmrt”  lawsuit. The Mm-
tert’y  Mechanicul case held that the statutes re-
quiring state agencies and CSU to utilize goals
and good faith efforts violated the United
States Constitution. Because this case was filed
before the passage of Proposition 209, the deci-
sion did not address any Proposition 209
claims. Nevertheless, Governor Pete Wilson
used  the decision as the basis to order the com-
plete elimination of the state’s M/WBE poli-
ties,  including outreach programs and the
tracking of minority and women participation.
Under Executive Order No. W-172-98 (March
IO. 1998),  Governor Wilson not only disman-
tled the goals and good faith efforts program

Monterey Mechunical or Proposition 209 by
suppressing data that is necessary for evaluat-
ing the impact of Proposition 209 and the
prevalence of discrimination against minorities
or women bidding for state contracts. Governor
Wilson reiterated this position by vetoing legis-
lation, as part of California’s 1998-99 budget,
that would have partially restored the tracking
of minority and women participation.

3. Restructuring qf  M/WBE  Policies
A number of agencies restructured their

M/WBE programs, including the City of Oak-
land, the East Bay Municipal Utility District
(EBMUD), Bay Area Rapid Transit (BART),
the City of San Jose, and the Port of Oakland.

The City of San Jose restructured its
program by emphasizing the prevention of dis-
crimination and preferences. Citing studies that
have documented a pattern of discrimination
against minority and women businesses in the
San Jose area, the city’s revised program had
the following provisions: (1) The city contin-
ucd to set minority and women participation
goals on construction contracts based on avail-
ability in the local market. Prime contractors,
including minority- and women-owned busi-
nesses, had to either meet these participation
goals or demonstrate that they had not engaged
in discrimination or provided preferences. (2) A
prime contractor could demonstrate that it had
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not engaged in discrimination or preferential
treatment by simply sending four solicitation
letters to minority- and women-owned busi-
nesses in each applicable trade. This require-
ment represented a significant scaling back of
the previously required good faith efforts. (3)
The city also agreed to assume responsibility of
targeting advertising at minorities and women.
Prime contractors no longer had to advertise
subcontracting opportunities.

Despite these changes, San Jose’s pol-
icy was struck down by a Superior Court judge
as violating Proposition 209 in Nigh Voltuge
Wire Works v. City of Sun Jose.” The case is
currently on appeal.

BART’s new program also emphasizes
the prevention of discrimination. BART now
requires prime contractors to meet minority and
women goals only if the contractor chooses to
subcontract. Like San Jose, BART’s goals are
based on local availability of minorities and
women in the applicable trades. If the contrac-
tor does not meet the goals, it must fill out a
document describing its outreach and its efforts
to ensure nondiscrimination. Disqualification of
a contractor can occur only if BART demon-
strates that the contractor actively disr-rimi-
rtnted  against minority- and women- owned
businesses. This standard is extremely  difficult
to meet, and our discussions with BART em-
ployees suggest that disqualifications would oc-
cur very infrequently.

EBMUD’s new “Contract Equity Pro-
gram” targets small businesses by creating  a
sheltered market for 50% of the agency’s con-
tracts under $50,000. However, the program
also allows the agency to set “minimum” con-
tract participation goals for three groups: White
males, women. and minorities. EBMUD be-
lieves that by setting goals for all groups,
across racial and gender lines, its policy will re-
sult in less discrimination while not violating
Proposition 209’s prohibition on race and gen-

der preferences. The minimum goals are set  he-
low the availability for each of these three
groups, and they are meant to be easily achiev-
able absent discrimination.” Similarly. the Port
of Oakland now gives bid preferences to local
and small local business, but also requires that
prime contractors make efforts to utilize mi-
norities, women, and White males in approxi-
mate proportion to their availability in the local
market.

Other agencies also dismantled their
goals and good faith efforts policies but de-
cided to target race- and gender-neutral charac-
teristics for outreach and participation. For ex-
ample, the City of Oakland’s proposed new
program will focus on local and small local
businesses. For construction and professional
contracts, Oakland plans to require prime con-
tractors to make good faith efforts to utilize
35% small local business enterprises. Separate
goals are set for trucking and other industries.
For supplies and procurement contracts, a 5%
bid preference is provided for local businesses,
and a 10% bid preference is provided for small,
local businesses.

Implications of Changes

l Decreased opportunities for MBEs ~md
WEEs  on public projects.
MBEs and WBEs did not receive their fair
share of contracts even when affirmative
action programs were in place. In the ab-
sence of these programs, the participation
of MBEs and WBEs in the construction in-
dustry will decrease. Such decreases were
evidenced when cities suspended their af-
firmative action programs in public con-
tracting as a result of the City qf Richmond
V.  Cr+oson’”  decision’“. Anecdotal evidence
and statistical data shows that MBE and
WBE participation in public contracting is
linked to affirmative action programs.‘”
Therefore, we can expect a decline in the
opportunities available to WBEs and MBEs
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in public contracting.

l Increased resistance to divrrs(fi’cation  ef-
,fbrts  irz  subcontracting.
As our survey has found, the changes in af-
furnative  action contracting programs after
Proposition 209 have led to an increased
resistance to efforts to diversify subcon-
tracting. This will continue to be the case
unless California’s government stresses the
importance of good-faith efforts, outreach,
and other proactive efforts to ensure that
public contract dollars are awarded equita-
bly.

As MBE participation in public contracting
decreases, these businesses will be forced to
downsize to stay competitive or will be
driven out of business. MBEs tend to hire
minority employees. Therefore, a decline in
opportunities for MBEs will lead to a de-
crease in opportunities for all minority em-
ployees in the construction industry.

Recommendations

Based on this analysis, we suggest that
agencies do the following:

l Suppressed iflforrnation  on potential dis-
crirniization  in public contracting.
The elimination of tracking requirements
will lead to difficulties in identifying barriers

l Monitor MBE and WBE participation in
public contracting.
The state of California, counties, cities, and

to M/WBE participation, and determining education institutions should continue to
whether those barriers are intentional or un- collect data on the use of M/WBE’s and
intentional. The lack of available data will
make race- and gender-based discrimination

publish reports with this data on a yearly
basis. This data is essential to monitor dis-

in the awarding of public contracts impossi-
ble to assess. In the absence of this data, the
impact of these important changes in public
policy, and the effects of new outreach pro-

crimination in the awarding of public con-
tracts and to measure the effects of recent
policy shifts. Responsible policy making de-
pends on the availability of data that as-

grams will not be measurable. sesses the impact of decisions and measures
the extent to which the desired results are

l Potential decrease  in the use  of MBEs md achieved.
WBEs  ill prilwte projects as  CI  result of  the
“spill-over”  <ff67t. l Measure the equity in the awarding qf puh-
Affirmative action programs in contracting lit  contracts.
gave MBEs and WBEs a foot in the door to State agencies, counties, cities, and educa-
overcome the “old-boy network” and com- tional entities should conduct disparity
pete for public contracts. Their participa- studies to measure the effectiveness of their
tion in public contracting led to an increase programs and the extent to which their pub-
in their invisibility and credibility. In the ab- lit contracting dollars are equitably
sence  of these programs, MBEs and WBEs awarded to ail businesses in the relevant
will not benefit from the experience, expo- market. If contracts are awarded equitably,
sure, and contracts gained on public proj- MBE and WBE participation in public con-
ects.  As a result, their participation in pri- tracting  should reflect their representation
vate projects may decrease further. in the relevant market. Disparity studies are

necessary to monitor whether public con-
tracts are awarded fairly and to challenge

I
I
I
I
I
I
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discriminatory practices.

l Develop effective and equitable public con-
tracting programs that are permissible un-
der Proposition 209.
State agencies, counties, cities, educational
institutions, civil rights groups, legislators,
and those concerned with achieving equal
opportunities for all Californians should de-
velop effective outreach and other non-
preferential programs that encourage
greater participation in public contracting.

’ Cal. Pub l ic Contract Code $0  101 IS-101 15.15  (state agency contracts); Cal. Gov. Code 3  14132 (transportation projects):  Cal.

Streets & Highways Code  5  180.1 (seismic retrofitting projects); Cal. Gov. Code $4  16850 et sty.  (bond services); Cal. Educ.  Code

$  71028 (community collcgc contracts): Cal. Public Contract Code 3  10108 (Department of Corrections contracts).

’ Cal. Public Contract Code 5  2000 defines Itxal  agencies as including gcncral law and chartered cities and counties. school dis-

tricts or other districts.

‘See. e.,~..  San Francisco. Cal. Admin. Crxie 6  12D.2( IO) (1995) (concluding that “some  City departments continue to oporate  un-

dcr  the ‘old boy network’  when awarding contracts”): Jean Mcrl .  A,ffirimtnrivc  Action Backers Ansty+ OI  Riordm  ‘s Silr~c*t,. L.A.

Times. Feb.  18.  19%. at Al, AI0  (citing a city audit that found that a  group of former Mayor Bradley’s supporters obtained airport

concc<\ion contracts but did little or no work).

’ Pctcr  Y. Sussman. ACLU-No. Cal.. ACLU-So. Cal., CAA. Cal.  Women’s Law Center. ERA, Lawyers’ Committee for Civil

Kights,  Hel~hrr~g,/crr  thy’  nrenrn:  Prcfilrs in  Af/~nuuri~~~  Acfim.  at 23 (March 1998).

5 Id 31  25.

” National Foundation for Women Business Owners.  Wo,,tp,r-IZ,c’r~c,rf  B~c~i~rc~s.s  irr Crll(fi)rrliu: lYY6  A FM!  Sht’et.

- City  and  County of San Francisco.  Disparity Anrr/yvi.\  lYY6-97.

h  Corirr;l  C:ci\la  Cou  nry. fI/.\yxfrrfJ  Slrrr!\.  lYY.2.

” Contr;i  Co\13  County. IIi.\parit?  Slrc(!\.  IVYh.

“I I’ndcr  the  jttitc.5  Public Contract Ctdc.  “g(xK1  faith efforts” include  conducting outreach to minority and women husincsscs.

ncglx~altng  II)  gcwxl  faith with  minority or women subcontractors. providing business  assistance  when feasible,  and not rc,jccting a

had  Iron1  nnrrorlty-  and womcfl-owned  husinesscs  without a  rcnsonablc justilIcation.

” III  Scptcmbcr  of 1007.  Contra Cotta  County suspcndcd  its cntlrc  MlWBE  program for professional services and purchasing.

Thctc  propram\  rcprcscnt the bulk of the city’s contractin ; dollars. In August of 1998. it reinstated a much weaker version  of this

procr3nl. uhlch  Ixkcd  any numerical goals.  Ah  the  aforcmcntioncd  disparity study suggests, Contra Costa County never  cffcc-

tl\cl>  cnforccd  IIS  M/WBE  program.

” Lndcr  Exccutlvc  Order No. W-l 72”9X  (March IO. IOYX).  Govcmor  Wilson not only dismantled the  goaih  and good  faith efforts

proqm  challcnfcd  in Mnrlrc-rr,v  Mrc,horricnl. hut hc aI50  ordcrcd  state  agcncics to  stop maintaining statistical data on participa-

tlon  h) mlnclrlt ic\  and women  in state contracling.

” lntcr\lcNs  conductcrl  with California Stale  LJttcry.  Richmond, County of Sacramento,  City of San Jose, Oakland, City of San

111c~c~.  IA)\ Xngclcs  County, and the  City of Sacramento.

” The  Commumty  Collcgcs  are bound by section  7102X  of the  California Education Code  to continue operating their M/WBE  pro-

gram (ucdc rcquircs  the Community Colleges to use  outrcxh , goals. and grxxl  faith efforts to increase minority and women  busi-

nc\\  participation).  Articlc  3. section 3(a) of the California Constitution allows state agencies  to disregard a state statute only

M  hen  an  appcl lntc court has held  that the provision is unlawful. No court has yet to address whether scction 7 1028 violates Propo-

\ l t lon  209.  and the  California legislature has rc.jccted  attempts to amend  this statute. However, see Wihn 11.  Sturf  Board qfkr-

Page IS of 34



I

I
I
I
I
I
I

I

I

I

snnnel,  No. 96CSOlO82  (Cal. Super.  Ct. filed 1996) (pcndin,17  lawsuit challenging s&on 71028’s  Icgality under  Proposition 209).

” San Francisco and the City of Richmond have also matntained  a hid preference  prokxtm for local-, minority-. and WOIIICI~-OWIIC~

businesses.

” AMPCCl  S?‘sretn  furking  v.  Los  Angeles  (Cal. Super. Ct. No. DC 189-54  I 1998).

” Schindler Nevotor  Corp. v.  Sut~  ~~runcisw  No. AOX  IX  I I (Cal. Super. Ct.).

” Lucy  ‘S  SUI~J  11.  Couny  of Cmrru Cosra. NO. C98?9SS  SBA (D. No. Cal. filed July 29. 1998).

” Monterry  Mech. Cm. v.  Wilson. 125  F.3d  702 (91h  Cir. 1997). reh’g, HI brrnc.  denied, I38 F.3d 1270 (9”’ Cir. 1998).

” Nigh  Voltagr  Wire Works  I’. San  lose. No. CV 76x694  (Cal. Super. Ct. 1998),  on appeal. No. II018407 (Ct. App.. 61h  App.

Dist.).

” EBMUD’s  goals in the construction industry are the followinp: 25% for white males, -_7’57~  for racial minorities. and 9% for

white women.

” A study conducted on the  impact of eliminating hiring goals for municipal contracts in San Diego found that after the  City‘s

Equal Opportunity Contracting Program was struck down, the number of city contracts awarded to MBEs and WBEs sharply de-

clined. The study concluded  that this drop was not due to unavailability or small size of minority firms. Ronald W. Powell.

Wotmvr 7riiiI  in Ciry  ‘s Projects, San Diego Union-Tribune. April 2 I, 1998. at B I,

” HrachitrKfor  thr  Dreuttt:  Profiles in A,ffirtttrrrirv  Action; suprcr  note 4, at 2 I. 24, and 27 (March 19%).
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EMPLOYMENT
Affirmative Action Programs

Affirmative action in employment is
rooted in a series of Executive Orders issued by
Franklin Delano Roosevelt in the 1940s that
prohibited discrimination on the basis of race,
creed, national origin, and color by the federal
government or federal defense contractors.
Governor Reagan signed equal employment op-
portunity (EEO) and affirmative action pro-
grams in the public employment arena into law
in California on February 1, 1974. These pro-
grams include goals and timetables, hiring and
recruitment, upward mobility, and outreach ef-
forts in California’s public institutions. They
also involve monitoring workforce composition
and measuring representation of minority
groups and women at all levels of employment.
Affirmative action programs in employment re-
quire public agencies to determine if particular
groups are under-represented in their
workforce. If groups are under-represented, the
agencies arc to devise specific recruiting, train-
ing, and career advancement tools to ensure

State Civil Service
Workforce Composition2

I 1970 1
I HIP  panic AsIan

1996-97 1

&ran
I 182%

(H~spmc

1 1 1 1 %

Afrtcar

Pmer

Whltc

59.0%

i 11.8%
Source’ Slate Personnel Board. Annual Census of Slate
Erwtovees  and Affmnattve  Actwn Repofl  (March 1998)

equal opportunities for all qualified applicants. ’
Goals and timetables programs address

under-representation in specific levels of em-
ployment or at particular agencies. Agencies or
departments that have identified an area of un-
der-utilization establish a series of goals to rem-
edy the under-utilization and a timetable to
meet their goals. Hiring and recruitment af-
firmative action programs typically involve
widely publicizing all available opportunities,
evaluating of minimum qualifications, inter-
viewing a diverse pool of candidates that is rep-
resentative of the available workforce, and con-
sidering under-utilization when making final de-
cisions. In some cases, when under-utilization
of a particular group has been identified, de-
partments compile a list of all the candidates for
a position who are women and minorities. If
one of these candidates is not hired, a justifica-
tion for the decision must be submitted in writ-
ing to the State Personnel Board, county or city
Affirmative Action Office. Upward mobility
programs develop candidate skills  to increase
their rates of promotion and progress within the
civil service system. Outreach efforts target
groups under-represented in specific fields,
educate them about available possibilities, de-
velop necessary skills, and strive to increase
their participation in areas where they have
been under-represented.

In 1970, the state civil service
workforce was approximately 45% female and
55% male. African Americans represented 7%
of the workforce, Asian Americans 4.5%,  His-
panics 5.5%,  and whites 83%.’ In 1996-97
women were 47.3% of the work force, whites
were S7.5%,  African Americans 1 I .5%,  His-
panics 17.7%,  and Asian Americans were
10.8%.”  Affirmative action programs have ef-
fectively increased the number of minorities in
state government at all levels of employment.
California’s workforce was diversified as a re-
sult of these programs. In the absence of af-
firmative action, the opportunities available for
women and minorities in California will dimin-
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ish.
Although California’s workforce has

become more diverse, parity has not been
achieved at all levels of employment. Women
and minorities are still concentrated in the
lower paying positions and occupations within
the public employment system. Blacks and His-
panics are over-represented in the hiring for
lower-end positions, while whites are over-
represented among new hires at the top of the
career ladder.’ Women, Blacks, Hispanics,
Asians, and American Indians, on average
earned $6.220 less a year than white men in
1993.” Affirmative action programs in employ-
ment exist to guarantee equal employment op-
portunity for all Californians, and are necessary
to achieve a workforce representative of the
state’s population.

Women  and minorities are still
concentrated in the lower paying
positions and occupations within
the public employment system.

Impact of Proposition 209
The impact of Proposition 209 in public

employment will remain unclear for some years.
Workforce composition change, both in terms
of entry-level hiring and advancement opporru-
nities, will be relatively slow, and numerical
data will not be available until these changes
occur. Our research suggests that several public
employment affirmative action programs  may
be affected by Proposition 209. Goals and time-
tables, outreach, publicity, and upward mobility
programs are under scrutiny for compliance
with Proposition 209.

General Findings

l lrtcr-cased  resistunce  to comply rcith  uati-
Liiscrinlination  laws  and affirnmtive  action

requirements
Affirmative Action and Equal Employment
Opportunity officers report an increased re-
sistance by departments to engage in out-
reach efforts, publicize available opportuni-
ties, monitor workforce composition, and
compare workforce to market availability.
Departments ignore their responsibilities,
refuse to comply with existing policies, and
resist EEO and AA officers’ efforts to en-
sure equal opportunities far all potential ap-
plicants. Most officers interviewed felt that
their responsibilities have increased as de-
partments fail to comply with federal re-
quirements and follow current EEO poli-
cies.

l Widespreud confusion about the meaning
und scope qf  209 und fear of liability
Some agencies, such as the State Personnel
Board and California Community Colleges,
are in a state of uncertainty regarding what
actions they can take to promote workforce
diversification under proposition 209. The
legality of their affirmative action employ-
ment programs is being challenged in Wil-
son v. Stute  Personnel Board, et al., ti law-
suit filed by Governor Wilson before the
passage of 209..  These entities are continu-
ing their outreach, goals and timetables, and
other elements of their afftrmative  action
programs pending the resolution of the
aforementioned suit.

l Variunces  in the monitoring ef  ww-l$mx~
composition und niurket uvuilubility
throughout the entities interviewed
Most state agencies record the race, ethnic-
ity, and gender of their applicants. They
measure under-utilization by comparing
their workforce composition at all catego-
ries of employment to similarly qualified
candidates working in relevant markets.
Some counties and cities so similar data
collection to determine under-utilization.
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However, other counties do not collect in-
formation regarding the race and gender of
their applicants and only collect information
about their actual workforce. The way in
which under-utilization is calculated also
varies throughout the state. Some counties
compare their workforce to the entire rele-
vant market. Others look at the pool of
workers who are similarly qualified to those
in specific public employment categories.

l Chuqes  in agency name from  “affirmative
action ”  to “eyuul  employment”
Many agencies have supplemented or sub-
stituted the term affirmative action with
equal employment opportunity in the names
of their offices, policies, plans, and job ti-
tles. These changes strive to convey the im-
portance of equal employment opportunity
and distance the programs from affirmative
action. Specific entities that have changed
their name arc Kings County, San Bernad-
ino County, and San Joaquin County. The
City of San Jose is considering changing the
name of its agency as well.

l Modjficution  of agency progrums or con-
sideration of changes in light of Propwi-
tion  209.
Program changes involve modifications in
the language of their Affirmative Action
and Equal Employment Opportunity Plan.
substitution of goals and timetables with
outreach and publicity efforts, and in one
case, San Diego, elimination of all affirma-
tive action programs. Most EEO and Af-
firmative Action offtces now focus on
widely publicizing available opportunities,
recording workforce representation, mcas-
uring under-utilization, and conducting tar-
geted outreach in areas of under-
representation. Some counties, like Orange
County. encourage their departments to rc-
open the search process when the interview
pool does not reflect market availability.

l Va+ng  level sf  commitment among EEO
and AA ojficers  to their employment  pro-
g r a m s
Although most officers we spoke to ex-
pressed concerns about recent changes to
their affnmative  action programs and the
implications of these changes, some ex-
pressed relief that “WE don’t have to worry
about any of that EEO stuff.” The majority
of officers  were strong advocates and en-
forcers of Affirmative  Action and Equal
Employment Opportunity programs. They
advised their departments to continue these
programs, monitor EEO and AA efforts,
and work to achieve parity between market
availability and workforce composition at
all occupational levels. However, a surpris-
ing number of officers  interpreted 209 to
mean that most of their EEO responsibili-
ties associated with race and gender diver-
sity in their workforce were no longer im-
portant. Some interviewees stated they now
were able to hire the people they wanted to
hire and “didn’t have to worry about any-
thing else.”

Specific Findings:

How Have Agencies Responded?
This study found that agencies typically re-
sponded to Proposition 209 and similar policies
in the following ways:

1 Retained their AA and EEO progrums
ttithout  muking  changes.

2 Restrwtwed  AA and EEO progrums.
3 Dismuntled cdl or a significant portions of

their AA and EEO policies und proyrums.
4 Eliminated their AA and EEO office.

5 Currently evaluating their policies and ure
in the process of making chunges.
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1. Retained their AA und EEO programs
without making changes.

The State Personnel Board and California
Community Colleges are defending their af-
frrmative  action programs. Both of these enti-
ties have goals and timetables, outreach and
publicity, hiring and recruitment, and upward
mobility affirmative action programs. They con-
tend that federal and state statutes oblige the
continuation of their affirmative action pro-
grams, and have stated they will not make pro-
gram changes unless ordered by the court. The
constitutionality of these programs is being
challenged in Wilson v. State Personnel Board,
et ul.,.  a case pending in the Sacramento Supe-
rior Court. Under the direction of the State
Personnel Board, state agencies will continue
to implement their programs until new guide-
lines are issued regarding EEO and AA pro-
grams. The Counties of Butte, Fresno and Or-
angc, as well as the City of Richmond and Sac-
ramento are also continuing their affirmative
action programs.

2. Restructured AA nnd EEO progrrlms.
The counties of San Bernadino and Contra

Costa, and the City of Oakland have restruc-
tured their affirmative action programs in em-
ployment. The counties of Contra Costa and
San Bernadino have eliminated the goals and
timetables component of their affirmative action
and equal employment opportunity programs.
Their policies and plans now focus on outreach
and publicity. Under-utilization is not moni-
tored as closely as before, and the county no
longer engages in specific steps to address un-
der-utilization at any or all levels of employ-
ment.

3. Disntnntled  all  or sign$cunt  portions oj
their AA und  EEO policies and pmgrums.

UC and CSU have radically changed their
affirmative action programs in employment.
Since the passage of SP-2, UC no longer con-
sid,crs  race and gender in hiring and promotion

decisions. UC has eliminated goals and timeta-
bles programs at all levels of employment, and
has curtailed many of their affirmative  action
efforts. However, UC is in the process of ex-
panding  race- and gender-neutral outreach,
publicity efforts, and upward mobility pro-
grams.

The UC faculty has traditionally been over-
whelmingly male and white. In 1977, men were
91.2% of all ladder rank faculty and 94% of all
tenured faculty.h 91 .X%  of all faculty, and
92.4% of tenured faculty were white at this
time.7 Affirmative Action programs had in-
creased the number of women and minority
professors at the associate professor level, and
the lecturer level. However, parity was far from
being achieved. In 1996, men still were 77,1%
of all ladder rank faculty, and 79.9% of tenured
rank faculty.* Minorities represented 17.5% of
all ladder rank faculty and 14.9% of tenured
ladder rank faculty.’

CSU has undergone similar changes in their
affirmative action and equal employment op-
portunity programs in employment since March
of 1996. Both UC and CSU continue to mcas-
ure market availability and identify areas of un-
der-representation.

4. Eliminated their AA and EEO oJice
The County of San Diego eliminated its Af-

firmative  Action and Equal Employment Op-
portunities program. The county eliminated the
entire EEO Office. All monitoring of workforce
composition and market availability has ceased
to occur. No county office is currently respon-
sible for conducting diversity and sexual harass-
ment trainings. Discrimination complaints are
now filed with the Department for Internal Af-
fairs. The county will continue to meet federal
requirements in order to guarantee federal
funding. It is in the process of developing a di-
versity program that seeks to achieve occupa-
tional, religious, and class diversity.
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l Decreased public support und  itnplemento-
tion of  anti-discrinzirtation  lnrvs
In addition to the direct impact of Proposi-
tion 209 and similar institution-specific poli-
cies, these policies and the ways in which
they are being interpreted affect public
opinions. Given the absence of data collec-
tion and efforts to monitor discrimination,
individuals are not held accountable for
their actions, and the government has weak-
ened its enforcement of anti-discrimination.
Californians are being told anti-
discrimination laws, equal opportunity, and
affirmative action programs are no longer
necessary or important. This shift in mes-
sage, which ignores existing discrimination,
will change public opinion and reduce pub-
lic commitment to pursuing equal employ-
ment opportunities for California’s diverse
population.

5. Currently evaluating their policies and
are in the process of making chunges

The cities of Los Angeles and San Fran-
cisco, and the counties of Santa Clara and Sac-
ramento are evaluating their policies to ensure
compliance with Proposition 209. Most of the
revisions being considered have to do with the
language of policies and plans rather than the
implementation of these programs. These pro-
grams will most likely shift their focus from af-
firmative action to equal employment opportu-
nity, and outreach efforts will become the most
important component. These revisions are in
very preliminary stages.

Implications of these changes
Given the rate at which public employees

are hired and promoted, the impact of most of
these changes, in terms of workforce composi-
tion, will not be seen for a few years.
-- ,,-

Cal(fornians  are being told
anti-discrimination laws, equal
opportunity, and aflirmative
illction  programs are no longer

1113  0  Xl  r L-r  ,.mrm--_-

l Slirirlkittg  pirhlic  sector employment oppor-
trrriitii~sfilr  b~*otnet~  crud  people of color
Women and minorities, since the inception
of affirmative action programs, have had
more opportunities in public sector employ-
mcnr than they have had in the private sec-
tor. Women and minorities have progressed
more quickly within the public sector than
the private sector. They also have occupied
positions outside their traditional fields of
employment. In the absence of affirmative
action programs and structures that address
race- and gender-based discrimination,
women and people of. color will experience
;I decrease in their employment possibilities.

l Possible re-segregution of Culifurnia  ‘s
wOrkfOrce  and loss of the diversity achieved
Affirmative action programs worked to en-
sure that California’s workforce was repre-
sentative of California’s population. With
affirmative action programs i n  effect,
women and minorities were still undcr-
represented at many levels of employment,
and in various occupations. In the absence
of these programs, state civil service em-
ployment will become less diverse, the rate
of promotion of women and minorities will
stagnate.

l lnubilit-y  of government ugencies to meet
cl11  community needs
Diverse workforces have proven to be ef-
fective and valued by our society. Police
departments have proved the efficacy of
women officers dealing with domestic vio-
lence situations, and the effectiveness of mi-
nority officers  serving their ethnic commu-
nities. This diversification was resisted by
agencies and was made possible by court
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challenges of discriminatory practices and
affirmative action programs. In the absence
of affirmative action programs, workforces
will become less diverse affecting the extent
to which government agencies can effec-
tively meet all community needs.

Recommendations

l Improve public understanding of Proposi-
tion 209’s  impact of eyuul employment op-
portunity programs
The state must develop an education and
outreach program to inform EEO officers,
department heads, and the general public
about the effects of 209 on equal employ-
ment opportunity. This should be under-
taken with input from community based or-
ganizations, and must also convey ongoing
federal EEO responsibilities.

l Develop effective uffirmative  action and
eyital  employment opportuniy  policies that
are permissible Proposition 209
Civil rights attorneys should assist EEO of-
fices and Human Resources Departments in
the development of model EEO and AA
policies that will ensure the continued di-
versification of California’s public sector
labor force. The development of such poli-
cies, coupled with their widespread distri-
bution and implementation, will work to
achieve equal employment opportunities for
all Californians.

l Develop cl  irrljfbnu  system fbr  data colli7~-
tion  and method ,for  monitoring under-
utilizorion  qf‘  Mjomen  and minorities

Counties and cities must use a standard sys-
tem to measure workforce composition at
all levels of employment to monitor dis-
crimination and ensure the diversification of
their workforces.

l Monitor the effect qf any and ail changes
to EEO programs and practices
The State Personnel Board, and local gov-
ernments, under the direction and supervi-
sion of the state, should be responsible for
measuring the impact of these changes to
public sector employment opportunities.

l Work to increase minority and women rep-
resentation in public sector employment
Local and state agencies should expand
outreach efforts, and other such programs,
to increase minority and women representa-
tion in civil service professions where they
have been traditionally under-represented.
Publicly funded agencies have the responsi-
bility of ensuring equal employment oppor-
tunities for all Californians and should work
to ensure that California’s civil service
workforce is representative of the diversity
of our state.

l Focus 011 increasing wor&force  diversity at
all levels qf public sector employment
Local and state agencies should develop
upward mobility programs to increase the
rate of promotion of women and minori-
ties, and ensure workforce diversity at all
levels of state, county, and city civil service
employment. Effective upward mobility
programs are necessary to shatter glass
ceilings and fight gender- and race-based
discrimination.

’ SW . e.g..  Cal. Educ.  Cc& $ff 44100-04 (cstshlishing  :~flirm;llive  action employment program for state’s school system); Cal. Educ.
Cc& 8# 87 100-07  (cxtcnding affirmative act1011  hiring IO  community colleges); Cal. Gov. Code (j(j  19790-99  (rquiring  each  ~1311:
agency  and department to cslahlish  affirtnativc ~tction progr:tms  for civil  service  employment).
2  M. V. LJX  Bad@t.  rite lr~/~‘~‘r  r!f,4jinlnlultil,P  A&W WI Ath/ic~-Srctor  G~~ployrnatr  in Culif~nia,  IYTO-  IYYO,  The Impact  of Affirmative Ac-
tion on Public-Scclor  Employment and Contracting in Cahfomla.  1970-1990.  at  81  (Paul Onp. cd., 1997).
’ State  Pcrsonnul  Board. A~r~rral  C’errs~rs  o/Srcrtr  Ortplo~rrs old Ajj-’ Irrrwti\v  Acricw  Rcpnrr  (March 1998).
’ Californi:1  Scn:~tc Ofticc of Research. T/w  .$/r~f!r.\  r!/Ajji‘rnnlril~r  Adion  i!r Cdifwni~~, (March 1995). at 30.
5  111.  at 32.
(’  University of California. Terlrtrrd  Wornett  FIIL.II~~,V  1~5  II %,  of  All Tenrrrrrl  F~~crrlty  ord  All Wotnerl  Faculty  us  II ‘3~  elf  All fu4rj
(visited Nov. -I,  1998) <http:/lwww.ucop.cdu/acud3dv/dntampm.
’ University of California. Terrrrrerl  Mitwrr~  Foc,rtlt,v  us  II %  ofAl  Tctlrtrrrl  Fuculry  ur1dA1l  Minority F~wrlty  US  (I o/o  oJAl I  Fuculry
(visited  Nov. 5. I99X) <http://www.u~op.tdlt/~~~dadv/d~t~m~m~9697st~t/~ppend-d.~if>.
’ Slrp-u  note  6.
’ Sirpnr  nole  7.



P o s t s e c o n d a r y  E d u c a t i o n

EDUCATION

AfFwmative  Action Programs
Affumative action programs in educa-

tion were created to remedy historic discrimina-
tion and overcome the impact of racism and
sexism to the opportunities of women and mi-
norities. These programs were developed as a
way of addressing both blatant discrimination,
and unintentional discriminatory practices, to
make  our public institutions more equitable and
accessible. During the past twenty-five years,
the University of California, California State
University, and California Community Colleges
have operated a series of affirmative action pro-
grams to address race- and genderbased dis-
crimination and increase access to educational
opportunities for all Californians. These pro-
grams stem from a commitment to serving Cali-
fornia’s diverse population and an understand-
ing that education is the major determinant of
an individual’s economic and social achieve-
ment. These programs consist of special con-
sidcrations in admissions for students from un-
der-represented minorities and women, finan-
cial aid programs to increase the participation
of under-represented minorities and women in
higher education, and race- and gender-
conscious outreach programs.

Affirmative action programs in admis-
sions vary throughout the different institutions
and departments within those institutions. Most

AfSirmntive  action programs
drwzzatically  increased the number
qf women und  minorities who
attended  these postseconduq
SCllOOlS.

of these programs take the race, erhnicity, and
gender of an applicant into consideration along
with their grade point average, standardized
test results, socioeconomic background, special
talents, legacy, and past financial support of the
institution. These programs dramatically in-
creased the number of women and minorities
who attended these institutions and reduced

some of the detrimental effects of race- and
gender-based discrimination as they affect the
educational opportunities of women and mi-
norities. Women have been the largest beneftci-
aries of affirmative action programs. Between
1970 and 1990, the number of women age 25
and older who had completed four years of col-
lege had more than doubled to 18.4 %.  In
1997, women earned 52.9 % of the bachelor
degrees awarded by the University of Califor-
nia. Also as a result of these programs, the
number of under-represented minorities at the
University of California doubled between 1976
and 1997. Although the number of African
American, Latino, and Native American stu-
dents at UC has vastly increased, it has not
reached parity to California’s population. In
1997, under-represented minorities were 17.5
% of UC’s student body and 39 % of Califor-
nia’s high school graduates.

Financial aid affirmative action pro-
grams encourage low-income under-
represented minority participation in higher
education. UC, CSU, CCC, and the Student
Aid Commission had race-and gender-
conscious financial aid programs. These pro-
grams increased access to post-secondary insti-
tutions for minorities, women, and low-income
students who could not afford to attend with-
out this financial support. The need for these
programs has increased over the past twenty
years as tuition rates have risen much quicker
than inflation to reach double their 1976 cost.
This particularly has been the case in California
where the fraction of state funds devoted to
higher education spending has decreased during
this time.

The majority of affirmative  action pro-
grams in education consist of outreach and re-
tention programs. At the University of Califor-
nia, these programs are categorized into one of
four areas: School-centered Partnerships, Aca-
demic Development (Student Centered), Infor-
mational Outreach, and Research and Evalua-
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tion. School-centered Partnership programs
are partnerships between universities, colleges
and school districts to improve K- 12 education
and college preparation, and increase college
participation rates and eligibility. Academic De-
velopment programs work with individual stu-
dents to improve their eligibility and their com-
petitiveness. Informational outreach programs
consist of efforts to educate families and stu-
dents throughout the entire education process
about college eligibility requirements and the
importance of supporting school improvement.
These programs also include recruitment efforts
and publicity to educate students about post-
secondary education opportunities. Research
and Evaluation ,

which operates in 452  California middle and
senior high schools; the Mathematics. Engi-
neering, Science Achievement program which
serves 242 California middle and senior high
schools and 11 community colleges; the Gate-
way program designed to make UC program
data more accessible by placement of informa-
tion on the Internet; and the Berkeley Pledge
designed to maintain student diversity on cam-
pus.

California State University’s outreach
programs are part of the Access and Retention
unit of the Office of Academic Affairs. Exam-
ples of these programs are the University Aca-

demic Develop-
programs focus on
understanding the
root causes of

Eligibility of 1996 High School Graduates

for CSU & UC Admission13

ment Program,
Faculty and Stu-
dent Mentoring

60%

50%

40%

30%

20%

10%

0%

P r o g r a m s ,
Teacher Diver-
sity Program,
and the Student
Academic Serv-
ices Outreach
Program.

Affirma-
tive Action pro-
grams in educa-

educational dis-
parity within Cah-
fornia’s educa- q Asian
tional pipeline I I
f r o m K - 1 2 q White

through under-
graduate and q Hispanic

graduate instruc- African
tion. Most of q Amer.

these outreach
programs place Eligible for CSU Eligible for UC

greatest emphasis Source:  C‘al~frm~ Postatxondury  Educdtmn  Commlaalon.  lYYh  Eligibility  Strrd) tion have been
on women and un- effective and
der-represented ethnic minorities, as well as have increased educational opportunities for all
educationally and economically disadvantaged Californians. However, inequalities in the ac-
students. cess  to and quality of education still exist. Ac-

cording to the California Postsecondary Educa-
Outreach programs at UC vary through- tion Commission, students who attend K- 12

out the eight campuses. Each campus has dif- schools in low-income communities and com-
fcrent outreach budgets and programs. The re- munities of color have lower rates of college
sponsibility for the creation, enforcement, and attendance because graduates have lower levels
evaluation of these programs is assigned to a of UC and CSU eligibility and do not know of
different department at each campus. The UC the higher education opportunities available in
President ultimately is responsible for the su- California. Among 1996 California high school
pervision and implementation of all UC Out- graduates, only 2.8 % of Blacks, and 3.8% of
reach programs. Examples of these programs Hispanics were eligible to the University of
are the Early Academic Outreach Program California, compared to 12.7 % of whites and
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30  % of Asians. These affirmative action pro-
grams are necessary to comply with the Califor-
nia Master Plan, achieve equal educational op-
portunities, and assist California’s public higher
education institution to serve all Californians.

Impact of Proposition 209
Proposition 209, SP- 1, and similar insti-

tution-specific policies have had an enormous
impact on universities and colleges, causing a
great number of cutbacks in affirmative action
programs. These programs improved not only
the diversity of the student body, but the fac-
--

UC Berkeley experienced a 57%

decrease in the number of under-
represented minority students
admitted for the fall.

ulty,  administrators, and other personnel as
well. SP-1 eliminated affirmative action in UC
admissions and led to a 10% decrease in the
number of under-represented minorities admit-
ted to UC for the 1998-99 school year; the first
year it went into effect. Proposition 209 also
threatens aftirmative  action outreach, retention,
and financial assistance programs in California’s
higher education institutions. SP-2 eliminated
affirmative action in UC employment and con-
tracting. Proposition 209 also purports to
eliminate  employment programs at CSU and
c c c .

General Findings

l Decrease i n the number (,.  f 14nder-
r-epreserltcd  rnirwrities  udrnitted  to  the Urli-
versitj*  Of  Culifwniu  j'or the +fUlul(  Of  1998
The 1997-98 pool of applicants was one of
the most diverse in UC history. Even with
this increase in minority applications to UC,
the number of under-represented minorities
admitted  to UC for the fall of 1998 dc-
creased by 10%. The UCLA and UC Ber-

keley student bodies have been impacted
the most by this shift in admission criteria.
UC Berkeley experienced a 52% decrease
in the number of under-represented minor-
ity students planning to attend Berkeley in
the fall. UCLA experienced a 36% decrease
of this number.

l Shlft,f’rom  a corlsideration  of ruce arld  get!-
der to an  emphasis on economic and edw
cation& disadvantage
Many outreach, retention, financial assis-
tance, and admissions affrrmative  action
programs have changed their criteria to fo-
cus exclusively on economic and educa-
tional disadvantage instead of race and gen-
der. For example, CSU’s  Future Scholars
Scholarship Program, which previously
served African American and Latin0  stu-
dents, now awards renewable scholarships
to incoming freshmen and transfer students
who are educationally and economically
disadvantaged. California Student Opportu-
nity and Access Program (CalSOAP),  ad-
ministered by the Student Aid Commission,
formerly offered services to under-
represented minorities and women seeking
post-secondary degrees. Now CalSOAP
will serve students from low-income back-
grounds, who are the first in their family to
attend college, who attend schools with a
low eligibility rate for post-secondary insti-
tutions, and whose schools have low col-
lege and university participation rates. Most
outreach, retention, and financial aid pro-
grams previously served women and racial
minorities in addition to economically and
educationally disadvantaged students. Now
they solely focus on the latter group. Al-
though these programs have been redi-
rected, they have not been restructured to
adapt to their new constituency. The struc-
tures necessary to support these program
changes also have not been developed or
instituted.
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l Widespread  confusion ubout  the  kinds of
programs that can be  qffected  by Proposi-
tion 209 and institution specific initiatives
Interviews with the varying institutions
showed that there are many different inter-
pretations of the scope and implications of
209 throughout UC, CSU, and CCC. These
inconsistent and varying interpretations
have resulted in a great deal of confusion
about the kinds of programs that should be
affected by Proposition 209. For example,
whether 209 prohibits race- and gender-
conscious outreach program5 remains unde-
cided. Institutions have interpreted 209 dif-
ferently and made changes according to
their interpretations. For instance, the UC
Regental Counsel stated that outreach and
retention programs were permissible, both
under 209 and SP-I , as long as they in-
cluded disadvantaged students. By con-
trast, CSU has redirected most of its out-
reach programs and eliminated all thal were
race- and gender-conscious.

l Call -for  the  re-exanzinution  of ethnic arid
gerzder  mdies  programs
Ward Connerly has launched an attack on
all ethnic and  gender studies programs, in-
cluding graduation and special cultural
ceremonies. These programs are far beyond
the scope of 209 and should not be subject
to additional scrutiny since the passage of
this initiative.

Specific Findings

l UC adniissiorts  process radically chaIqPd
since the pussage of SP-  I
UC continues to accept  the top 12.5 c7,  of
California high school graduates who are
college eligible. However, the number of
students who are accepted purely on their
academic records has increased and the ad-
missions criteria have changed. Prior to SP-
I, admissions decisions were based on
,I

grade point average, high school pcrform-
ante  and standardized test results. Special
consideration in admissions was given to
students from under-represented minorities
and women. The groups considered under-
represented minorities by UC are Latinos,
African Americans, and Native Americans.
For graduate admissions under-represented
minorities are defined according to each
discipline. Special consideration also was
given to students with special talents, leg-
acy, economic or educational disadvan-
tages, athletes, and upon the request of
“very important people”.

Today, 50% to 75% of students are admit-
ted to UC based on their grade point aver-
age, standardized test scores, rigorousness
of their high school program, quality of
their academic performance relative to the
opportunities available at the school they
attended, and exceptional performance in a
single subject area. Grades obtained in Ad-
vanced Placement and Honors classes are
increased by 1.0 when calculating a stu-
dent’s GPA. Special consideration is given
to economic and educational disadvantages,
special talents, and location of an appli-
cant’s school to admit the remaining 25%
to 50% of the class. Admissions standards
and procedures vary across UC Campuses.
University of California at Los Angeles and
University of California at Berkeley are the
most competitive campuses in the UC sys-
tem, and both rely heavily on test scores,
GPAs,  and rigorousness of an applicant’s
high school program.

l Additional funding provided by the state
for Outreach and Retention programs at UC
On August 21, 1998, the University of Cali-
fornia was awarded, by the state legislature,
an additional $33.5 million for outreach
programs to K-l2  students. The University
will add $5 million to this amount. The state
budget requires a match of funds for K-l 2
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spending totaling $31 million. Spending on
UC Outreach programs thus is anticipated
to reach $135 million in 1998-99, more
than double the $65 million spent in 1997-
98. This increased funding will support the
expansion of targeted outreach efforts to
increase the number of students who are
UC eligible. UC has yet to define the spe-
cific  programs that will gain from this in-
crease in funding. $250,000 has been allo-
cated for scholarships for economically and
educationally disadvantaged students. To
date, most UC outreach programs consist
solely of publicity efforts to increase the
number of students who know about avail-
able educational opportunities. Whether UC
will establish race- and gender-conscious
outreach and retention programs remains
undecided.

their field of interest: for example, it helps
men who are interested in nursing.

l Decrease in under-represented trrinori~
student applications to the CaliJbrnia  Pre-
Doctoral Program

l This program seeks to increase the diversity
of CSU students who will continue their
studies at the doctoral level. The 1997-98
applicants to this program were 3.7% Na-
tive American, 18.9% Asian American,
24.6% African American, and 30.9% His-
panic. In 1998-99, the applicant pool was
5.9% Native American, 15.5% Asian
American, 15.5% African American, and
25.8% Hispanic. The number of women
who applied to this program also decreased
from 68.3% in 1997-98 to 62.9% in 199X-
99.

l Race- and gender-conscious firzancial aid
programs are being restructured in a wan
that sigrl(ficantly  reduces the henq5t.P  .for
~~Y~IEII  and miriorities
The Extended Opportunity Programs and
&vices (EOPS) served 83,171 students in
1996-97. This program targets students
who are affected by language, social, and
economic disadvantages with the aim of in-
creasing their ra tes  of matriculation,
graduation, academic success and transfer
to four-year institutions. This program al-
ways has served economically and educa-
tionally  disadvantaged individuals. EOPS
was one  of the programs targeted for climi-
nation by Governor Wilson. Another scruti-
nixed program is CSU’s  Forgivabla Loan
Program. which aids doctoral students who
arc disabled or are pursuing degrees in
fields for which they have been historically
under-enrolled. Most of the students who
previously  gained from this program were
women and minorities. This program is be-
ing pressured to change. Since 209 passed,
the program has been restructured to sup-
port students who are under-represented in

Implications of these changes
l California ‘s  higher education irvtitutions

will not serve California’s citizens equally
Proposition 209, SP-1 and similar institu-
tion-specific policies challenge the extent to
which California’s public education institu-
tions will serve the diverse population of
the state. As evidenced in UC admissions,
there is an increased disparity in the popula-
tion of our state and the population of our
college campuses. While California is be-
coming increasingly diverse, some of its
higher education institutions are becoming
less diverse. Affirmative action programs in
education are necessary to remedy past dis-
crimination, ensure equal opportunities for
all California, and achieve the diversity rep-
resentative of our state at all public higher
education institutions. In the absence of af-
firmative  action programs and structures
designed to address race- and gender-based
discrimination, under-represented minorities
and women will be subjected to the inequi-
ties embedded within our education system.
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l Decrease in the quality  of edrlcation  re-
ceived at UC us u result of the declined
campus diversity. Many scholars, students,
policymakers, and businesses speak of the
benefits of diversity and its many contribu-
tions to the quality of education. This valu-
able diversity is being threatened by Propo-
sition 209. The decreased diversity of UC
campuses will affect the kind and quality of
education UC students receive and the ex-
tent to which they will be prepared to face
the challenged posed by California’s diver-
sification.

l Reduction in the number of cundidates
qualified to meet the needs of California’s
booming economy
According to the California Postsecondary
Education Commission, California’s contin-
ued economic development is contingent on
the availability of a qualified, diverse group
of candidates who can meet the needs of
developing and growing industries for
workers, The decreased enrollment of un-
der-represented minority students at UC,
CSU, and CCC will limit the number of po-
tential candidates who can serve this need.

l Increase in the btnge  gap  between members
of different  ethnic groups
Educational attainment has become an in-
creasingly important determinant of an indi-
vidual’s income. Individuals with a low
level of attained education have expcri-
enced  substantial reductions in their real
wages, while the wages of those who would
graduate degrees have skyrocketed. This
has led to an increase in the disparity of in-
come between the wealthy and the poor.
Proposition 209 and its effect on equal ac-
ccss  to education will continue to increase
the disparity between the rich and the poor
and will increase the wage gap between
members of different ethnic groups.

l Race- and gender-based discriminatiort
will not  be examined or addressed
While programs focusing on economically
and educationally disadvantaged students
meet important societal needs, the fact re-
mains that such programs do not address
race- and gender-based discrimination. So-
cioeconomic based affirmative  action pro-
grams do not serve the needs of under-
represented minorities and women, lack the
necessary structures to guarantee their suc-
cess, and are not an adequate substitute for
race- and gender-based affirmative action
programs.

Race- and gender-based discrimination con-
tinues to permeate our public institutions
and limit the opportunities available to
women and minorities. UC and CSU rely
heavily on several admission criteria that
have a discriminatory impact on minority
applicants. These criteria include standard-
ized test scores and Advanced Placement
tests which are not good predictors of fu-
ture academic performance and do not ade-
quately measure desirable characteristics
such as diversity of perspective, experience
with particular communities, and the forti-
tude to overcome oppression. Advanced
placement classes are not accessible to all
students and standardized test scores corre-
late the highest with parental educational
attainment and socioeconomic income. Af-
firmative action alleviated the negative im-
pact of the heavy reliance on criteria,  such
as standardized tests, and took into consid-
eration the full potential and positive attrib-
utes of all applicants. In the absence of af-
firmative  action, race- and gender-based
discrimination will remain largely unexam-
ined and unchallenged within California’s
public institutions for higher education.
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Recommendations
UC Regent Ward Connerly and California

Governor Pete Wilson argued that SP-1 and
209 would not have a discriminatory impact on
women and minorities in California. Our re-
search proves that this has not been the case
and that race- and gender-based discrimination
continue to be a part of California’s public edu-
cation institutions. To improve the quality of
and access to California’s public institutions for
higher education, we recommend:

l Use effective, stateyfinanced,  data collec-

tion and monitoring processes at UC, CSU,
and CCC to measure the ejjbct qf changes
mude  to outreuch,  retention, and finuncial
aid, as well  as the CSU and UC admissions
process
It is imperative to measure the effect of pol-
icy decisions and program changes to ascer-
tain whether the desired outcome was
achieved. It also is important to determine if
additional changes or programs are neces-
sary, and community needs are being ad-
dressed adequately. Qualitative and quanti-
tative analysis of the impact of these
changes is necessary to measure equal edu-
cational opportunity and access to these op-
portunities. In the absence of data, it will
become increasingly difficult to monitor and
combat discrimination.

l Mras~~rc  the  impact of admissiom rrqlrirr-
IWII~S  ami  all c/metrts qf  the admissioru
p r0c’c’s.s
The California Postsecondary Education
Commission (CPEC) should receive addi-
tional governmental funding to monitor the
impact of these recent policy shifts and the
extent to which these institutions are meet-
ing their responsibilities as defined in the
California Master Plan. CPEC should also
be commissioned to study the necessity and
validity of specific admission criteria, and
whether changes in the way criteria are

evaluated could alleviate their negative ad-
verse impact on under-represented minority
students. Although UC, CSU, and CCC
have a commitment to serve all of Califor-
nia’s population, we are witnessing a reduc-
tion in the educational opportunities avail-
able to some members of our society. The
effect of changes in the admissions process
have had on the opportunities available for
women and minorities in California must be
measured to assess the extent to which UC,
CSU, and CCC meet the educational needs
of California’s student body.

l Engage in proactive effwts  to parurltre
equal opportunity and access to education
for all Cal(fornians.  UC, CSU, and CCC
should diversify outreach programs to reach
all populations, as there is no monolithic re-
sponse to different means of comrnunica-
tion. Many outreach programs focus on
printed publications written only in English.
Recent efforts use the Internet to reach
large numbers of people. However, these
means of communication only reach certain
members of our population. They do not
reach low-income people, students who do
not have access to these means of commu-
nication, parents who are monolingual in
languages other than English and illiterate
parents. Effective outreach to California’s
diverse population depends on the use of
available means of communication and the
existence of audience specific messages.
For example: the use of mainstream and
ethnic radio and television, and outreach
efforts based out of community centers.

l UC, CSU, und CCC should expand out-
reach efforts to include race- and gender-
targeted programs
These programs are necessary to combat
the pernicious effects of race- and gender-
based discrimination that permeate Califor-
nia’s public education system. Without
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these UC, CSU, and CCC can not fulfill
their institutional pledges to offer equal
educational opportunities and adequately
educate California’s diverse K- 12 student
population.

l Develop a consistent, state-wide definition
qf economic and educational disadvantage
as it applies to admissions, outreach, and
jinancial assistance progrums and conzmu-
nicate this definition to all those who work
on  these programs
The University of California, California
State University, and California Community
Colleges currently operate programs that
use a myriad of definitions and do not share
a target population. All programs must use
the same definition of economic and educa-
tional disadvantage to serve the same popu-
lation and develop consistent programs.

l Develop structures necessary to support the
recetlt  policy shifts.  Major changes should
not occur without having structures neces-
sary for their support. For instance. the
amount of financial assistance available to
ensure that low-income students who are
admitted to these institutions can afford to
attend must be increased. This is the re-
sponsibility of the University of California,
California State University, and California
Community Colleges, as well as the state
and federal governments.

’ The University of California, California State  University. and California Community Colleges arc California’s public post-secondary

education institutions.  UC scrvcs the lop  12.5%  of California’s high  <ch(x)l graduates who have complctcd  eligibilily  rcquiremenls.

CSU scrvcs cligihle  students who fall  between the  top 17.5  and 33% of California’s high schtx)l gmduatcs. Both scrvc  transfer srudenrs

who have  successfully  complc~cd  specified collcgc  work. CCC scrvcs the remainder of high school graduates seeking a post-secondary

education.

’ Pclcr  Y. Sussman.  ACLIJ-No. Cal., ACLU-So. Cal.. CAA, Cal. Women’s Law Center. ERA. Lawyers’  Commitleo for Civil Righrs,

Ha~hir~,g  fi~r I/IV  I>rel~rr:  Prr!/;/rs irr  AjJfirntati~~~  Ac/iou.  at  30 (March 1998).

‘The  dcfinillon of under-rcpresenred  minorilic\  varies across institutions  and has changed  throughoul  time.  Currcnlly UC considers

Lainos. Native  Americans, and African Americans under-represcntcd minorities throughout the undergraduate admission process. In

the past Fillplno. Sourhcasr  Asian. and EasI-Asian  sfudcnts  have been conaidcred  under-rcprcsenred  minorities. llnder-reprcscntalion

is dclcrminod  by comparin,17  Ihe instirution‘s  student body IO  high-schm)l  graduates.  or the applicant pool  in tcrmr;  of erhnicity  and gcn-

dcr. If the reproscnlalion  of students from 3 certain  group  I\  Iowcr  at  the institution than the applicant pool. or high sch(xjl  gradunrcs,

that  Froup  i:, considcrcd  an under-rcprcscntcd mlnoriry.

’ Refers  10  arudcnts  whose parenls,  siblings.  or relativcn  arc alumni  who comribute  significantly to the univcrsily.

’ Clllzcn’s Commission on Civil Rights, Al/ rrmulil~r  Ac-/rrr,t:  Workrfl,~  fd Ltrrnlin~  Tqytltrr,  a t  I3 (Oc1.  1996).

’ Univcrslry  01.  Cal  i fornia. Sforisricnl  S~r~t~lcrp  rlf.S/rrdrr~~.\  nfrrl  Str!ff Tub/c X: DrRrrrs  C’ot!/crrrrl By Acorl~r~ic Yrur  utrd  Gerd~r

(vi\iled Nov. 3. l9YX)  <http://www,ucop,edu/uuophornc/lrwncws/s~~~/dc~rees/9697d~~.h~~~l>.

’ Univcrsiry  of Cali  fornia. Stnristicrrl  S~rrnrtltr~  c!fStrrdenr.s  nnrl  Slufl;  Tiihle  V//j: Enrdlnrerrt  hy  Cnrnp4.s.  Ethnicity.  Gertder  ord  Level,

7i~l(dl Ilrti\,pr.vlrx  (visited Nov. 4. 1998) <hltp://www.ucop.cdu/ucophorne/uwncws/sl~t/enr97/97s~l7j.html>.

h California Dcpartmenr  of Finance  Demographic  Research  Unit. K-l2  P~rldic  High  School Grurfrrarr.s  By Erhr~icity. Histop  ottrl  Projec-

riorr IYV7  SerIc.\  (visited Nov. 4. 1998)  chrrp://www.dol’.c~.~~~v/html/Dcmogr~p/kl2ethtb.htm~.

‘I  Eligibility for all financial  aid programs is derermincd  on Ihe basis of family income. In the  past. students who came from low-income

families  and wcrc  under-represented  minorities were cligiblc  for race-  and gender-conscious  financial aid programs.
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“I Joseph L. Dionne and Thomas Kean.  Rrrnkifzg  the  Sac-iul  Cof~fnrct  Thp Fiscd Cri.sis iff  Hiplwr  Edftctfritffl.  ( 1997 ).  at IO.  (visited

Nov. 4. 1998) <http://www.rand.or~puhliuations/CAE/CA~  I (lo/>.

” George  S.  Park and Robert J. Lempcr.  Rand Education. Thr  CIos.s  of20l-I:  Prmwing  ANI-X~  to Ctrlifiwflin  ‘.s  Higlwr  Edrcctcrirff~.

(1998) at x-i, (visited Nov. 4. 1998) <http:l lwww.rand.or~publications/MR/MR97  I .pdf/>,

‘I The University of California olassifics  research and evaluation programs as student outreach. WC challenge that classification.

These  programs do not appear to be linked directly  to increased  access to California’s public higher education institutions.

” WC acknowledge  the absence  of statistical information about Native Americans and Arab Americans f’rom  this report  and the aggrc-

gation  of Asian American, Pacific Islander, and South Asian communities. This is a result of the  absence of this data in several of the

sources we utilized.

” California Postsccondary Education Commission, Whut  Are  The Eligibility  Rrftcs  of  1996 Public High  St~honl  Grrrrlrrcrtt~sjifr  flw  Uffi-

wrsity  q/ Culjforflin. ? . 1996  Eligibility Study, at 9.

I5  In 1960.  California developed its Master Plan Ibr Higher Education whcrc  it defined the missions of the University of California.

California State University,  and California Community Cnllegcs.  As part of the  plan, California commit ted to guarantee  cqual access 10

higher education for every California citizen who could bcncfi t  from that education.  Since  its inception, this plan has guided hi&r

education institutions in California.

“Table  I, University of California, Statement of Intent to Register for Adrnittcd Freshmen Fall 1998  and Fall 1997 (visited Nov. 3.

1998) <http://www.ucop.edu/ecophome/commserv/admissions/sirtable  I .html>.

“Employment programs in h igher education institutions are discussed in the employment section of this report.

I8  All UC Admissions, Ethnic Distribution of Freshmen  Admitted to the University  of California Fall 1998  and Fall 1997  (visited Nov.

3. 1998)  <http:/ lwww.ucop.cdu/euophome/commserv/adtab.html>.

I’) Id.
“‘The  new definition of educational and economic disadvantngc includes students who are the first in their family to po  to collcgc:  have

a  migrant family pattern,  a large family, or a  difficult home situation:  come from a low-income family; or did not rcccive  hizhcr  cduca-

tion counseling. It also includes students whose high schtxjl had a low percentage of college el ig ib le students. a low participation rate

in post-secondary institutions, or is located in a low-income area. or where a  high pcrccntage of the  community is on public assisrancc.

” For informanon  about changes in admission criteria. plcasc  set  the specific l indings section,

” CSU’s  outreach  and rctcntion  programs were  redireclcd  hcl’orc  the passage  of  209 as a result of a  memo issued by the  Senior Vice-

Chancel lor of Academic Affairs on March I?. 1996.  As a result of thiq  memo.  the Student Academic Services Outreach Propam.  for-

merly known as the  Student  Afl irmativc  Action Programs. chnngcd  from lirusing  on under-represented  minorities.  women. disabled.

and low-income students to ftxusing  on educationally and economical ly dlsadvantapcd  students. The  Teacher  Diversity Project, which

was or ig inal ly  Intended ro  attract minority students to a career in tcachtng and offer jobs as teacher aides.  now focuses on student:, from

cnvironmcnts  in which teaching  has not been  a  common career goal.

‘I  Most LJC  Outreach Programs that existed durin g  the 1997.OX  school  ycnr wcrc  not  race- and gender-conscious. Existing programs

consist of publicity efforts  to better inform students about the  cduuational  opportunities available through lnternet web  sites and lengthy

brochures.  The  means  of communication cmploycd  by UC:  arc not avai lah lc to all students equally.

” Slrprrr note  3.

“This policy is highly controversial $vcn  the  disparity  in the  \chtxl ls that offer Honors and Advanced Placcmcnt courses. California

student\  do  not have  cqual  acccs\  to these  classes:  howe\cr.  cnrol l lng  1n  zuch  courses greatly affects their chances  ol‘admission  to UC,

“‘Plca\c  .scc  Appendix I Lilr  mot-c  information on and an analyst\  of d:~~d~asud  affirmative  action programs.
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EDUCATION
Kindergarten through high school

Affirmative Action Programs

School districts operated a series of de-
segregation programs that include transit plans,
magnet schools, and outreach. Most of these
programs were the result of court-ordered con-
sent decrees, but some cities voluntarily en-
gaged in these efforts. These programs pursued
a more equitable education system for all Cali-
fornians. Schools also developed race- and gen-
der-conscious curricula to better educate all
students and increase cultural awareness.

Other affirmative action programs at the
K-l 2 level focused on achieving diversity
among teachers. During the 1996-97 school
year, the California student body was 39.68%
Hispanic, 39.58% White, 8.6% Black, 8.28%
Asian, 2.4 1% Filipino, .86%  American Indian,
and 59%  Pacific Islander. By contrast, the
teacher population was 78.8% White, 10.6%
Hispanic, 5.1% Black, 3.8% Asian, .8%  Ameri-
can Indian, .8%  Filipino, and .2%  Pacific Is-
lander. This disparity between the teacher and
student population arguably decreases the ef-
fectiveness of teachers and the quality of the
education all students receive. The California
Department of Education and California school
districts operated a series of outreach and af-
firmative action programs in employment to
narrow the gap between the student body and
teacher population. These programs aimed to
achieve a teacher population that could better
serve the needs of California’s increasingly di-
verse student population,

According to the California Postsecon-
dary Education Commission the quality of a
student’s K-l 2 education is determined by the
social and demographic context of the commu-
nity in which they live and where the school is
located. Students who attend schools in low-
income areas, communities of color, and geo-
graphically isolated communities have less

chances of taking Advanced Placement courses.
meeting UC and CSU eligibility requirements.
attending college, and graduating from college.
Affirmative  action programs at the kindergarten
through high school level are necessary to ad-
dress these inequalities. The K-l2  education
provides the foundation necessary to attend
post-secondary institutions, participate in the
workforce, contribute to California’s economy,
and earn a self-sufficient wage in this state. The
presence of race- and gender-based discrimina-
tion within this system affects the opportunities
of all students. Therefore, affn-mative action
programs and other proactive efforts are neces-
sary to increase access to equal opportunities
for all Californians.

Impact of Proposition 209

The impact of Proposition 209 on K- 12 educa-
tion has been relatively low. Voluntary desegre-
gation programs, race- and gender-conscious
curricula, outreach programs, magnet schools,
and transit plans are some of the programs that
may be affected by 209. School district and
statewide affirmative action teacher employ-
ment programs may also be subject to change
as a result of 209.

General Findings

l Few  changes in district desegregation pro-
grams. Many school districts had court-
ordered consent decrees which require
race-conscious programs, including transit
plans, magnet schools, and outreach. These
programs are explicitly exempted from the
mandate of Proposition 209. The initiative
stated that its prohibitions do not apply to
programs authorized by a court order or
consent decree. Most school districts that
have voluntary desegregation programs are
adopting a “wait and see” policy given the
abundance of unanswered questions about
the implications of 209. Only one school
district, San Diego Unified School District,

Page 32 of 34



Kinderoarten Throuqh Hiqh  School

had a court ordered consent decree termi-
nated. However, the SDUSD plans to con-
tinue all of its integration programs, at least
for the 1998-1999 school year.

l Concerns about funding,for race- and  gen-
der-conscious curricula. Most districts are
interested in continuing and expanding
racc- and gender-conscious programs.
However, they are concerned about the fea-
sibility of doing so given potential decreases
in funding available for these types of pro-
grams. Some of these programs include
race or gender focused curricula, single sex
math and science classes, and curriculum
efforts to address the repercussions of
white flight to suburban schools from urban
schools.

l Scrutiry of the legulity of curriculum und
special programs created to address issues
of de facto segregation in urban city
sc~hnt~1.s.  Some districts, like the Oakland
and Berkeley Unified School Districts, have
designed race-conscious curricula to ad-
dress  issues that arise when schools that
used to be integrated become segregated as

some students move to the suburbs or
switch to private schools. Districts are con-
cerned about the fate of these programs.

l Decreased efforts for teacher. affirmative
action  employment programs
Since 1977, the California Department of
Education and California’s school districts
have operated a series of affnmative  action
programs in employment to increase the
number of minority teachers, administrative
staff, and administrators. The goals and
timetables component of these programs
was repealed in 1994, but the commitment
to equal opportunity in employment for all
persons, and achieving workforce diversity
remained. Since the passage of 209, these
programs have been weakened. California’s
Department of Education is not addressing
the increased disparity between minority
students and teachers at this time. The De-
partment is now only peripherahy  involved
in school district affirmative  action pro-
grams in employment.

Specific Findings

l Changes to school district advisoq  boa&s

Student Body vs. Teacher Diversity
1996-1 9973looo/o ,.-- ---..- .-. ---...

White Hispanic
African

American Asian/ P.I. Sources”
I
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In the Los Angeles Unified School Dis-
tricts, seven education commissions previ-
ously represented the interests of disenfran-
chised groups within the community, in-
cluding girls, African Americans, Mexican
Americans, gays and lesbians, and special
education. The commissions informed the
School Board on pertinent issues, such as
hate crimes and racism within the schools.
After Proposition 209, a single commission,
the Human Relations Commission replaced
the original seven commissions. The transi-
tion from seven commissions to one has not
been smooth.

Implications of these changes

l increased dispurity  between the teucher
cmd  student population.
Affirmative action programs in employment
contributed to the diversification of the K-
12 faculty. Even with these programs in
place, the disparity between the teacher and
student populations was significant.  In the
absence of these programs this difference
will continue to increase.

l Rehctim  i/l the rumber of  mce- urld  got-
der- conscious curricula, and vollrntary~  de-
sqregrrtim  pmogrmns.  Most schools who
currently operate race- and gender-based
criteria are adopting a wait and see policy.
Some are considering the elimination of
these curricula, and none arc considering
expansions of these programs. Therefore. ax
a result of 209, there will be a decrease in
the number of race- and gender- conscious
curricula.

l Isolutiorl  of minori  und female students
within the K-l2  system.  Over the past 25
years, schools have worked to diversify
their curricula and include the history of
women and minorities within the K- 12 edu-
cation system. These race- and gender-
based curricula increased the extent to
which minorities and girls learned about
their history. Without these curricula, the
experiences of minorities and girls will be-
come increasingly isolated from the material
taught in California’s K- 12 classrooms.

Recommendations

l Strengthen, enforce, and expund  affirmu-
tive action and diversity programs in the
hiring of teachers to meet California’s need
for more minority teachers. The California
Department of Education should work to
decrease this disparity between the teacher
and student population. California’s teach-
ers must be able to adequately teach Cali-
fornia’s increasingly diverse K- 12 student
population.

l Develop necessury structures to monitor
the effects of arry  policy clzmges, curricu-
lum revisions, and eliminntion  of  cement
decrees. These programs should not be
eliminated in the absence of structures that
monitor the occurrence of hate crimes on
campus, changes in racial tension and cli-
mate in schools, variations of student popu-
lations, changes in the quality of students’
education, and potential re-segregation of
the IS-12  school system.

’ Enrol lment  in  CA Puhlio  Schools by Ethnic Group. IYXI-82  through 1997-98,

<h~tp://www.cdc.co.fov/f~pbranch/sbs~iv/~etn~~~r~phi~~/rep~~r~s/st~tc~i~e/ethslu~.htm>.

2 Numhcrs  of Tcachcrs in CA Public Schtxds by Ethnic Grt~up.  I98 I-82 throu,oh  1997-98,

~htrp://www.~dc.co.~ov/fiphranch/sbsdivldcmo~r~phicslrupc~rrs/statcaidelerh.
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INTRODUCTION

In November 1996, California voters
passed Proposition 209, which

amended the California Constitution to ban
preferential treatment based on race or gender
in public sector education, employment, and
contracting. Initially enjoined from irnplemen-
tation, the initiative did not go into effect until
August 28, 1997, when the Ninth Circuit up-
held the  proposition’s constitutionality. The
United States Supreme Court declined to re-
view that decision in November 1997.

One year later, the full impact of
Proposition 209 on aflirrnative  action in Cali-
fornia remains largely unknown. There have
been no publicly-funded efforts to measure the
effect of Proposition 209 and the repercussions
of related policy and programmatic shifts in re-
sponse to the initiative. Several lawsuits have
been filed to clarify the meaning and intent of
the initiative’s language, such as the definition
of “preferential treatment” and whether out-
reach and recruitment programs are prohibited.
None of those, however, has been resolved at
the appellate level.

As a result, Chinese for Aflirmative  Ac-
tion (CAA) and Equal Rights Advocates
(ERA) designed and conducted a survey to
evziluate  the ef?ect  of Proposition 209 and
other, similar policies on public sector affirma-
tive action programs. We surveyed sixty-eight
government agencies across California to find
out the policy and programmatic changes that
have occurred in response to Proposition 209
and evaluate their impact on minorities and
women. We examined both anecdotal evidence
garnered from the interviews and statistical
data when such data was available.

This report analyzes the impact of
Proposition 209 on public contracting, employ-
ment, and educational opportunities for women
and minorities in California. For each area, it
summarizes the key fmdings, details how indi-
vidual agencies have responded, and sets forth

the implications of the changes. We also pro-
vide recommendations for agencies and other
policy makers to ensure that minorities and
women continue to enjoy equal opportunities
despite the passage of Proposition 209.

In summary, we found that Proposition
209, combined with court actions, policy
changes, and executive orders, has begun seri-
ously to erode the gains made by minorities
and women in California. Minority participa-
tion in post-secondary education and public
contracting opportunities for women and rni-
norities, in particular, has decreased dramati-
cally since Proposition 209 went into effect.
This impact has resulted from the failure of
state agencies to comply with anti-
discrimination laws, cutbacks in affirmative ac-
tion programs, and the dismantling of systems
designed to collect data on race and gender.

Many race- and gender-conscious af-
firmative action programs now focus instead
on economic and educational disadvantage.
This report concludes that this shift is an inade-
quate substitute because affirmative action was
designed to address discrimination and a class-
based analysis does not. Economic disadvan-
tage, while laudable as an additionul  factor,
addresses a different set of problems, produces
a different set of results, and presents serious
logistical problems in interpretation.
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CONTRACTING

In 1988, the California Legislature public agencies and prime contractors
enacted contracting goal programs l Resistance to local enforcement of federal

to ensure that state agencies would contract affirmative  action requirements
more equitably with women-owned and minor-
ity-owned business enterprises ( WBEs  and l Declining certification of minority and
MB&). Before that time, state agencies had women business enterprises
overwhelmingly awarded their publicly-funded l Shift from M/WEE to local and small busi-
contracts to white, male-owned businesses. ness programs
Many county and local agencies also adopted
WBE/MBE programs. Implications of Changes

Over time, these programs had a sig- l Decreased opportunities for MBEs  and
nifrcant effect. By 1996, many state agencies WBEs  on public projects
were awarding some percent of their publi-
tally-funded contracts to MBEs  and WBEs. l Increased resistance to efforts to diversify
Market parity had not, however, remotely been subcontracting
achieved. In 1996, for example, WBEs  ac- l Potential decrease in the use of MBEs  and
counted for over one-third of all California WBEs  in private projects as a result of
firms, yet they rarely received more than 5% of “spill-over” effect
a state or local agency’s contracting dollars.

l Reduced employment opportunities for mi-

Proposition 209 has significantly lim- norities and women in the construction
ited  the ability of public agencies to implement trades
these  programs. Specifically, Proposition 209
threatens: ( 1) hid pr~fhmces, which attempt Report Recommendations
to offset the effects of discrimination by grant- The State of California, counties, cities, and
ing minority or women businesses a small ad- educational institutions should:
vantage in contract bids; (2) goals  und good
,/bit/~ c$hrts. w h l Monitor MBE and WBE participation inere prime contractors are re-
quired to either meet set participation goals or public contracting

make good faith efforts to obtain minority and l Measure the effectiveness and equity in the
lvornen  participation: and (3) o~rreoch,  which awarding of public contracts
generally  requires informing minority and

l Develop effective and equitable public con-\+‘omcn businesses  of contracting opportunities.
tracting  programs that are permissible un-

Survey Findings der Proposition 209

l Ensure that discriminatory practices do not
l Widespread confusion about the meaning creep back into the awarding of public con-

and scope of Proposition 209 and fear of tracts
lawsuits

l Elimination of data collection and the abil-
ity to track minority and women participa-
tion in the  awarding of public contracts

l lncrcased  resistance to outreach and other
at‘firmativc  action requirements by both
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EMPLOYMENT

G overnor Reagan signed equal em-
ployment opportunity and af-

firmative action programs in the public employ-
ment arena into law in California on February
1, 1974. These programs included goals and
timetables, hiring and recruitment, upward mo-
bility, and outreach efforts in California’s pub-
lic institutions. They also involved monitoring
workforce composition and measuring repre-
sentation of minority groups and women at all
levels of employment.

As in contracting, these programs
achieved significant results. The number of mi-
norities increased in all levels of state govern-
ment employment. California’s public
workforce diversified dramatically. Yet parity
was not reached at all levels of employment.
Women and minorities are still concentrated in
the lower paying positions and occupations. A
noticeable wage gap still exists.

All of these programs are threatened by
the passage of Proposition 209.

Survey Findings

l Increased resistance by public employers to
complying with anti-discrimination laws
and affirmative  action requirements

l Potential decrease in the enforcement of

l Widespread confusion about the meaning
and scope of 209 and fear of lawsuits

l Variances in the monitoring of workforce
composition and market availability
throughout the entities interviewed

l Modification and reevaluation of programs
and policies in light of 209

anti-discrimination laws

l Inability of government agencies to meet
community needs through a representative
workforce

Report Recommendations

l The State of California should develop an
education program aimed at EEO officers,
government officials  and the public about
the continuing obligations under federal
and state laws, not to discriminate

l Government agencies should increase their
outreach and recruitment efforts to increase
minority and women representation in pub-
lic sector employment

l Local and state agencies should focus on
developing upward mobility programs to
increase workforce diversity at all levels of
public sector employment

l The State should develop a uniform system
for data collection and method for monitor-
ing under-utilization of women and minori-
ties

l The State Personnel Board and local gov-
ernments should monitor the effect of all
changes to EEO programs and practices

l Varying level of commitment among EEO
and AA officers to their employment pro-
grams

Implications of Changes

l Shrinking public sector employment oppor-
tunities for women and people of color and
possible re-segregation of California’s
workforce
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EDUCATION
Postsecondary Education

D uring the past twenty-five years,
the University of California (UC),

California State University (CSU), and Califor-
nia Community Colleges (CCC) have operated
a series of affirmative action programs to ad-
dress race- and gender-based discrimination
and increase access to educational opportuni-
ties for all Californians. These programs con-
sist of special considerations in admissions for
students from under-represented minorities and
women, ftnancial aid programs to increase the
participation of under-represented minorities
and women in higher education, and race- and
gender-conscious outreach programs.

These programs drastically increased
the number of women and minorities who at-
tended California’s postsecondary institutions.
Women, in particular, were the largest bcneti-
ciaries: by 1997, they earned the majority
(52.9O/o)  of UC bachelor degrees Yet parity
with California’s increasingly diverse popula-
tion has not remotely been achieved. In 1997,
under-represented minorities were 17.5% of
UC’s student body yet 39% of California’s
high school graduates.

Proposition 209, UC’s SP-1, and other,
institution-specific policies have had an enor-
mous impact on California’s public universities
and colleges. They have caused extensive cut-
backs in afftrmative  action programs, in par-
titular  admissions policies and procedures.
The  initiative also threatens affirmative  action
outreach,  retention, and financial assistance
programs in California’s higher education insti-
tutions  and attempts to diversify both faculty
and administrative staff. SP-2 curtailed afftrma-
tive action in UC employment; Proposition 209
threatens to eliminate employment programs at
CSU and CCC as well.

l Fifty-seven percent (57%) decrease in the
number of under-represented minorities ad-
mitted to UC Berkeley and thirty-six per-
cent (36%) decrease admitted to UCLA,
the two most-coveted UC schools

* Ten percent (1 O”h)  decrease in the number
of under-represented minorities w h o
planned to enroll in the UC system in the
fall of 1998

l Shift in the admissions process fi-om a con-
sideration of race and gender to an empha-
sis on economic and educational disadvan-
tage

l Restructuring of financial aid programs to
reduce the benefits for women and minori-
ties

l Widespread confusion about the kinds of
programs that can be affected by Proposi-
tion 209 and institution-specific initiatives

l Call for the reexamination of ethnic and
gender studies programs

Implications of Changes

l Inequality of post-secondary educational
opportunities for California’s diverse popu-
lation

l Decrease in the quality of education re-
ceived  at post-secondary institutions due to
the decline in student diversity

l Reduction in the number of minority candi-
dates qualified to meet the needs of Cali-
fomia’s booming economy

l Increase in the wage gap between members
of different ethnic groups

l Limitation of remedies available to address
race- and gender-based discrimination in
education

Survey Findings
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Report Recommendations

l UC, CSU, and CCC should use effective,
state-financed data collection and monitor-
ing processes to measure the effect of
changes made to outreach, retention, and
financial aid, as well as the CSU and UC
admissions process

l The California Commission on Post-
Secondary Education should receive addi-
tional government funding to monitor the
impact of the recent policy shifts on admis-
sions requirements and the admissions pro-
cess

l UC, CSU, and CCC should engage in pro-
active efforts to guarantee equal opportu-
nity and access to education for all Califor-
nians

l UC, CSU, and CCC should expand out-
reach efforts to include race- and gender-
targeted programs

l All higher education institutions should de-
velop a consistent, state-wide definition of
economic and educational disadvantage as
it applies to admissions, outreach, and fi-
nancial assistance programs

l The State and its higher education institu-
tions should develop the structures neces-
sary to support the recent policy shifts, in-
cluding increased financial aid programs
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EDUCATION
Kindergarten through high school

The impact of Proposition 209 has been
relatively low on K- 12 education. The majority
of desegregation programs are court ordered;
they are explicitly exempted from 209’s cover-
age. Voluntarily adopted programs may, how-
ever, be impacted as will the attempts to diver-
sify the teaching and administrative staffs

Despite the advent of these programs,
the diversification of the teaching staff has only
begun. A significant disparity still exists be-
tween the demographics of the student body
and their teachers. In 1996-97, for example,
78.8% of teachers were white but only 39.6%
of students were. Only 10.6% of the teachers
were Hispanic compared to 39.6% of the stu-
dent body.

Implications of the Changes

l increased disparity between the racial and
gender demographics of the teaching staff
and their student bodies

l Reduction in the use of race- and gender-
conscious curricula and in voluntary deseg-
regation programs

l Isolation of minority and female students
within the K- 12 system

Report Recommendations

l The California Department of Education
should strengthen, enforce, and expand
equal employment and diversity programs
in the hiring of teachers to meet Califor-
nia’s need for more minority teachers

Affirmative action programs at the ele-
mentary and high school level have consisted
primarily of desegregation programs, such as
transit plans, magnet schools, and outreach. In
addition, affirmative  action employment pro-
grams focused on achieving diversity among
teachers and administrative staff to improve the
effectiveness of the  teaching and the quality of
education all students receive.

l The Department of Education should de-
velop the structures necessary to monitor
the effects of any policy changes, curricu-
lum revisions, and elimination of consent
decrees

l Individual school districts should ensure
the continuation of programs designed to
prevent the isolation and resegregation of
girls and minority students

Survey Findings

l Few changes in district desegregation pro-
grams

l Concerns about funding for race- and gcn-
der-conscious curricula

l Increased scrutiny of the legality of pro-
grams created to address dcJ,fhcto  segrcga-
tion in urban city schools

l Decreased efforts for teacher at’firmativc
action employment programs
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STATE OF WASHINGTON

OFFICE OF THE GOVERNOR

P.0. Box 40002 l CXympia,  Washington 98504-0002 l (360) 902-411  I l FAA’ (360) 753-1110

GOVERNOR’S DIRECTIVE No. 98-01

TO: All Executive Agencies and Institutions of Higher Education

FROM: Gary Locke, Governor

DATE: December 3, 1998

SUBJECT: Implementation of-Initiative  Measure 200

Initiative Measure 200 (1-200) becomes effective today. When the voters of our state approved 1-200,
they were making a statement that they wanted to end preferences based on race or sex while leaving
unchanged preferences for people with disabilities, for veterans, and for people over 40  years of age.
1-200  is now the law of our state and I will uphold and implement the law as I am sworn to do. This
directive is how 1 believe state agencies should implement 1-200.

We must make sure that everyone is given fair and equal consideration in public employment, public
contracting. and public education. Therefore. we must continue and intensify our outreach and
recruitment efforts to encourage diversity. Diversity is what makes our state and country unique. And
our diversity is a vital source of strength. creativity, and innovation.

I-200 is a new statute and does not repeal or supersede pre-existing statutes. Our task is to harmonize the
new and existing laws to the greatest extent possible. In cases of a direct, irreconcilable conflict, I will
read I-200 as implicitly repealing or overriding pre-existing law.

To aid in implementing 1-200, J have identified several broad categories of laws, rules, policies and
procedures that may be affected. Each of those categories is described below, together with my decision
for addressing 1-200’s  impact. All executive agencies are directed to review their rules, policies,
procedures and goals and to make changes where necessary to be consistent with this directive. While I
cannot direct the actions of our state-s institutions of higher education, I encourage them to consider this
directive to ensure consistency across state government in the application of 1-200.

I. PUBLIC EMPLOYMENT:

A. Race, Sex, etc. Shall Not Be Considered in Hiriw Decisions.

Race, sex, color, ethnicity and national origin may not be used in the final selection of an applicant for
public employment, unless allowed under section 4 of I-200 (exempting an action that is “based on sex
and is necessary for sexual privacy or medical or psychological treatment; or is necessary for undercover
law enforcement. . . “) or section 6 of I-200 (exempting actions “that must be taken to establish or
maintain eligibility for any federal program, if ineligibility would result in a loss of federal funds to the
state”).

I
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B. Plus 3, Exception Testing, and Exam Screening Adiustment  Shall Be Discontinued When Based
on Race, Sex, etc.

Much debate has occurred over whether the “plus 3 system, ” “exception testing,” and “exam screening
adjustment” can be continued under 1-200. The “plus 3 system’! is a program where three additional
names of applicants from an under-represented group may be considered for employment if the group of
applicants originally referred to the employer lacked adequate representation of the group. “Exception
testing” is a process that, under extenuating circumstances, allows people to submit job applications
even when the application period has closed. One of those circumstances is when certain groups are
under-represented in the eligible applicant pool. “Exam screening adjustment” allows applicants from an
under-represented group to take an oral employment exam if the original group of oral exam applicants
lacked adequate representation of the group.

The plus 3 system, exception testing, and exam screening adjustment, while clearly not part of the final
selection of an applicant, are much closer to the final selection decision than outreach and recruitment
programs. Accordingly, use of these tools based on race. sex, color, ethnicity or national origin shall be
discontinued unless allowed under sections 4 or 6 of 1-200. At the same time, use of the plus 3 system.
exception testing, and exam screening adjustment shall continue for veterans, disabled veterans, people
with disabilities, people over 40 years of age, and other groups of people not affected by 1-200.

C. Plans and Goals Shall Remain, but Use of Plans and Goals Shall Not Be Bindine.

Affirmative action plans and goals are themselves not in conflict with I-200 and shall be maintained, but
shall not be binding unless allowed under sections 4 or 6 of 1-200. Comparison of actual employment
data with plans and goals may reveal barriers to equal opportunity or the need to increase outreach and
recruitment efforts. However, race, sex, color, ethnicity or national origin shall not be considered in the
final selection of an applicant.

D. Outreach and Recruitment Efforts Shall Be Intensified.

Outreach and recruitment programs designed to generate the best pool of qualified applicants for
employers are not in conflict with 1-200.  Efforts to increase the number of applications from
under-represented groups shall be intensified to make sure all qualified individuals are included and
given fair consideration in public employment.

II. PUBLIC CONTRACTING:

A. Race, Sex, etc. Shall Not Be Considered in Awarding Construction Contracts or Contracts for
the Purchase of Goods and Services.

Race. sex. color. ethnicity and national origin may not be used in the final selection of a bidder for a
public contract. unless allowed under sections 4 or 6 of 1-200. Adding preference points or price
preferences for meeting Minority and Women Business Enterprises (MWBE) goals, requiring attainment
of MWBE goals as a condition of responsiveness, or otherwise awarding a contract to a bidder who did
not submit the lowest bid but who met MWBE goals, and similar programs shall be discontinued, unless
allowed under sections 4 or 6 of 1-200.

B. Laudatorv  Goals Shall Be Continued.

MWBE purchasing and contracting goals are themselves not in conflict with I-200 and shall be
maintained, but shall not be binding unless allowed under sections 4 or 6 of 1-200.  Otherwise, the goals
shall be continued as laudatory goals. Agencies shall continue to establish laudatory goals for specific
contracts to encourage participation of MWBE’s in state contracting. However, the laudatory goals shall
not be mandatory: meeting them shall not be a condition of responsiveness; and there shall be no
sanctions for failure to meet them. The Office of MWBE shall also continue to establish annual overall
goals that will guide agencies in establishing laudatory goals. Annual overall goals are intended to help
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eliminate improper discrimination by identifying disparities between the number of qualified contractors
of a particular group able to perform a particular service and the number actually engaged in work under
state contracts. Comparison of actual contracting data with goals may reveal barriers to equal
opportunity or the need to increase outreach and recruitment efforts. However. race, sex, color. ethnicity
or national origin shall not be considered in the final selection of a contractor.

C. Outreach and Recruitment Efforts Shall Be Intensified.

Outreach and recruitment programs designed to broaden the pool of potential contractors and provide
notice of public contracting opportunities are not in conflict with 1-200. Efforts to increase the number of
contractors from under-represented groups shall be intensified to make sure all qualified contractors are
included and given fair consideration in public contracting.

III. PUBLIC EDUCATION:

A. Student Bodv Diversitv  is Encouraged.

Diversity of all kinds - racial, gender, ethnic, socio-economic, and geographic to name a few - are
vitally important to the educational experience. It is thought-provoking interaction with people different
from ourselves that opens our minds, broadens our perspectives and sets a top-quality education apart
from a mediocre one. I encourage our state institutions of higher education to intensify recruitment and
outreach programs to maintain diversity in our state’s educational system. However, preferences in
admissions based on race, sex, color, ethnicity and national origin should be discontinued.

B. Hiring! and Contracting.

Institutions of higher education that do not use state agencies in employment or contracting are
encouraged to consider this directive to ensure consistency across state government in the application of
1-200.

IV. CONCLUSION:

The purpose of this directive is to give general guidance to ensure that the new law is applied uniformly
across state government. If you have questions regarding specific programs, please contact Dennis
Karras,  Director of the Department of Personnel, for questions relating to public employment; Marsha
Tadano Long, Director of the Department of General Administration, for questions relating to public
contracting; Jim Medina, Director of the Office of MWBE, for questions relating to MWBE goals; and
Everett Billingslea, my general counsel, for general assistance.

The section headings contained in this directive are for reference purposes only and do not affect in any
way the meaning or interpretation of this directive, The text of I-200 is available here.
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