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STATEMENT OF THE CASE

On Cctober 26, 1999 the Secretary of State submitted to
the Ofice of the Attorney General four initiative petitions
seeking to amend the Florida Constitution. Three of the
initiatives claim to seek to bar the government from treating
people differently based on race, color, ethnicity, or national
origin in (1) public education, (2) public enploynent, and (3)
public contracting, respectively. The fourth initiative (the
"omibus initiative") claims to seek to end governnental
discrimnation and preferences based on race, sex, color,
ethnicity, or national origin in public education, employment,
and contracting. On Novenber 23, 1999, the Attorney GCeneral
petitioned this Court for advisory opinions regarding whether the
proposed anendnents conply with the requirenments of Article X,
Section 3 of the Florida Constitution and Section 101.161,
Florida Statutes. The titles of the proposed anendnents are as
follows:

AMENDMVENT TO BAR GOVERNMENT FROM TREATI NG PEOPLE
DI FFERENTLY BASED ON RACE | N PUBLI C EDUCATI ON.

AMENDVENT TO BAR GOVERNMENT FROM TREATI NG PEOPLE
DI FFERENTLY BASED ON RACE IN PUBLIC EMPLOYMENT.

AMENDVENT TO BAR GOVERNMENT FROM TREATI NG PEOPLE
DI FFERENTLY BASED ON RACE I N PUBLIC CONTRACTI NG

END GOVERNMENTAL DI SCRIM NATI ON AND PREFERENCES
AMENDMENT.




By order dated Decenber 2, 1999 this Court, sua sponte,

consolidated these four cases for all appellate purposes. By

interlocutory orders of the same date, the Court ordered

i nt er est ed
1999 .!

A.

parties to file their briefs on or before Decenber 22,

THE FOUR | NI TI ATI VES

The titles, sunmmaries, and texts of three of the four

proposed anendnents, concerning public education, public

enpl oynent,
except for
the propos

bel ow, is

and public contracting, respectively, are identical,
the above-listed subject areas. Thus, the summary of
ed amendnent concerning public education, as quoted

identical to the ones concerning public enploynment and

public contracting, except for the substitution of "public

enpl oynment" and "public contracting" for "public education":

Amends Declaration of Rights, Article | of the
Florida Constitution, to bar state and |ocal
government bodies from treating people differently
based on race, color, ethnicity, or national
origin in the operation of public education,
whet her the program is called "preferential
treatnment,” "affirmative action,” or anything
el se. Does not bar prograns that treat people
w thout regard to race, color, ethnicity, or
national origin. Exenpts actions needed for
federal funds eligibility.

1 Counsel has confirned that briefs for |ILn re Amendnent To Bar

Gover nnent

From Treating People Differently Based On Race In

Public Enploynent, Case No. 97,087, are due on Decenber 22, 1999

and not De

cenber 21, 1999 as stated in the Oder.




The full text of the proposed anendment concerning
public education provides as follows:

ADD SECTION 26 TO ARTICLE 1, FLORIDA CONSTI TUTION AS
FOLLOWS:

(1) The state shall not treat persons differently
based on race, color, ethnicity, or national origin in
the operation of public education.

(2) This section applies only to action taken after
the effective date of this section.

(3) This section does not affect any |law or
governnental action that does not treat persons
differently based on the person's race, color,
ethnicity, or national origin.

(4) This section does not invalidate any court order
or consent decree that is in force as of the effective
date of this section.

(5) This section does not prohibit action that nust be
taken to establish or maintain eligibility for any
federal program if ineligibility would result in a

| oss of federal funds to the state.

(6) For the purposes of this section, "state"
includes, but is not necessarily limted to, the state
itself, any city, county, district, public college or
university, or other political subdivision or
governmental instrumentality of or within the state,

(7) The renedies available for violations of this
section shall be the same, regardless of the injured
party's race, color, ethnicity, or national origin, as
are otherwi se available for violations of then existing
Fl orida education discrimnation |aw.

(8) This section shall be self-executing. If any part
or parts of this section are found to be in conflict
with federal law or the United States Constitution, the
section shall be inplenented to the maxi num extent that
federal law and the,United States Constitution permt.
Any provision held invalid shall be severable from the
remai ning portions of this section.

3
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The "public enployment” and "public contracting”" initiatives are
i dentical, except for substituting those terms for "public
education" 1in paragraph one and substituting "enploynment" for
“education" in paragraph 7.

The ballot initiative entitled "End Governnental
Discrimnation and Preferences Anendnment"” varies in several ways
from the above three proposed anendments. I'ts summary is as
follows:

Amends Declaration of Rights, Article | of Florida
Constitution, to bar government from treating
people differently based on race, sex, color,
ethnicity, or national origin in public education,
enpl oynent, or contacting, whether the program is
called "preferential treatnment,” ‘affirnmative
action," or anything else. Does not bar prograns
that treat people equally wthout regard to race,
sex, color, ethnicity, or national origin.

Exenpts bona fide qualifications based on sex and
actions needed for federal funds eligibility.

The full text of this proposed anmendnent also differs
somewhat from the other three initiatives. The differences in
| anguage are highlighted bel ow

ADD SECTION 26 TO ARTICLE 1, FLORI DA CONSTI TUTI ON
AS FOLLOWE:

1) The state shall not discrimnate against, or grant
preferential treatnment to, any individual or group on
the basis of race, sex, color, ethnicity, or national
origin in the operation of public enploynment, public
education, or public contracting.

2) This section applies only to action taken after
the effective date of this section.

3) This section does not affect any law or
governmental action that does not discrimnate against,




or grant preferential treatnent to, any person or group
on the basis of race, sex, color, ethnicity, or
national origin.

4) This section does not affect any otherw se |awful
classification that: (a) Is based on sex and is
necessary for sexual privacy or nedical or

psychol ogi cal treatment; or (b) Is necessary for
undercover |aw enforcement or for film video, audio,
or theatrical casting; or (c) Provides for separate
athletic teans for each sex.

5) This section does not invalidate any court order
or consent decree that is in force as of the effective
date of this section.

6) This section does not prohibit action that must be
taken to establish or maintain eligibility for any
federal program if ineligibility would result in a

| oss of federal funds to the state.

7) For the purposes of this section, “state”
includes, but is not necessarily limted to, the state
itself, any city, county, district, public college or
university, or other political subdivision or
governnental instrunentality of or within the state.

8) The renedies available for violations of this
section shall be the sane, regardless of the injured
party's race, sex, color, ethnicity, or national
origin, as are otherw se available for violations of
then existing Florida antidiscrimnation |aw

9) This section shall be self-executing. If any part
or parts of this section are found to be in conflict
with federal law or the United States Constitution, the
section shall be inplenented to the maxi num extent that
federal law and the United States Constitution permt.
Any provision held invalid shall be severable from the
remaining portions of this section 1.

B. | NTEREST OF THE amrcus CURI AE

The Leadership Conference on Cvil Rights ("Leadership

Conference") is a coalition of nmore than 185 nati onal




organi zations representing persons of color, wonen, |abor unions,
individuals with disabilities, older Americans, major religious
groups, gays and leshians, and civil liberties and human rights
groups. Together, over 50 mllion Anericans belong to the
organi zations that conprise the Leadership Conference. There
are active state chapters of Leadership Conference organizations
Iin every state in the Nation, including Florida.

For almst a half century the Leadership Conference has
led the fight for equal opportunity and social justice. The
Leadership Conference has and continues to coordinate the
canpaign to make equal justice the law of the land. The G vil
Rights Acts of 1964 and 1991, the Voting Rights Act of 1965, the
Fair Housing Act of 1968 and its 1988 Anendnent Act, the Family
and Medical Leave Act, the Americans with Disabilities Act and
Title 11X among others - all were pushed to passage with the help
of the Leadership Conference and the national coalition it

mustered and nobilized.

Il SUMVARY OF ARGUMENT

The initiatives do not satisfy the requirements of
section 101.161, Florida Statutes, because their titles and
summaries do not fairly apprise the voters of the subjects and
effects of the proposed anendnents. By using vague and highly
charged |anguage, the initiatives obscure their effects, causing

voters to cast their ballots wthout understanding what they are




voting on, and potentially causing voters to believe that they
must engage in the very “logrolling” proscribed by Article X,
Section 3 of the Florida Constitution.

First, the initiatives' summaries msleadingly suggest
that Florida governmental entities - the legislature, state and
| ocal executive bodies, and the courts = can be precluded
from adopting affirmative race- and gender-conscious remnedies.
This flies in the face of well-established federal statutory and
constitutional precedent that such renedies are permssible and
my be required for past discrimnation or to serve other
conpel ling governnental interests. Although all Florida
governnental entities are obliged to consider and undertake such
nmeasures where appropriate, the courts, in particular, are
required by the Supremacy Cause to do so. The summaries’
acknowl edgrment of an exception for "actions needed for federal
funds eligibility" is thus woefully underinclusive. It is also
hopel essly uninformative, given the breadth of prograns that are
subject to federal constraints.

Second, the initiatives' titles and summaries use vague
and anbi guous |anguage that fail to apprise the electorate of the
proposed amendnents' subjects and effects. They use the terns
"preferential treatnment” and "affirmative action," but those
terms are indetermnate and mght be construed by voters as

meaning anything from quotas to nentoring or outreach




prograns to even data collection and record-keeping
requirenents. Indeed, CGovernor Jeb Bush's “One Florida
Initiative" purports to distinguish ‘preferences,” which he
eschews, from "affirmative action properly understood,” which he
claims to enbrace. It is inpossible to determine from the text
of the proposed anendnents, let alone from their sunmaries, which
types of actions would be permtted and which would be

prohi bi t ed. Experience under simlarly worded initiatives in
other states denonstrates that these terns are anbiguous and do
not fairly apprise voters of the intended effects of the
initiatives.

Uncertainty also inheres in the sunmaries' use of the

terns "public education,” "public enploynent,” and "public
contracting," as what is conprehended within them is not
expl ai ned. Simlarly, use of "government" and "state or |ocal

governnent bodies" in the titles and summaries to describe the
non-exclusive array of entities affected by the proposed
amendment is not infornative. The titles and summaries |ikew se
use "people” to describe those to be protected from
di scrimnation, but the initiatives refer to "persons," a
potentially nore conprehensive term that |eads to another
m sl eading anbiguity.

The initiatives also "fly under false colors,” a

practice this Court has previously disallowed. Three of the




initiatives refer exclusively to race in their titles, yet all
three affect classifications based on ethnicity, national origin,
and color, too; the fourth initiative decries sinply
"discrimnation,” wthout explaining that it concerns

di scrimnation based only on race, gender, color, ethnicity, or
national origin. So, too, the initiatives fail to acknow edge
that the Florida Constitution already includes protections
against discrimnation, potentially msleading voters to believe
that the initiatives add protections that in reality they take
away. Finally, the omibus initiative summary's reference to
"bona fide qualifications based on sex" is an anbiguous and

| naccurate description of the exceptions provided in the proposed
anmendnent .

For all of these reasons, the titles and sumaries fail
to provide fair notice of their multiple subjects and effects.
Accordingly, the initiative petitions and ballot summaries should
be stricken for failure to conply with the requirenents of
Article XI, Section 3 of the Florida Constitution and Section
101. 161, Florida Statutes.

[11. ARGUMENT

Each of the initiatives is defective because the
summaries and titles do not fairly describe for the voters the
subjects and effects of the proposed constitutional amendnments.

They mi sleadingly suggest that State bodies can avoid their




federal obligations to consider and to inplenment affirnmative
race- and gender-conscious renedies Where appropriate. Their
anbi guous and sinplistic terms also serve to mask the conplex and
far-reaching consequences of the amendnents. None of the
initiatives should be permitted to be placed on the ballot.

Section 101.161(1), Florida Statutes, provides in

pertinent part as follows:

Whenever a constitutional anendnent , . , IS
submtted to the vote of the people, the substance
of such anendnent . . . shall be printed in clear
and unanbi guous | anguage on the ball ot :

The substance of the anendnent . . . shall be an

expl anatory statenent, not exceeding 75 words in
l ength, of the chief purpose of the neasure. The
ballot title shall consist of a caption not
exceeding 15 words in length, by which the measure
is commonly referred to or spoken of.

The purpose of Section 101.161, Florida Statutes, is "to assure
that the electorate is advised of the true neaning, and

ram fications, of an anmendnent." Askew v. Firestone, 421 So. 2d

151, 156 (Fla. 1982). See also Advisory Opinion to the Attorney

General - Restricts laws Related to Discrimnation, 632 So. 2d
1018, 1022 (Fla. 1994). “[S]lection 101.161, requires that the

ballot title and summary state in clear and unanbi guous | anguage

the chief purpose of the neasure." Askew, 421 So. 2d at 154-

155. See also Advisory pinion to the Attorney Ceneral Re

Florida Locally Approved Gaming, 656 So. 2d 1259, 1262 (Fla.

1995). Ball ot sumaries are not required to include all

10




possible effects, Gose v. Firestone, 422 So. 2d 303, 305 (Fla.

1982), nor nust ballot summaries "explain in detail what the

proponents hope to accomplish.”" Advisory Qpinion to the

| lish - Ti ficial f Elorid 520
so. 2d 11, 13 (Fla. 1988). The ballot titles and sumari es,
however, nust be "accurate and informative" and "give voters
sufficient notice of what they are asked to decide to enable

them to intelligently cast their ballots." Advisory Qpinion to

the Attorney General Re Casino Authorization, Taxation and

Requl ation, 656 So. 2d 466, 468 (Fla. 1995) (quoting Smth v,

Arerican Airlines, Inc., 606 So. 2d 618, 620-621 (Fla. 1992)).

This Court "can not approve [a ballot summary that contains] an
anmbiguity that will in all probability confuse the voters who
are responsible for deciding whether the anmendnment should be

included in the state constitution." Advisory pinion to the

Attorney General - Restricts Laws Related to D scrimnation, 632

so. 2d at 1021. The proposed initiatives do not satisfy the

pertinent requirements.?

2 Qur argunent focuses primarily on violations of the
requirenents of Florida Statutes, Section 101.161. I n doing so,
we also denonstrate that the initiatives violate the single-
subject rule of Article X, Section 3 of the Florida

Consti tution. Because the Attorney Ceneral's petitions addressed
the latter requirenent, and we understand that other interested
parties intend to do so, too, we wll not repeat argunents

concerning the single-subject rule here.

11




A. THE SUWARI ES M SLEADI NGLY SUGGEST THAT THE STATE, AS
A MATTER OF STATE LAW CAN AVOD |ITS FEDERAL LEGAL
RESPONSI BI LI TI ES

It is by now clear that the federal constitution and
laws permit, and in sone instances require, renedies that take
account of race, color, gender, ethnicity, or national origin.

In Adarand Constructors, Inc. v. Pena, 515 U S. 200, 227 (199%95),

the United States Supreme Court held that racial classifications
are constitutional ‘if they are narrowy tailored neasures that
further conpelling governmental interests.”?® This is true

whet her the classification is inposed by a federal, state, or

| ocal actor. Id. By inplying that the State and its

subdi visions may avoid the need to consider and to inplenent
such renmedies in appropriate cases, the initiatives' summaries
are quite m sleading.

Race-conscious renedies have been sanctioned, to one
degree or another, in each of the areas addressed by the
initiatives: public education, public contracting, and public
enpl oynent . In one of the Court's earliest such cases,
concerning higher education, for exanple, it concluded that a
public university's race-conscious admssions policy could be

constitutionally permissible where "race or ethnic background

! Cf. cCraig v. Boren, 429 U S. 190, 197 (1976)
("classifications by gender nmust serve inportant governmental
obj ectives and nust be substantially related to achievenent of
those objectives").

12




[is] deemed a ‘plus’ in a particular applicant's file" but is

not the sole basis used for determning adm ssion. See Resents

of the University of California v. Bakke, 438 U S. 265, 317

(Powel |, J.); id. at 296 n.36 (‘As | amin agreenent with the
view that race may be taken into account as afactor in an
admi ssions program | agree with ny Brothers BRENNAN, WH TE,
MARSHALL, and BLACKMUN that the portion of the judgment that
woul d proscribe all consideration of race nust be reversed.").
Sinmlarly, in public enploynment, the Court has
sustained a local governmental agency's affirmative action plan
that set goals to increase the representation in the workforce
of wonen and racial and ethnic mnorities by taking their
gender, race, and ethnic background into account as one factor,

but not the only one, in hiring and pronotion decisions. See

Johnson v. Transportation Agency, 480 U S. 616 (1987). The plan

at issue had as its goal the remediation of substantial

underrepresentation of wonmen and mnorities in certain job
categories, neasured relative to the proportion of wonen and

mnorities in the relevant |abor pool. See id. at 631-636.% It

4 The Court held that a public enployer could permssibly
adopt such a plan if there were a ‘manifest inbalance" in

enpl oynent of wonen or mnorities in job categories that
traditionally have been segregated. ©Seed . at 631-32. Such an
i nbal ance could be shown by evidence that would anmount to proof
of a prima facie case of past discrimnation, as was suggested
by Justice O Connor, id. at 649 (O Connor, J., concurring), but

13




was also inportant that the plan "expressly directed that

nunerous factors be taken into account in making hiring

decisions, including specifically the qualifications of fenale
applicants for particular jobs." Id. at 637 (O Connor, J.,
concurring). Because no specific jobs were set aside

exclusively for wonen or mnminorities, and because the plan did
not establish fixed quotas for hiring or pronotion of wonen and
mnorities, it was found not to disturb unnecessarily the rights
of men or non-mnorities. See id. at 637-638 (O Connor, J.,
concurring). It was also inportant to the Court that the plan
was not permanent, reflecting its renedial character. See id.
at 639-640 (O Connor, J., concurring).

The Court has |ikew se sustained affirmative action in

the field of public contracting. In Fullilove v. Klutznick, 448

U.S. 448 (1980), the Court upheld a congressional program that
required that at |east 10% of federal public works block grant
funds be expended in contracts with mnority-owned businesses.
The program was established to break the historic pattern of
egregious exclusion of mnority-owned firnms from federal
contracti ng. Seed . at 459-463 (Burger, C. J.). It "was
designed to ensure that . . . [grantees] would not enploy

procurenent practices that Congress had decided mght result in

the Court did not enbrace that standard of proof as a necessary
condition precedent, id. at 632-33.

14
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r

perpetuation of the effects of prior discrimnation which had
inpaired or foreclosed access by mnority business to public
contracting opportunities." Id. at 473 (Burger, C.J.). In his
plurality opinion for three Justices, Chief Justice Burger
expressly “reject[ed] the contention that in the renedial

context the Congress nust act in a wholly 'color-blind

fashion," id. at 482, as did a clear mgjority of the Court, sgee
id. at 517 (Marshall, J.) ("'racial classifications are not per
se invalid under [the Equal Protection Cause of] the Fourteenth

Amendrment'"  (quoting Bakke, 438 U.S. at 356 (Brennan, J.)).’

The Court's action in approving race-conscious
remedies has not been limted to those voluntarily adopted by
executive or legislative bodies, but has also enbraced

judicially inposed renedies. In United States v. Paradise, 480

US 149 (1987), for exanple, the Court sustained a district

court order requiring the Al abana Departnent of Public Safety to

i Justice Powell wote separately to affirm that his
concurrence was based on his assessnent that the program could
withstand, in effect, the strict scrutiny later clearly nandated
by Adarand, which he articulated as whether the program was “a
necessary neans of advancing a conpelling governmental interest,”
id. at 496, and that it was narromMy tailored, id. at 510-515.

In her opinion for the Court in Adarand, Justice O Connor took
special note of and relied upon Justice Powell's concurrence, see
515 U.S. at 219, 235, and expressly disavowed the inplication, if

any, in Fullilove that any less rigorous standard is appropriate,
id. at 235. The Adarand Court expressed no view on whether the
program addressed in Fullilove would neet the strict scrutiny

standard. 1Id.
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pronmote one black trooper for each white pronoted, as long as
there were qualified black candidates, until the department
submtted a pronotion procedure of its own that did not
perpetuate the effects of its past discrimnation. Al t hough she
di ssented in Paradise, Justice O Connor cited it as an instance
where “every Justice of this Court agreed that the Al abama
Department of Public Safety's 'pervasive, systematic, and
obstinate discrimnatory conduct' justified a narrowmy tailored
race-based renmedy." Adarand, 515 U S at 237 (citations

omtted), Conversely, in United States v. Fordice, 505 U S. 717

(1992), which considered how M ssissippi should renmedy its
history of de jure segregation of its public university system
the Court rejected the lower courts' views "that adoption and

i npl ementation of race-neutral policies alone suffice to
denonstrate that the State has conpletely abandoned its prior
dual system of institutions of higher education for whites and
blacks. 1d. at 729 (enphasis added). These are but a few of
the exanples of the Court's recognition that race- or gender-
conscious renedies may be directed by a court. &ee. also,

United States v. Virginia, 518 U S. 515 (1996) (renedy for

exclusion of wonmen from Virginia Mlitary Institute).
Thus it is far too late to dispute that “[t]lhe unhappy
persistence of both the practice and the lingering effects of

racial discrimnation against mnority groups in this country is

le




'

an unfortunate reality, and government is not disqualified from
acting in response to it.” Adarand, 515 U.S. at 237. By

ni

purporting to elimnate preferential treatnent,' ‘affirmative
action,' or anything else,” the initiatives can mslead the
voters to believe that they can, contrary to federal |aw,
"disqualify" the various levels of governnent of Florida from
acting to remedy invidious discrimnation and its effects. The
m sl eading nature of the initiatives can have pernicious results
for the voters and for the State.

As the Supreme Court has just recently reaffirned, the
States are not free “to disregard the Constitution or valid
federal |aw The States and their officers are bound by
obligations inposed by the Constitution and by federal |aws that
conport with the federal design. W are unwilling to assune the

States will refuse to honor the Constitution or obey binding

laws of the United States." Alden v. Mine, 119 S. C. 2240,

2266 (1999). Yet the initiatives mslead voters to think that
the State will wundertake just such a refusal. Mor eover ,

assumi ng arguendo that the initiatives could disable the Florida
| egislature or other governnmental bodies within Florida from
adopting affirmative race- or gender-conscious action where
appropriate to remedy discrimnation or serve other conpelling

governmental interests, the initiatives would lead to highly

irrational and inefficient results, of which the voters are not
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fairly and adequately apprised. For exanple, they mi ght
preclude voluntary actions to resolve litigation, forcing the
State or other entities to incur unnecessary expense and to
accept a renedy inmposed by the judiciary, rather than having the
opportunity to shape a renmedial course that nakes sense to and
is adopted by the people's representatives or other nenbers of
the political branches of government. The voters are given no
hint of this potential result.

Further, Florida state courts are bound by the
Supremacy Clause of the United States Constitution: “This
Constitution, and the laws of the United States which shall be
made in pursuance thereof . . . shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any State to the Contrary
not wi t hst andi ng. " U S Const. art. VI. Thus even assum ng
arguendo that the initiatives could permssibly limt the
ability of State and l|ocal executive and legislative bodies to
fashion race- or gender-conscious renedies that federal |aw
requires, the initiatives clearly cannot so constrain the powers
of the State's courts. Agai n, however, the summaries wll
mslead the voters to believe that the initiatives inpose just
such a constraint.

The initiatives' sunmmaries do contenplate an exception

for "actions needed for federal funds eligibility," but this
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term is vague and anbiguous and risks msleading the voters.

For one thing, affirmative action may be necessary under federal
law for reasons other than funding eligibility, and the voters
are not so apprised, as just discussed. For another, a plethora
of federal progranms require that participating agencies or
recipients of federal funds undertake actions that could
potentially be found to run afoul of the initiatives. Title V
of the Gvil Rights Act of 1964, 42 US C § 2000d to 2000d-4,
for exanple, generally conditions the receipt of any federal
funds on the recipient's commtnment not to discrimnate in the
conduct of the recipient's program Title VI's reach is
necessarily vast, and it is understood to inplicate the full
range of rights and renmedies under the Equal Protection C ause

of the Fourteenth Anendnent. See, e.qg., United States wv.

Fordice, 505 U S. 717, 732 n.7 (1992): Sandoval v. Hagan, 1999
W. 1075102 (11th Gr. Nov. 30, 1999). Wiich Florida state
prograns will be permtted to engage in which activities that
m ght otherwise be prohibited by the initiatives is thus nowhere
delineated for the voters. In effect, the initiatives would
create a two-tier system of disparate standards for permssible
governmental conduct, and voters wll have no way to know what
they are enacting if they vote for them

Finally, in light of the foregoing, the initiatives'

explicit treatment of renedies is hopelessly vague, and no fair
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description of it is provided in the sunmmaries. The initiatives
have a provision stating that “[tlhe renmedies available for
violations of this section shall be the sane, regardless of the
injured party's race, color, ethnicity, or national origin, as
are otherw se available for violations of then existing Florida"
discrimnation law respecting education and employment.® The
initiatives give no notice of what those renedies are; whether
the renedies could expand or contract is also unclear, because
"then existing” could refer to the tine of enactnment of the
initiative or the tinme of the violation. And of course, as has
al ready been discussed extensively, various forms of renedies
that mght be argued to be "affirmative action," "preferential
treatment,"” or "anything else" are now well established in the
|law - yet the summary purports in each case to bar such actions.
What renedies are left is thus totally unclear. In any event,
by not discussing the issue of renedies at all, each of the
initiatives' summary fails to give fair notice of the substance
and effect of the initiative.

In sum “[tlhe critical issue concerning the |anguage

of the ballot summary is whether the public has 'fair notice' of

6 The public contracting initiative provides for the renedies
avail able wunder "then existing Florida enploynent discrimnation
law." The omibus initiative nakes reference additionally to

gender and provides nore generally for the renmedies "otherw se
available for violations of then existing Florida
antidiscrimnation |aw"
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the neaning and effect of the proposed anendment."” In re

Advisory pinion to the Attorney Ceneral - Restricts Laws

Related to Discrimnation, 632 So. 2d 1018, 1021 (Fla. 1994).

For all the reasons outlined above, the ballot summaries in
these initiatives fail to do so.

B. THE PROPOSED BALLOT SUMMARIES AND TI TLES DO NOT
APPRI SE THE VOTERS OF THE TRUE MEANI NGS AND
RAM FI CATIONS OF THE PROPOSED AMENDVENTS

The titles and summaries of each of the four
initiatives fail to neet the requirenments of Section 101.161,
Florida Statutes. [ nportant terns used in the titles and
summaries are anbiguous, yet not defined or even found wthin
the texts of the respective initiatives. These vague terns do
not provide voters with the true nmeaning or consequences of the
proposed anmendnents. They are inherently confusing and are not
a fair means of describing the initiatives.

For exanple, the summaries use the terns "preferential
treatnent,” "affirmative action,” and ‘anything else" to
describe the types of programs to be prohibited under the
proposed anendments. These three catch phrases are
indetermnate and could be broadly construed in a manner that is
neither described in the summaries nor intended by those who nay
vote for the initiatives. Though placed in quotation marks as
if to inply that these are ternms of art enployed in the actual

text of the proposed anmendnents, neither the summaries nor the
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texts define "preferential treatment” or "affirmative action" or
explain the enphasis given to them in the summaries.’” Those
terms could be construed to include such varied matters as
quotas, mentoring or outreach programs, or even data collection.
Based upon the summaries, a voter could not possibly understand
the true meaning or possible inpact of the proposed anmendnents.
One voter mght vote for an initiative thinking it dealt only
with quotas, for exanple, wthout know ng that others could
interpret the same initiative to have a nuch broader reach.
Governor Jeb Bush's recent "One Florida Initiative"
respecting public enploynent, education, and contracting
exenplifies how terms such as "preferences" and "affirmative
action" are used in many different ways, rendering the
initiatives' summaries anbiguous and potentially msleading.
Governor Bush's initiative, as he described it, purports, in
some respects, to be affirmatively race-conscious - for exanple,
by continuing to certify mnority businesses, spending nore
resources on "matchmaking" between mnority businesses and state

procurenent agents, and enhancing technical and financial

7 Those terns do not even appear in the four initiatives, wth
the exception of ‘preferential treatnent,"” which appears in but
is not defined by the "End Government Discrimnation And

Pref erences Anendnent." "Anything else" by its very terms is so
expansive as to give voters no opportunity to evaluate the
initiatives on their nerits.
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assistance to mnority businesses. See Remarks by Governor Jeb
Bush, Announcenent of the One Florida Initiative, at 6-7 (Nov.
9, 1999) <http://www.state.fl.us/eog/one_florida/remarks.html>
(attached hereto as Ex. A). Wile he intends to “end([] racial
preferences,”" he clains to continue "affirmative action properly
under st ood. " Id. at 6. Some voters mght believe Governor
Bush's proposals would be permtted by the initiatives; others
m ght believe the opposite. No one would be able to ascertain
from the texts of the initiatives, nmuch less from their titles
and sunmmaries, who was correct. As this Court has noted, ™“[tlhe
voters should never be put in a position of voting on sonething
that, while perhaps appearing to do only one thing, actually
will also result in other consequences that may not be readily

apparent or desirable to the voters." Advisory Qpinion to the

Attorney General-Restricts lLaws Related to Discrimnation, 632

so. 2d 1018, 1023 (Fla. 1994) (CJ. Barkett concurring) .

These defects can also be seen from the experience
wth a simlar proposition circulated in California and adopted
by the voters of that state as Article I, section 31, California
Constitution, popularly known as Proposition 2009. It provides
that “[t]he state shall not discrimnate against, or grant
preferential treatnment to, any individual or group on the basis

of race, sex, color, ethnicity, or national origin in the
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operation of public enploynent, public education, or public
contracting.” Cal. Const. Art. |, § 31(a) ,

Polling of voters in California before and after
Proposition 209's adoption indicated that they did not want to
elimnate all affirmative action prograns. Despite this
hi story, proponents of Proposition 209 are now arguing that
"preferential treatnent,” as used in that provision, includes
any race-conscious effort. See Equal Rights Advocates, "The
Wake of Prop 209: Courts to Define 'Preferential Treatnment"' at
1 <http://www.equalrights.org/AFFIRM/ wake.htms (attached hereto
as Ex. B) . For exanple, after the passage of Proposition 209,
the governor of California ordered all state agencies to stop
even collecting data on the number and value of public
procurenent contracts awarded to mnority- and wonen-owned
busi nesses. See id. at 2; Chinese for Affirmative Action and
Equal Rights Advocates, "Qpportunities Lost - The State of
Public Sector Affirmative Action in Post Proposition 209
California," at 10 <http://www.equalrights.org/survprojs
("Opportunities Lost") (attached hereto as Ex. C) . State and
| ocal agencies also reported declines in outreach efforts and in
certification of mnority and wonmen owned businesses. See
"Qpportunities Lost" at 10-11. These responses certainly went

wel | beyond the electorate's comon understanding of Proposition

24




209 and denonstrate how the initiatives at issue here do not
fairly describe their purposes or effects.

The anbiguity of the proposed |anguage in these
initiatives can also be seen in divergent judicial
interpretations of conparable |anguage in Proposition 209 since

its passage. For exanple, in AWCO Svstem Parking v. Los

Angel es, Cal. Super. C. No. DC189-541 (L.A May 20, 1998)
(attached hereto as Ex. D), the court upheld a mnority and
worren business enterprise (“M/WBE”) program as constitutional.
Under the challenged program bidders were required to "strive
to adhere to levels of participation for each project and
denonstrate that a 'good faith' effort was nmade to secure

MBE/ WBE subcontractors sufficient to reach these levels." Id.
at 1. I'n upholding the program the court "noted that
Proposition 209 does not prohibit Affirmative Action Prograns,
per se," and it held that “[t]he subject policies do little nore
than require prime contractors to provide equal opportunity to
all to conpete for public contracts." Id. at 2. Conversely, in

High-Voltage Works, Inc. v, San Jose, 72 Cal. App. 4th 600 (Cal.

App. 6th Dist. 1999), review sranted and depublished, 88 Cal.

Rotr. 2d 776 (Cal. 1999), the court found that a simlar M/WBE
program inperm ssibly accorded an advantage to certain

subcontractors based upon their race or sex, which it held

violated the "broad terns" of Proposition 209. See id. at 891-
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92. This sort of anbiguity and confusion is precisely what this

Court's pre-ballot review function is intended to help avoid.

cf. Fine v, Firestone, 448 So. 2d 984, 989 (Fla. 1984)

(constitution does not permt initiatives that would require
extensive judicial interpretation after adoption).'

There are numerous other problenms with the
initiatives' titles and summari es. First, they refer to "public
education,” "public enploynent,” and "public contracting,” which
could potentially include all levels and types of public
education, public enploynent, and public contracting. For
exanple, the summaries of the initiatives do not make it clear
what types of schools and prograns are affected by their use of
the term "public education.” Some voters mght guess that the
initiatives concern the consideration of race, gender, or ethnic
background in university adm ssions. QG hers might guess that
"public education” includes schools from pre-school on up, while

others still mght intend such different types of schools and

! A further divergence can be seen in the State of Washington,
where Initiative 200 recently added Wash. Rev. Code § 49.60. 400,
containing |anguage nearly identical to Proposition 209 and the
initiatives at issue here. Contrary to California' s governor,
Washi ngton Governor Gary Locke interpreted Initiative 200 to
permt non-binding affirmative action plans and goals, as well as
outreach and recruiting efforts targeted at wonen and
underrepresented mnorities. See CGovernor's Directive No. 98-01
(Dec. 3, 1998) <http://www,governor.wa.gov/eo/i200.htm> (attached
hereto as Ex. E).
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educational prograns as magnet schools, mlitary schools,
charter schools, English as a second |anguage prograns, and
bilingual prograns, and the accommodations that these schools
and prograns might provide for such groups as minorities, wonen,
and foreign-language speaking students based on their differing
needs.

While the ballot summary need not provide an
explanation of all of a proposed amendnent's details or every

ram fication, Advisory Opinion to the Attorney Ceneral re

Funding for Crimnal Justice, 639 So. 2d 972, 974 (Fla. 199%4),

Section 101.161 requires that voters be informed of the chief
purpose of the amendnent in clear and unanbi guous | anguage.
This essential requirement is not met where, as here, naterial
terms of the initiatives are vague and can be easily

m sperceived by voters as being nmore or less restrictive than
what the initiatives truly intend. This caseis thus different

from such cases as Advisory Opinion to the Attorney Ceneral re

Limted Casinos, 644 So. 2d 71 (Fla. 1994), where this Court

found that the summary of the proposed initiative was not

m sl eading, even where it failed to reveal very specific facts
about the nunber and |ocation of authorized casinos and failed
to provide definitions for terns such as "riverboat casinos."
Id. at 75. Unlike the collateral details at issue in Linted

Casinos, the undefined and anbiguous ternms in this case
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constitute material information that relate directly to the
chief purposes of the initiatives.

Second, the use of the undefined terns "government”
and "people" in the titles and sunmaries of the initiatives
mght easily mslead voters about the constitutional changes
that are being proposed. The titles and summaries of the
initiatives concerning public education, public enploynent, and
public contracting, respectively, refer to "government," whereas
their summaries refer to “state and |ocal government bodies."

In turn, the texts of these initiatives define “state” as being
"not necessarily limted to the state itself, any city, county,
district, public college or wuniversity, or other political
subdi visions or governmental instrunentality of or wthin the
state." In effect, these initiatives appear to affect nmany nore
| ayers and varieties of governnental entities than what the
titles or even the sunmaries purport to disclose. Voters would
be left guessing as to how broadly or narrowly "governnent" or
"state" should be interpreted, since the definition of "state"
itself provides only a non-exclusive list of exanples.

The use of the term "people" in the titles and

sunmaries of these sane three initiatives is also msleading,

since their texts use the term "persons." The summary of the

omi bus proposal |ikew se uses "people," while its text uses the

terms ‘individual or group” and "person or group.” "Individual"
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generally connotes natural persons. "Person" often enconpasses
both natural persons and bodies corporate and politic. "People”
in this context is a vague term that mght refer either to

natural persons or to both natural persons and corporations.

Citizens to Choose Health Care Providers, 705 So. 2d 563, 566

(Fla. 1998) ("This discrepancy between 'natural person' [in the
amendnent] and ‘'citizens' [in the summary] is material and

msleading. 7); Advisory Qpinion to the Attorney GCeneral re Tax

Limtation, 644 So. 2d 486, 495 (Fla. 1994) (“[Tlhe term

‘owner," as used in the summary of the proposed initiative,
includes natural persons and businesses , . , . [Als a result of
these circunstances, the ballot title and summary are

m sl eading.").

Third, although the summaries of the three initiatives
concerning public education, public enploynent, and public
contracting, respectively, refer to "race, color, ethnicity, or
national origin" as prohibited bases for discrimnation, the
titles of the first three initiatives refer only to "race."
Simlarly, in the case of the omibus initiative, the summary
refers to "race, sex, color, ethnicity, or national origin,"
while its title does not nention any basis for discrimnation at
all. Such om ssions are material and fatally msleading, in

that they would |eave some voters to misconstrue the first three

29




initiatives as dealing only with “race,” while mnisconstruing the

omibus initiative as addressing discrimnation or preference

based on a host of characteristics not addressed by it at all.
Fourth, the initiatives run afoul of this Court's

adnonition in Askew v. Firestone, 421 So. 2d 151, 156 (Fla.

1982), that ™“[a]l proposed anmendnent cannot fly under false
colors . . . . The burden of informng the public should not
fall only on the press and opponents of the neasure - the ball ot
title and summary nust do this." In this case, the summaries of
the initiatives merely state that they would "amend Declaration
of Rights, Article | of the Florida Constitution." Thus, a
voter mght conclude from the sunmmary that there are no anti-
discrimnation provisions in the existing Florida Constitution,

and that the amendnents would create new rights not already

established by the Florida Constitution. See Evans V.

Firestone, 457 So. 2d 1351 (Fla. 1984) (holding that failing to

mention a long established provision in the state constitution
that directly related to the proposed anendnent did not satisfy
requirements of Section 101.161). Yet, Florida Constitution,
Article I, Section 2 already prohibits discrimnation based on
race, religion, national origin, and disability.

Even if a know edgeable voter mght be aware that
Article I, Section 2 of the Florida Constitution already

prohibits governnmental discrimnation against certain classes,
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the titles and summaries of the initiatives do not explain how
the proposed anendnents relate to the provisions of Article I,
Section 2. This omssion is simlar to the one in Askew v.

Firestone, where a ballot sumnmary that purported to prohibit

certain governnent officials from certain |obbying activities
failed to advise the public that the state constitution already
contained an absolute ban on certain |obbying. The effect of
the omission was to leave the inpression that the anmendment's
chief purpose was to inpose restrictions on |obbying, when in
reality it relaxed the existing ones. 421 So. 2d at 155-156.
Here, too, the ballot sunmaries are defective because they
represent the amendnent “ag granting citizens greater protection
against . . . government[al discrimnation] wthout revealing

that it has also renmpved an established constitutional

protection.” Evans v. Firestone, 457 So. 2d 1351, 1355 (Fla.
1984) (discussing Askew v. Firestone) .

Finally, the omibus initiative's summary refers to
exenptions for “bona fide qualifications based on sex," but that
is neither a clear nor an accurate description of what the
initiative provides. The text of the initiative does not use
the term "bona fide qualification," and its exceptions extend
beyond classifications based on gender. The initiative "does
not affect any otherwise lawful classification that: (a) Is

based on sex and is necessary for sexual privacy or nedical or
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psychol ogical treatment; or (b) |Is necessary for undercover |aw
enforcement or for film video, audio, or theatrical casting; or
(¢) Provides for separate athletic teans for each sex." Omibus
Initiative | 4. A voter has no way to know what an "otherw se
[awful classification" is. Moreover, different voters may view
“bona fide classifications based on sex" to be either nore or
less inclusive than those enconpassed by the limtations
provided in the initiative, but would not know from the title
and summary that the initiative has such limtations.

Simlarly, they would not know that the initiative has
exceptions for classifications based on factors other than
gender.

As can be seen from all these exanples, the aim and
substance of the initiatives involve multiple subjects that
contenplate a nyriad of conplex results, yet those subjects and
results are obscured by the ambiguous and sinplistic |anguage
used in the titles and summaries. As this Court stated in Askew

v. Firestone, voters mnust be able to "conprehend the sweep of

each proposal from a fair notification in the proposition itself
that is neither less nor nore extensive than it appears to be."

421 So. 2d at 155 (quoting Smathers v, Smth, 338 So. 2d 825,

829) (Fla. 1976)). Because the terms used in the titles and
summaries are highly subjective, this case is analogous to

Advisory Oninion to the Attorney GCeneral re People's Property
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Rights | i di : . f . . |

Property Use May Cover Miltiple Subjects, 699 So. 2d 1304, 1309
(Fla. 1997) (where ternms create a subjective standard, does not
meet the requirements of Section 101.161). Indeed, the

conplexities of the proposed initiatives inplicate the purposes
underlying the single-subject requirenent of Article X, Section

3 of the Florida Constitution: "to avoid voters having to

accept part of a proposal they oppose in order to obtain a

change which they support." Fine v. Firestone, 448 So. 2d 984,
993 (Fla. 1984); see gupra note 2. In the present case, the

anmbiguities in the language are such that the voters nmay well
have to accept parts of the proposal that they oppose w thout
even knowing that those parts exist.

Oral  Arqunent

Pursuant to the Court's scheduling orders, Amcus
Curiae Leadership Conference on Cvil R ghts hereby requests the

opportunity to be heard during oral argument of these cases.
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e foregoing reasons, the initiative

summaries should be stricken from the

ballot for failure to conply with the requirements of Article
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Appendix A




Remark by Governor Jeb Bush
Announcement of the One Florida Initiative
Tallahassee, Florida
November 9, 1999

Since the people of Florida gave me the privilege of serving them as their Governor one
year ago, | have worked hard to address the many challenges facing our State.

I’m proud of our effortsto create aworld-class educationa system through the
BugvBrogan A+ Plan. We now have the toughest sentencing laws in the nation, we' ve
ensured the preservation of hundreds of thousands of acres of environmentaly vauable
lands through Florida Forever, we ve increased resources and are implementing needed
reforms for our sate' s child welfare and developmentaly disabled socid service systems,
and we ve helped continue Forida s current prosperity by providing Foridians with the
largest tax relief package in dtate history.

While these actions bode wdl for the future of our date, certain questions continue to
chdlenge us will the promise of Horidas future be shared by dl of its resdents,
regardless of their race, ethnicity, neighborhood or background? Will the diversty that
meakes Florida strong be manipulated by divisive forces to make us weak?

Unfortunately, while Horida is a place of incredible opportunity for many, ill too many
ae a risk of being left behind.  For instance, seventy-four percent of the children
atending Floridas D and F graded schools are minorities.

If we dlow such an intolerable dichotomy to continue, we will be a risk of cregting two
Floridas aFlorida of hope, and another Florida of despair.

To unite Horidians behind a shared vison of opportunity and diversty for our Hate,
today | am announcing my One Florida initiative.

This new initigtive will increese opportunity and divergty in the dat€'s universties and
in date contracting without using policies that discriminate or that pit one racid group
agang  another.

Asl| prepare to discuss the specifics of the initiative with you, | want to emphasize that |
do not question the previous need for policies that we are moving beyond today.

These policies were intended to dedl with the real and tragic legacy of more than a

century of segregation in our state. That legacy kept Virgil Hawkins out of the
Universty of Floridalaw school, and it prevented minorities from obtaining afar share

of date contracts for an even longer period.

Floridians should acknowledge the affirmative action that has been taken in our state to
right those historic wrongs.




But we should also ask whether we can do better and if new solutions are needed as we
begin a new millennium.

After much thought and discussions with a broad range of Horidians, | have cometo
believe that Florida needs new solutions for a least two reasons.

Firg, the old solutions have become increasingly controversa and divisve,
What is viewed as an opportunity by one Floridian is too often correctly viewed as an

unfair advantage by another Floridian. And in the heet of the controversy too many of
our citizens are forgetting the shared values that bind us al together.

Second, the old solutions are no longer producing the kinds of results Floridians deserve.

Preferences in higher education are being used to mask the falure of low performing
schools in our K- 12 system. Socia promotion and race-based preferences for admissions

to higher education have made the need to address the deficienciesin our K- 12 system

less urgent. These subtle tools have the unintended effect of enabling schools to pass
some students adong without addressing our failure to teach them the skills they need.
They make it easier to overlook the disparity in opportunities, play down the pleas of help
from these low-performing schools, and set these children up for falure. Our state
university system’s graduation rates of students admitted who did not meet basic
admissions criteria are sgnificantly less than that of well-prepared students. This cycle

of fallure must be broken.

Likewise, preferences in contracting are failing to increase economic opportunities for
minorities in a meaningful way, while discriminating againg nonminorities who smply
want a level field of competition.

On the surface, the Stat€’ s race- and gender-conscious minority business program appears
to have substance. But the deeper one digs, the less substance one finds.

Under the current statutory program, the law sets voluntary gods for each agency,
stated as a percentage of State contract dollars that should go to minority businessesin
four categories. congtruction, architectural and engineering, commodities, and contractud
services, Under the law, each agency is “encouraged” to spend with certified minority
businesses 2 1 percent of its construction expenditures, construction contracts, 25 percent
for architecturad and engineering contracts, 24 percent for commodities expenditures, and
50.5 percent for contractua services expenditures. For each of these four categories, the
gods are further subdivided by race and gender.

Closer examination, however, reved s that these voluntary percentage gods are
illusory and mideading, because they are gpplied to a“base” figure that is much smdler
than an agency’s tota spending on goods and services.




Take, for example, the 1998-99 goals for the Department of Children and Family
Services (DCF). Last year, DCF had a minority business spending god of $6 million.
DCF reached that figure by applying the percentage god's stated above to a minority
business spending “base” of $19 million. In redity, though, DCF spent approximately
$1.7 billion on goods and services last year. DCF was dlowed to reduce its base from
$1.7 billion to $19 million by exempting from its “base” many types of projects, such as
emergency procurements, State term contracts, single-source vendor contracts, and
projects deemed ‘too difficult” for aminority vendor. So when DCF reported last year
that it reached 95% of itsgod, it did not mean 95% of dl available spending; it meant
95% of a grealy reduced amount of money.

For DCF, the difference between total spending ($1.7 billion) and the minority
spending “basg’ ($19 million) was approximately $1.68 hillion. The current minority
business program keeps this amount hidden.

The Department of Children and Family Servicesis no exception; the same
dynamic applies to every agency in State government. In fact, when dl agencies are
combined, the State spent over $12.6 hillion procuring goods and servicesin FY 98/99.
Y et the collective minority spending “base,” for purposes of cadculating the gods, was
less than $627 million  only 50% of totd available spending.

Using this atificialy reduced spending base of $627 million, State agencies had a
collective minority business spending goal of $178 millionin FY 98/99. But consdering
the actud spending base of $12.6 hillion for dl agencies, the $178 million goa only
equas.4% of available State spending. The State exceeded this god by spending $257
million with certified minority businesses, thus dlowing it to declare success. But
consdering the fact that the total spent was only 2.0% of available State spending, the
results can hardly be deemed a“success.”

My One Horidainitiative acknowledges the shortcomings of these policies and seeksto
increase opportunity and fairness through a“third way.”

| present thisinitiative with confidence, because | know diversity can be achieved
without set-asides and preferences. | know because | have achieved it in my
adminigration, and in my gppointments. The divergity that we have achieved adds
genuine value to my adminigtration, and proves that we can do better with strong,
committed  leadership.

African-Americans, Asan-Americans and Hispanics account for 30 percent of the my
Senior Management and Select Exempt staff. Since taking office, 39 percent of my new
Senior Management and Sdlect Exempt hires have been African- American, Asian-
American or Hispanic.

Since | entered office on January 5, 1999, 48 percent of my new appointments to Senior
Management and Sdect Exempt positions in the Executive Office of the Governor have




been women. Overdl, women represent 46 percent of al Senior Management and Select
Exempt staff in my office.

Appointments of Africanr Americans, Asian-Americans, Hispanics and Native-Americans
to boards and commissions since | took oftice equal 22 percent of al boards and
commissions appointments.

Judicid appointments of Africarr American and Hispanics total 40 percent of dl my
judicid gppointments. Also, women represent 40 percent of al my judicia
appointments.

| intend to continue to provide this leadership, and will do so without waiting for a court
or petition drive — because it is the right thing to do.

The education portion of the One Horida Initiative includes the following components:

« Working in close coordination with Chancdlor Herbert and the Board of Regents,
today 1 am proposing the dimination of race and ethnicity as a factor in universty
admissons. Other race-neutrd factors such as income level, whether an applicant
is a first generation college student and geographica diversity will continue to be
used as factors in admissons decisons  something that will enadble Horida to
continue its current levd of minority enrollment in our State Universty System.
It is my understanding that the Board of Regents will address this policy change a
their November 18, 1999, mesting.

o To further increese minority enrollment in the date universty sysem, we will
implement the Taented 20 Progran  This program will guarantee date university
admisson to the top 20 percent of students in every Florida high school senior
class, regardless of one's SAT or ACT scores. Even with the eimination of race
and ethnicity as a factor in admissons, the Tadented 20 program will result in a
net increase in minority enroliment in the <tate university system.

« As pat of my One Florida initiative, today | am proposing to increase need-based
financia ad by 43 percent - a $20 million increase. Those in the top 20 percent
with need will move to the front of the line so that they may take advantage of our
admissions guarantee.  This funding incresse will hep more sudents get the
financial assistance they need to attend college.

But admissions policies must come secondary to the red matter at hand  our falure to
provide low income minority students in our low peforming schools with the same
educational opportunities as those children in higher performing schools. Today, we will
take dramétic steps to close the gap and leve the playing field so that achievement can be
redized by dl Foridians.

o As the gap in SAT scores between Africen Americans and whites has widened

over the lagt decade, it has become increasingly obvious that few children in low
peforming schools ae encouraged to take the Preliminary Scholastic




A

Achievement Test (PSAT) In A and B schools four times as many students take
the PSATs compared with students in our stat€'s D and F schools. Today, | am
recommending to the Legidature $1.6 million in funding to pay for every high
school 10" grader to take the PSAT in order to improve readiness for the SAT
exam.  Increased availability of Advanced Placement courses in low performing
schools.

Based on my review of the K- 12 educationa system, it gppears that another
inequity among high and low peforming schools is the avalability of Advanced
Placement (AP) courses. These are college level course taught in high school that
enable students to earn college credit and save money on tuition.  The College
Boad and admissons officers adso recognize that such high levd courses are
among the best preparation for the SATs and success in college. However, AP
courses are rarely offered in schools serving low income and minority
populations. Schools that do offer AP courses receive $850 for every student who
scores a three aut of five or better on their AP tests. Teachers currently do not see
this money. Today | am recommending that AP teachers now receive 20 percent
of the additiona funds generated by students who score a three or better, and in D
and F schools these teachers will receive 30 percent. This means tha if haf the
sudents in a class of 16 pass the AP exam, the direct financia bendfit to the
teacher would be more than $2,000. If that teacher teaches two AP courses, then
the financid incentive would double. Such a direct financid boost will encourage
teachers to recruit students and sponsor AP courses in their respective low
performing  schools.

| am proud to be joined today by Gaston Caper-ton, the former Governor of the
State of West Virginia, and the current presdent of the College Board, the
organization that adminigters the Scholagtic Aptitude Test. Gaston is here to help
me announce Horida's partnership with the College Board to assg in identifying,
motivating, and better preparing students in low performing schools. Horida will
become only the fourth date in the nation to have such a partnership. Through
this patnership, the College Board will provide traning to dl teachers in
Florida's 65 D and F high schools. Schools will be provide with software that can
be used to track performance, and they will receive assdance in offering
pacesetter courses that are designed to improve academic readiness for college.
Thee drategies have proven successful in significantly rasng SAT achievement
in inner city and high poverty schools esewhere in the nation.

o Today, | will sgn an Executive Order cregting a 17-member task force that will

be charged with evaduating the inequities in opportunity between Horida's K- 12
public schools. The task force will determine the extent to which some public
schools receive less financid support and less intangible support than others.
This will include looking a the experience leved of teachers in a school, the leves
of funding a particular school receives as wdl as the disparity in opportunities
among schools, such as AP courses. | have asked State Senator Daryl Jones of
Miami to serve as the Chair of the Task Force and | am grateful for his acceptance
of this appointment.




The complete One Floridainitiative contains other educational elementsthat are
explained in the plan we are rleasing today. | encourage everyone to take the time to

review the One Forida position paper that provides more detail about these other
initiatives.

The gtate contracting component of my One Horida initiative includes the following:

The dimination of racid set-asdes and racid price preferences. The time has
come to diminate these legdly suspect practices that never fully achieved their
purpose to begin with. These programs are condlitutionaly suspect and as |
discussed previoudy, they account for a miniscule amount of money for minority
businesses each year.

«  We will reform the procurement process to encourage the pursuit of diversity by
making the dat€'s procurement agents more accountable for their purchasing
decisons.  Today they operate in the shadows, leaving too much of an enticement
to perpetuate a “good old boy” system of awarding contracts.  Procurement
officers will report directly to the Governor and their agency heads and ther
pogtions will be reclassfied from Civil Service to another staus so that they will
serve a the pleasure of the Governor.  All key procurement agents in my agencies
will now report to me and their agency heads on the amount of minority business
spending for which they are persondly responsible.

We will implement a universdl registration system where al minority vendors arc
registered and al minority spending is tracked. We Wwill keep the certification
process for the time being, however, we will sreamline the certification process
and make the requirements less rigid so that more businesses are encouraged to
become  certified.

*  We will reproritize the Minority Business Advocacy and Assstance Office, a the
Department of Labor and Employment Security, presently spends most of its time
oatifying businesses and sdting mideading spending  gods. By making
catification eseser and by diminating mideading gods, this office will spend
more of its time and resources in the most productive activity possble -
facilitating relationship between minority business owners and Sate procurements
agents, otherwise known as “matchmaking,” And by moving the Office to the
Department of Management Services, where the majority of the State’'s
procurement activities take place, the Office will be more successful in helping
the State’' s procurement agents find and recruit minority businesses.

We are proposing the adoption of a program to stimulate economic development
and creste jobs via specid contracting opportunities for businesses that are
located in Higtoricaly Underutilitized Business Zones  (“HUBZones”) and that
hire employees who live in these communities ~ Floridal's program should be
narrowly tailored to cover Horida Front Porch communities and other truly
disadvantaged urban communities, and should require business owners to create
jobs in these communities. Urban HUBZone businesses would be awarded bonus




points in competitive bid scoring because of the community-enriching vaue of
ther employment practicess  This gpproach should result in more jobs for
minorities throughout the State of Florida and incressed State contracting with
minority business owners — without racid quotas or set asides.

« We will enhance financid and technicd assgance programs that target the
legitimate development needs of emerging minority businesses, minority
condruction firms, and minority franchisees, induding the Bond Guarantee
Program a Florida A&M Universty and the minority franchising program of the
Black Busness Invesment Board. We will implement an aggressve diversty
drategy for the $8 hillion Everglades Restoration Project, one of the largest public
works projects in history. We will recognize private sector businesses hat excel
in diversty. And we will partner with Black Enterprise Magazine, the Florida
Chamber of Commerce and the Horida Council of 100 in enhancing minority
entrepreneurship opportunities statewide.

« We will boogt the state's anti-discrimination efforts. At the present time, there
exigs no wdl-defined mechanism for fidding and invedigating complaints of
race and gender discrimination by State procurement agents. 1 support legidation
that will st up a system under which the Governor's Chief Ingpector Generd, the
agency Inspectors General and the Minority Business Advocacy and Assistance
Office thoroughly investigate complaints of discrimination. We will dso support
legidation banning from State contracts, when approprigte and jud, individuds
and businesses found guilty in a court of law of race or gender discrimination.

Through the implementation of these policies, | am confident and committed to creeting
an environment where more minority busnesses will sdl more goods and services to

Sate  government.

Many will ask, “Does this initiative end the sai€'s affirmative action policies!” The
answer to this question is that my One Forida initiative ends racid preferences, recid
set-asides and race-based university admissions, not affirmative action properly
understood.  The One Horida initiative transcends treditiona notions of affirmative
action and will increase opportunities for Floridians of al racid backgrounds in ways that
unite us, not divide us.

| fimly believe that with the One Horida initiative, we can prevent our state from being
divided dong racid lines It is my hope that my One Horida initigtive can replace
conflict with consensusin providing opportunity with diversty and fairnessin our state.

Those of us in pblic service can lead, or we can be led. With the One Horida initigtive,
| have chosen to lead. As we look ahead to the new millennium, | ask al Horidians to

join me in cregting a shared vison of opportunity, diversty and farness tha will adlow
every child from every background the ability to enjoy the future prosperity of One
Florida.

HH#
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The Wake of Prop 209: Courts to Define “Preferential Treatment”

Two years ago August, Proposition 209, the Californiainitiative that prohibited preferential
treatment on the basis of race or gender in public education, employment and contracting.
went into effect. The initiative affected more than $4 billion in public procurement
contracts distributed annually, 193,152 state employees, two million studentsin

California’s three higher education systems, and countless state, county, and municipal
programs and policies. Since then, ERA has worked in the courts and through
administrative, legislative and executive channels to narrow the initiative’ s interpretation
and limit its scope. To date, the results have been disheartening.

The key issue that has evolved isthe definition of “preferential treatment.” Does the term
ban outreach and recruitment efforts to ensure equal education, employment and
contracting opportunities for all California citizens? Or does it only prohibit the more
traditional affirmative action programs which use goals and timetables? The courts are
divided on thisissue. Recently, Governor Davis joined affirmative action foes and vetoed a
bill (SB 44) that stated that outreach and recruitment employment programs were
permissible under 209. As aresult, ERA joined other advocacy groups and the partiesin
two separate cases, Hi- Voltage Wire Worksv. San Jose and Connerly v. Sate Personnel
Board, in asking the California Supreme Court to resolve this question.

Foundation, have done a bait and switch on thisissue. During the campaign, they argued
repeatedly that 209’s ban on “ preferential treatment” should be narrowly construed; the
prohibition was not meant to eliminate all affirmative action. In particular, they claimed, it
was not intended to dishand outreach and recruitment programs, even those targeting
women and minorities.

In the current litigation, however, they have adopted the opposite tact. In court papers and
letters threatening governmental agencies with lawsuits should they fail to demur, the
proponents now argue that “preferential treatment” encompasses any race-conscious effort.
They now contend that modest efforts designed to equalize the playing field and reverse
documented discrimination, such as targeted recruitment of those historically excluded,
should fall. So beit that governmental agencies, who can be legally liableif they fail to
remedy discrimination in their hiring and procurement practices, are left with no
alternative. They are stuck between arock and a hard place.

Cadliforniavoters, of course, did not intend such aresult when they passed theinitiative.
Polling data taken both before and after 209’ s enactment reveal s that most voters did not
want to eliminate all affirmative action programs. A pm-election survey of California
voters conducted by Hewlett-Packard and Kaiser Permanente found that 70 percent
supported outreach programs to expand minority enrollment in colleges and 68 percent
supported targeted outreach efforts to recruit women and minorities for employment. Exit
pollstaken on election day similarly show that a substantial number of even those who
voted for the initiative did not intend to ban all forms of affirmative action. Y et the
proponents of 209, some of the courts that have considered the issue, and now the
Governor have ignored the public’ s perception and intent.

Equally perniciousisthe proponents’ assault on data collection efforts For decades,
government agencies have collected information on the amount of public procurement
contracts awarded to minority- and women-owned businesses. They have tracked the race,
ethnicity and gender of job applicants and promotions to ensure that publicly funded
opportunities are awarded equitably. These statistics are used to identify discriminatory
practices and, where they exist, fashion ways to eliminate them. This use of data haslong
been the accepted way to enforce our basic laws against intentional race and sex

l Perniciously, the proponents of 209, specifically Ward Connetly and the Pacific Legal
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discrimination = laws the public broadly supports.

Nonetheless, in March 1998, then-Governor Wilson ordered all California agencies to cease
collecting data on the amount of public procurement contracts awarded to minority- and
women-owned businesses. In the wake of 209, state agencies, which the Legislature
requires to collect and report information on the racial and gender composition of their
work forces and promotion rates, stopped producing this information in any meaningful
form. Their annual report went from 200 pages of detailed analysisto 1 S pages of near
useless statistics.

To date, Governor Davis has failed to assume any leadership on thisissue. He has neither
issued an executive order directing the agencies to reinstate data collection, supported
related legislation or budgetary efforts, nor reversed Governor Wilson’'s position in the
litigation, Barlow v. Wilson, challenging the 1998 order.

By eliminating data collection, the proponents of 209 are in effect crippling anti-
discrimination laws. Without reliable statistics, how can we know that publicly funded
education, jobs and contracts are equitably awarded? How can we ensure that Proposition
209’ s prohibition against discrimination, the initiative’ s other prong, will be respected and
enforced? More fundamentally, as one commentator has said, “We simply cannot know as
asociety how far we' ve come in conquering racial [and gender] discrimination and
inequality without accurate information about the health, progress and opportunities
available to communities of different races.”

The battle over Proposition 209’ s scope is not yet over. Ultimately, the California Supreme
Court will decide what types of programs and policies the initiative' s ban on “preferential
treatment” covers. The Legislature, if not the Governor, will decide whether to reinstate
data collection. ERA, and others in the civil rights community, will continue to monitor for
discriminatory practices and, if necessary, file affirmative litigation. And, if the Supreme
Court eliminates the ability of governmental agencies to equalize opportunities and remedy
documented discrimination practices, we may be forced to return once again to the voters.

bt fabuest ERA Do ! TERA ¢ oot Dwomen s direotery  Joontaut ws
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Introduction

INTRODUCTION

In November 1996, Cdifornia voters
passed Propostion 209, which amended the
Cdifornia Condtitution to ban preferences
based on race or gender in public sector educa
tion, employment, and contracting. Initidly en-
joined from implementation by a federd didrict
court, the initiative did not go into effect until
August 28, 1997, when the Ninth Circuit over-
turned the lower court decison. One year later,
the scope of the Propostion remans largey
undefined. Although severd lawsuits have been
filed to daify the meaning and intent of the
Proposition, many questions, such as the defi-
nition of preferentid trestment, remain unan-
swered by the courts. As a reault, the full im-
pact of Propodtion 209 on affirmative action in
Cdifornia remains unclear.

Chinese for Affirmative Action (CAA)
and Equa Rights Advocates (ERA) are con-
cerned about the absence of efforts to measure
the effect of Proposition 209 and the repercus-
gons of dragtic policy shifts in response to the
initiative. We designed and conducted this sur-
vey to evduae the effect of Propostion 209

datistica data when such data was available.

The passage of Propostion 209, com-
bined with court actions, policy Staements,
and executive orders, has begun to serioudy
erode the gains made by minorities and women
in Cdifornia These actions have resulted in
failures to comply with anti-discrimination
laws, cutbacks in affirmative action programs,
and the dismantling of systems designed to col-
lect data on race and gender. Many race- and
gender-conscious  affirmative  action  programs
now focus on economic and educationd disad-
vantage. Minority participation in post-
secondary education and public contracting op-
portunities for women and minorities have de-
creased Snce Propogition 209 went into effect.

In light of Cdifornids increesngly di-
verse population, it is imperative that our gov-
ernment addresses the presence and pernicious
effects of race- and gender-based discrimina
tion. Affirmative action programs were created
as a ddiberate effort of our government to ad-
dress discrimination, confront and eventudly

and other overcome

similar California Population Distribution’ our history of
policies on inequality,

public sec- o 60.4% and work to
tor  af- | °°"] B White achieve
firmative | °°*] 39.6% 39.7% equality of
action pro- | 40% 1 O Hisanie | gpportunity

grams. We | 30% | masiarvpr] | fOT al!. Blg-
surveyed | 20% { tant  discrimi-
68 govern- | 10%. - mi ﬁ:;%an nation  and
m e nt 0% | ' discrimina-
agenCi es General Labor Force K-12 Population Higher Education tory praj]ces
acr0gss Population (UC. CSU, & continue  to
California oo Sources! permeegte our

to ( 1) find out what kinds of policy changes
were being made in response to Proposition 209,
and (2) evaduate the impact of these changes ‘on
minorities and women. We looked at both anec-
dotal evidence garnered from our interviews and

society and limit the opportunities avalable to
women and minorities Cdifornias government
and public inditutions have a responghility to
dl of the date's resdents. Only with increased
government  efforts will equal access and op-
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Introduction

portunity become a redity for al Cdifornians.

The Attack of California%
Affirmative Action Programs

In response to a hodile political envi-
ronment crested in large pat by Cdifornia
Governor Pete Wilson and Universty of Cdli-
fornia Regent Ward Connerly, a number of
Cdifornids public inditutions began repeding
affirmative action programs even before the
passage of Propostion 209. For ingance, in
1995, Governor Wilson filed suit againg the
State Personnd Board, the Cdifornia Lottery,
the Depatment of Genera Services, and the
Cdifornia  Community Colleges, arguing that
the legiddivdy mandated affirmative action
employment and contracting programs oper-
ated by these agencies were uncongitutiond.
Wilson v. Sate Personnel Board is dill pending in
Sacramento Superior Court.”

On July 20, 1995, the Univerdty of
Cdifornia Regents passed the Policy Ensuring
Equa Treatment in Admissons (SP- 1) and the
Policy Ensuring Equa Treatment in Employ-
ment and Contracting (SP-2). The passage of
these policies and ther implementation deci-
mated effirmative action a the Universty of
Cdifornia (UC). SP- 1 led UC officids to
change admissons criteria and diminate any
condderation of race, rdigion, sex, color, eth-

nicity, or ndiond origin throughout the admis
sons process. SP-2 ended most affimative ac-
tion programs in contracting and employment
a the Univergty of Cdifornia

Also prior to the passage of 209, on
March 12, 1996, Cdifornia State Univerdty
(C) revised its effirmative action outreach
programs to move away from race and gender
and toward economic and educationd disad-
vantage” Some of the programs affected were
the Student Academic Services Outreach Pro-
gram, formerly known as the Student Affirma-
tive Action Program, which changed its focus
from under-represented minorities, women, dis-
abled, and low-income students to education-
dly and economicadly disadvantaged students.
Most of CSU’s outreach programs had provi-
sons to address economic and educationa dis-
advantage before these changes took place’

In March 1998, Governor Wilson issued
an Executive Order that directed State agencies
to immediady cease the implementation and
enforcement of the Minority and Women Bus-
ness Enterprise Program. As part of its man-
date, the order directed al date agencies and
offidas to sop tracking information about the
utilization of Minority Business Enterprises
(MBEs) and Women Business Enterprises
(WBEs) in public contracting.® This order

Timeline of Anti-Affirmative Action Efforts

Wilson Unveils

UC Regents Pass
SP-1 & spP-2

Proposition
209 Passes

Listof Programs
Targeted for
Elimination

Jul 20, Nov 4, Sep o,
1995 1996 1997
Juty : - ADTIl
1995 1998
Mar® 12. Aug 28,  yarch 10,
1997
1996 : 1998
csu Ninth Circuit Executive
Mem o Decision Puts Prop Order
209 Into Effect W-172-98
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Introduction

came on the heds of the Ninth Circuit decision
in Monterey Mechanical Co. v. Wilson,” in
which the court held that the 15% minority and
5% women paticipaion gods in Cdifornids
Public Contract Code violated the equa protec-

of the Monterey Mechanical decison by elimi-
nating the sa€'s data collection strategies nec-
gssary to monitor whether contracts are equita-
bly awarded. Wilson aso has vetoed an attempt
by the legidature to restore data collection.

tion clause. Wilson's order exceeded the scope

We acknowledge the absence of statistic information about Native Americans and Arab Americans from this T¢port and the ag-
gregmion of Asian American. Pacific Islander, and South Asian communities. This is a result of the absence of this data in s¢veral
of the sources we utilized.

* Sources: California Department of Finance Demogaphic Research Unit, Race/Ethnic Popilation Estimated with Age and Sex
Detail 1970-1996 (visited Nov. 4, 1998) <http://www.dof.ca.gov/drftp/byage90s.xls>; State of California, Employment Develop-
ment Department. Labor Market Information Division, Table 3: Toral Civilian Labor Force 16 years and Over by Race/Ethniciny
within Occupational Group (visited Nov. 4. 1998) <http://www.calmis.cahwnet.gov/file/demoaa/cal$nd3.xis>; California Depart-
ment of Finance Demographic Rescarch Unit. K-/2 Graded Public School Enrollment By Ethnicity, History and Projection -

1997 Series (visited Nov. 4. 1998) <http://www.dof.ca.gov/html/Demograp/k 1 2ethtb htmz; University of California. Staristical
Summary of Students and Staff, Table VIij: Enrollment by Campus, Ethnicity, Gender and Level, Total University (visited Nov.

4. 1998) <hitp://www.ucop.edu/ucophome/uwnews/stat/enr97/97sst7j.mml>; California State University. Table 2A CSU Enroll-
ment by Campus and Ethnic Group, Fall 1997, (visited Nov. 3. 1998) <http:// www.co.calstate.edu/asd/HTML/97¢2.himl>; Cali-
fornia Community Colleges Management Information Scrvices Statistical Library, California Community College Statewide En-
rollment, (visited Nov. 4, 1998) <http://www.cccco.edu/cecco/mis/statlib/stw/studF97 hume,

Y Wilson v. State Personnel Board. No. 96CS01082 (Cal. Super. Ct. filed 1996).

*The new definition of educational and cconomic disadvantage includes students who arc the first in their family to go to college;
have a migrant family pattcm, a large family. or difficult home situation: come from a low-income family: or did not rcccive
higher education counseling. It also includes students whose high school has a low percentage of college ¢ligible students. has a
low participation rate in p()g[-};econdary institutions. is |ocated m @ low-income area, or is located in a community where a high
percentage of the residents are on public assistance.

* While we beljeve that programs focusing on economically and educationally disadvantaged students mect important needs, the
fact remains that such programs do not address race- and gcndcr- bnscd discrimination. (For r-n-ore information and further analy-
s15 of class-based affirmative action s¢¢ Appendix ).

" ERA. mgc(hcr with other civil rights groups, imtncdiatcly filed suit to enjoin implementation of this order as it pcrtuins to the
state's data collection requirement. Barlow r. Wilson, No. 796308-9 (Cal. Super. Court filed April I, 1998). The Alamecda Supe-
rior Court denied the request for preliminary injunction: that decision 1s now on appeal.

! Maonterev Mech, Co. v, Wilson, 125 F.3d 702 (Q”’ Cir. 1997). reh g, en banc, denied, 138 F.3d 1270 (9lh Cir. 1998).
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SURVEY METHODOLOGY

Chinese for Affirmative Action and
Equa Rights Advocates interviewers surveyed
representatives of Sate agencies, counties, Cit-
ies, and school digricts. Each interviewee was
asked three sets of questions.

e The fird st sought information on the con-
tent of the agency’s policies, recent or pro-
posed changes to affirmative action pro-
grams, reasons for those changes, and
whether lawsuits had been filed agang the
policies.

e The second st of questions attempted to
ascertain the level of support for these pro-
grams within each agency. We asked about
monitoring and enforcement  responghili-
ties, the number of employees who imple-
ment or monitor the policies, data collec-
tion cgpabilities, and whether the agency
planned to study its policies impact on mi-
norities and women in the near future.

e The third st of questions tried to ascertain
the effects of Propostion 209 on minorities
and women in Cdifornia We asked agen-
cies whether they had observed changes in
behavior in the implementation of affirma
tive action programs and whether the leve
of minority and women participation had
changed. We dso asked whether the pas-
sage of Proposition 209 had affected pro-
grams outside its intended scope.

In addition to these interviews, we reviewed

inditution memoranda, affirmative action or

EEO programs, and gathered information from

various organizational webgtes’

For higher education programs, wc con-
tacted the Universty of Cdifornia (UC), Cdi-
fornia State Universty (CSU), Cdifornia Com-
munity Colleges (CCC), Cdifornia Student Aid
Commisson, and the Cdifornia Commisson on
Post-Secondary  Education.” We interviewed
legd counsd, andyds admissons officers,
public information officials, and adminigrators.

For kindergarten through high school
(K- 12) programs, we contacted Berkeey,

Fresno, Los Angdes, Oakland, San Diego, and
San Francisco Unified School Didtricts. Aca
demic Patnership Program; Commisson on
Teacher Credentiding; and the Cdifornia De-
partment of Education. We spoke with curricu-
lum experts, program coordinators, administra-
tors, and legd counsd.”

For public employment, we contacted
the State Personnel Board,” Cdtrans, Cdifornia
Department of Education, East Bay Municipd
Utilities Didrict, Universty of Cdifornia, Cdli-
fornia  Community Colleges, and Cdifornia
Stae Universty a the date level” The coun-
ties of Alameda, Butte, Contra Costa, Fresno,
Kings, Orange, Los Angdes, Riversde, Sacra-.
mento, San Bernadino, San Diego, San Fran-
cisco, San Joaquin, and Santa Clara partici-
pated in our survey.” The cities of Fresno, Los
Angdes, Oakland, Richmond, Sacramento, San
Diego, San Francisco, and San Jose dso par-
ticipated.” In addition, we interviewed repre-
sentatives from the Port of Oakland and the
Berkeley, Oakland, and Los Angees Schoal
Didricts. We interviewed Equa Employment
Opportunity Officers, Affirmative Action Offi-
cers, Directors of Human Resources, and Hu-
man Resources Senior Analyds a these various
agencies.

For public contracting, we attempted to
contact and interview every dae and loca
agency that operated a Minority and Women
Business Enterprise (M/WBE) program prior to
the passage of Propostion 209. These included
the State of Cdifornia, the Cdifornia State Lot-
tery, the Cdifornia Community Colleges, and
Cdifornia State Universty; the Counties of
Alameda, Contra Codta, Los Angeles, Sacra
mento, and San Francisco; the Cities of Frcsno,
Hayward, Oakland, Richmond, Los Angees,
Sacramento, San Diego, and San Jose; the Port
of Oakland, Bay Area Regional Transit
(BART), and East Bay Municipa Utilities Dis-
trict (EBMUD).* Mogt of the people whom we
interviewed ether directed or enforced their
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agency’s M/WBE program. Some performed
legd or public communications duties. In a few
indances, lawyers outsde of, but familiar with
the agencies of interest, provided information.

"' See Appendix 2 for a complete list of SUrvey questions.

" UC. CSU. and CCC arc California’s public post-secondary education institutions. California’s Student Aid Commission offers
financial aid to low-income studcnts and operates programs intended to increase the number of minorities and women in post-
secondary education. The California Commission on Post-Secondary Education studies California’s changing demographics. edu-
cation system, student body, and equal access to educational opportunities.

‘Although these school districts represent a small percentage of the entire state. they educate a majority of California’s students.
we decided to contact these agencies because of the number of students they serve, their diverse student populations. and to iden-
tify any regional variations.

*The State Personnel Board is responsible for monitoring and advising EEO and Affirmative Action policies and plans for the en-
tire civil service employment system. Therefore, by contacting SPB, we were able to learn about affirmative action policics that
apply throughout §{at¢ government.

*UC. CSLJ, and CCC are among California’s largcs[ public emp]oycrs,

“These fourtcen counties were chosen out of California’s 5§ counties to learn if affirmative action in employment has been af-
fected by Proposition 209 in some of the largest counties and in different regions of our state.

?We contacted thesc cilies because of their §iz¢ and location.

2‘Thc University of California was not contacted because it eliminated its affirmative action contracting program on January |,
1996, ¢leven months before the passage of Proposition 2009. See University of California Board of Regents Resolution SP-2 (Jul.
20, 1995).
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CONTRACTING
Affirmative Action Programs

In 1988, the Cdifornia Legidaure en-
acted contracting god programs specificaly for
women-owned business enterprises  (WBEs)
and minority-owned  business  enterprises
(MBEs). This law required that dl contracts
awarded by date agencies have statewide con-
tracting participation gods of at least 15% for
MBEs and 5% for WBEs. For each applicable
contract, prime contractors had to achieve the
minimum WBE and MBE paticipation gods or
demondrate that they made a good fath effort
to achieve the required participaion leve.
Public Contract Code § 2000 was added to
give loca agencies the authority to enact ther
own contracting goa programs.’

As with other affirmative action efforts,
the contracting programs achieved some of
ther intended effects Higoricdly, many gov-
ernmental entities awarded contracts based on
political patronage or socid connections rather
than on a bidder’s qualifications or price
quote” As a result, the overwheming mgority
of state contracts were awarded to businesses
owned by White maes. Over time, due to the
implementation of M/WBE contracting goal
programs, these numbers began to hift. By
1996, for example. community colleges
awarded approximatdly 4.6% of their more
than $590 million in annud contracts to WBEs
and 4.8% to MBEs." The Department of Cor-

rections awarded WBEs 6.6% of its nealy
$460 million in annud  contracts.”

The need for these programs, however.
continues. In 1996, women-owned businesses
accounted for one-third (38%) of al firms in
Cdifornia and employed 27% of dl of Califor-

Local agencies contract with
minority firms at a much lower
rate than would be expected in
the absence of discrimination.

nia’s workers.® |f contracts were awarded eq-
uitably, WBEs and MBEs would receive a far
greater share of state-awarded contracts than
they currently receive. Ordinaily, it would be
expected that the proportion of contract dollars
awarded to WBEs and MBEs would in time
equa their proportion in the rdevant market.

This market parity has not come close
to being achieved. Studies repeatedly have
shown that loca agencies contract with minor-
ity and women firms a a much lower rate than
would be expected in the absence of discrimina
tion A 1994 sudy conducted by Los Angeles
County found that approximatey 95 cents of
every dollar spent on county public works went
to Whiteowned congruction firms. Another

Public Contracting in Contra CostaCounty,1996

60% 43.5%

40%

0 Available Market

20%-

8 Contracts Awarded

0%+

Source: Contra Costa County, Disparity Study 7996
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recent disparity study, conducted by the City of
San Francisco, found that only 1.69% of the
City’s construction prime contracts were
awarded to WBEs in 1996-97, dthough they
condituted 7.06% of the relevant market. As a
result, WBEs lost more than $28 million in po-
tentid revenues’ Smilar findings were re-
corded in Contra Cogta County. A study meas-
uring the avalability for service contracts found
that MBEs and WBEs represented 23.9% and
435% of the relevant market.® Yet in 1996,
MBEs received only 0.2% and WBEs 0.3% of
$59 million in sarvice contracts awarded by the
County.’

Impact of Proposition 209

Propostion 209 has dgnificantly limited
the ability of public agencies to implement Mi-
nority and Women Busness Enterprise (M/
WBE) programs. Specificadly, Proposition 209
threstens three general types of M/WBE poli-
cies (I ) hid preferences, which attempt to off-
st the effects of discrimination by granting mi-
nority or women businesses a sndl advantage
in contract bids; (2) goals and good faith ef-
forts, where government agencies usudly st
minority and women paticipaion gods for
gpecific  contracts, and prime contractors arc
required to either meet these goals or make
good faith efforts to obtain minority and
women paticipaion;*’ and (3) outreach, which
generdly requires targeted advertisng and con-
tacting minority and women busnesses to in-
form them of contracting opportunities.

General Findings

The implementation of Proposition 209 and
related court decisons have caused a number of
problems for public agencies:

o Widespread confusion about the meaning
and soope of Proposition 209 und fear of Jau-
suits.

Many agencies, such as the Cdifornia Com-

munity Colleges and the City of San Jose,
are in a date of uncertainty about the im-
pact of Propostion 209 on their contracting
programs. Lawsuits filed aganst Los Ange-
les, San Francisco, and San Jose have
added to the confuson by resulting in in-
consstent outcomes. For ingtance, the City
of Los Angdes successully defended its
gods and good fath efforts program while
a dmilar program in San Jose was found to
violate Propodtion 209. Severd jurisdic-
tions, including Contra Costa, Fresno, and
Hayward, have responded to these potentia
lawsuits by dismantling or severdy wesken-
ing thelr programs without developing new
policies for encouraging greater minority or
women participation. '

Elimination of datu collection and the
tracking oj’ minority and women participa-
lion.

In March 1998, Governor Wilson ordered
date agencies to stop collecting data on the
number of contracts awarded to minority
and women busnesses” The dimination
of this data collection sysem gocs well be-
yond the mandates of Proposition 209 and
undermines the ability of the date to detect
and prevent discrimination.

Some contractors have reportedly
told monitors that they do not
have to follow outreach guidelines
because “ affirmative action is
dead. ”

Increased resistance to outreach and other
affirmative action requirements.

Contract compliance officers report in-
creased resistance by contractors to under-
take outreach efforts toward minorities and
women. > Some contractors have reportedly
told monitors that they do not have to fol-
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low outreach guidelines because
“affirmative action is dead.”

Increased difficulty in enforcing federal

affirmative action requirements.

The bdigf that “affirmative action is dead”
has led some contractors to even resist out-
reech and other affirmative action require-
ments on federdly funded projects. Even
though Propostion 209 gpecificdly  ex-
empts federa projects, contract compliance
officers report gregter difficulty in enforcing
afirmaive action requirements on these
projects because of contractors resistance
and the lack of support from loca govern-
ment offidds

Fewer minority and women business enter-
prises are being certified.

Some agencies report that fewer MBEs and
WBEs ae seeking certification. Severd lo-
caities expressed a need to encourage certi-
fication because mogt policies Hill require
some form of outreach to minorities,
women, or local busnesses. If a minority or
women business is not certified, it may be
omitted from outreach and informationa
efforts.

Shift from M/WBE to local and small busi-
ness prugram.v.

This trend is an insufficient substitute for
current M/WBE policies, because loca and
amdl busness programs ae unlikey to in-
creese minority and women participation in
public contracts. Some jurisdictions. such
as the City of Hayward, had tried to imple-
ment dMilar policies in the early 1990s but
found that the program was largely unsuc-
cessful. Others interviewed expressed con-
cern that these programs would be particu-
laly ineffective in increasing participation
by women contractors.

Specific Findings:
How Have Agencies Responded?

This sudy found that agencies typicdly re-
sponded to Propogtion 209 and smilar policies
by doing one of the following:

1. Retained M/WBE programs without mak-
ing changes.

2. Dismantled ull or significant portions o
their race- and gender-conscious M/WBE
policies.

3. Restructured M/WBE programs to elimi-
nute preferential provisions, but retuined
race- and gender-conscious elements or
supplemented the progrums with provisions
to increase other forms of diversity.

1. No Changes in M/WBE Policies

The City and County of San Francisco,
Los Angdes County, City of Los Angeles, City
of Richmond, and Cdifornia Community Col-
leges'* did not make any significant changes to
ther M/WBE policies. All of these government
agencies continue to operate programs that util-
ize some variation of race- and gender-
conscious gods and good faith efforts on indi-
vidud contracts.”” At least one entity, the City
of Los Angdes, was unsuccessfully sued over
its M/WBE policies. In AMPCO System Park-
ing v. City of Los Angeles' “, the Superior Court
uphed Los Angdes program, indicating thet
neither the city’s gods nor its good fath efforts
policies provided a preference based on race or
gender. In October 1998, the City and County
of San Francisco re-authorized its program, af-
tcr collecting a wedth of evidence to show tha
discrimination gill exigs in city contracting. A
Proposition 209-based lawsuit against San
Francisco's former M/WBE policy is pending.”

2. Eliminating M/WBE Policies

Three locd agencies diminated virtudly
al of the race- and gender-conscious provisons
in their M/WBE programs: Contra Costa
County, and the cities of Hayward and Fresno.
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All three entities previoudy dlowed depart-
ments to set gods and good fath efforts re-
quirements on a contract-by-contract basis. Af-
ter Proposition 209 took effect, these agencies
removed these provisons. Although dl three
entities purport to encourage minority and
women paticipation, ther current policies do
not pendize prime contractors who fall to util-
ize or make outreach efforts to minority or
women businesses. Contra Costa currently
faces a lawauit, tiled in July 1998, that dleges it
discriminates against women- and  minority-
owned businesses in the award of public con-
tracts."*

The City of Secramento diminated its
bid preference in response to Propostion 209.
However, unlike the other three local entities it
continues to require prime contractors to make
good fath efforts to meet minority and women
participation gods. The contract compliance
officer who responded to our interview indi-
cated that the city is considering further
changes to its program, including the posshbility
of removing the gods and good fath efforts
provisons and making the program race- and
gender-neutrd.

The State of Cdifornia and Cdifornia
Sate Universty (CSU) both diminated their
M/WBE policies in response to the Monterey
Mechanical Co. v. Wilson'® lawsuit. The Mon-
terey Mechanical case held that the statutes re-
quiring state agencies and CSU to utilize gods
and good fath efforts violaed the United
States Condtitution. Because this case was filed
before the passage of Proposition 209, the deci-
son did not address any Propostion 209
clams. Neverthdess, Governor Pete Wilson
used the decision as the basis to order the com-
plete dimination of the stat€'s M/WBE poli-
cies, including outreach programs and the
tracking of minority and women participation.
Under Executive Order No. W-172-98 (March
10. 1998), Governor Wilson not only disman-
tled the gods and good faith efforts program

chalenged in Monterey Mechanical, but aso
ordered date agencies to stop maintaining sta-
tigicd data on minority and women participa-
tion in date contracting. Governor Wilson's or-
der goes well beyond the requirements of either

Governor Wilson s order suppresses
data that is necessary for evaluating
the impact Of Proposition 209 and
the prevalence of discrimination
against minorities or women.

Monterey Mechanical or Proposition 209 by
suppressing data that is necessary for evaluat-
ing the impact of Propostion 209 and the
prevdence of discrimination agang minorities
or women bidding for state contracts. Governor
Wilson reiterated this position by vetoing legis-
lation, as part of Cdifornias 1998-99 budget,
that would have partidly restored the tracking
of minority and women participation.

3. Restructuring of M/WBE Policies

A number of agencies restructured ther
M/WBE programs, incuding the City of Oak-
land, the East Bay Municipd Utility Didrict
(EBMUD), Bay Area Rapid Trandt (BART),
the City of San Jose, and the Port of Oakland.

The City of San Jose redtructured its
program by emphasizing the prevention of dis-
cimination and preferences. Citing Sudies that
have documented a patern of discrimination
agang minority and women businesses in the
San Jose aeg, the city’s revised program had
the following provisons (1) The dty contin-
ucd to set minority and women participation
gods on congruction contracts based on avail-
ability in the locd market. Prime contractors,
induding minority- and women-owned busi-
nesses, had to ether meet these participation
gods or demondrate that they had not engaged
in discrimination or provided preferences. (2) A
prime contractor could demongrate that it hed
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not engaged in discrimination or preferentid
treetment by smply sending four solicitation
letters to minority- and women-owned busi-
neses in each applicable trade. This require-
ment represented a Sgnificant scaing back of
the previoudy required good faith efforts. (3)
The city dso agreed to assume responsbility of
targeting advertisng a minorities and women.
Prime contractors no longer had to advertise
subcontracting  opportunities.

Despite these changes, San Jose's pol-
icy was struck down by a Superior Court judge
as violaing Propostion 209 in Nigh Voltage
Wire Works v. City of Sun Jose.” The case is
currently on apped.

BART's new progran adso emphaszes
the prevention of discrimination. BART now
requires prime contractors to meet minority and
women gods only if the contractor chooses to
subcontract. Like San Jose, BART's gods are
based on locd avalability of minorities and
womcen in the gpplicable trades. If the contrac-
tor does not meet the gods, it mug fill out a
document describing its outreach and its efforts
to ensure nondiscrimination. Disgudification of
a contractor can occur only if BART demon-
drates that the contractor actively discrimi-
nated agang minority- and women- owned
busnesses. This standard is extremely difficult
to meet, and our discussions with BART em-
ployees suggest that disqudifications would oc-
cur very infrequently.

EBMUD's new “Contract Equity Pro-
gram” targets smal businesses by creating a
sheltered market for 50% of the agency’s con-
tracts under $50,000. However, the program
dso dlows the agency to st “minimum”  con-
tract participation goas for three groups. White
maes, women. and minorities EBMUD be-
lieves that by setting gods for dl groups,
across racid and gender lines, its policy will re-
alt in les discrimingtion while not violating
Proposition 209's prohibition on race and gen-

der preferences. The minimum goas are set be-
low the avalability for each of these three
groups, and they are meant to be easly achiev-
able absent discrimination.” Similarly. the Port
of Oakland now gives bid preferences to locd
and smdl locd busness, but dso requires that
prime contractors make efforts to utilize mi-
norities, women, and White maes in approxi-
mate proportion to ther avalability in the locd
market.

Other agencies dso dismantled ther
goads and good fath efforts policies but de-
cided to target race- and gender-neutral charac-
teristics for outreach and participation. For ex-
ample, the City of Oakland's proposed new
progran will focus on locd and smdl locd
busnesses. For congruction and professond
contracts, Oakland plans to require prime con-
tractors to make good fath efforts to utilize
35% smal local business enterprises. Separate
gods are set for trucking and other industries.
For supplies and procurement contracts, a 5%
bid preference is provided for loca businesses,
and a 10% bid preference is provided for small,
loca businesses.

Implications of Changes

o Decreased opportunities for MBEs and
WBE;s on public projects.
MBEs and WBEs did not receive ther far
shae of contracts even when affirmative
action programs were in place. In the ab-
sence of these programs, the participation
of MBEs and WBEs in the condruction in-
dustry will decrease. Such decreases were
evidenced when cities suspended their &f-
firmative action programs in public con-
tracting as a result of the City of Richmond
v. Croson™ decison’®. Anecdota evidence
and datidical data shows that MBE and
WBE participation in public contracting is
linked to affirmatiive action programs.”
Therefore, we can expect a decline in the
opportunities available to WBEs and MBEs
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in public contracting.

Increased resistance to diversification ef-

forts in subcontracting.

As our survey has found, the changesin af-
firmative action contracting programs after
Proposition 209 have led to an increased
ressance to efforts to diversfy subcon-
tracting. This will continue to be the case
unless Cdifornias government stresses the
importance of good-faith efforts, outreach,
and other proactive efforts to ensure that
public contract dollars are awarded equita-
bly.

uppressed information on potential dis-
crimination in public contracting.

The diminaion of tracking requirements
will lead to difficulties in identifying barriers
to M/WBE paticipation, and determining
whether those barriers are intentional or un-
intentiond. The lack of avaladle data will
make race- and gender-based discrimination
in the awarding of public contracts impossi-
ble to assess. In the absence of this data, the
impact of these important changes in public
policy, and the effects of new outreach pro-
grams will not be measuradle.

Potential decrease in the use of MBEs and
WBEs in private projects as a result of the
“spill-over” effect.

Affirmative action programs in contracting
gave MBEs and WBEs afoot in the door to
overcome the “old-boy network” and com-
pete for public contracts. Ther participa-
tion in public contracting led to an incresse
in their invighility and credibility. In the ab-
sence of these programs, MBEs and WBEs
will not benefit from the experience, expo-
sure, and contracts gained on public proj-
ects. As a result, ther participation in pri-
vate projects may decrease further.

Reduced emplovment opportunities for mi-
norities.

As MBE participation in public contracting
decreases, these businesses will be forced to
downsze to stay competitive or will be
driven out of busness MBEs tend to hire
minority employees. Therefore, a decline in
opportunities for MBEs will lead to a de-
crease in opportunities for dl minority em-
ployees in the condruction industry.

Recommendations
Based on this anadyds, we suggest that

agencies do the fallowing:

Monitor MBE and WBE participation in
public contracting.

The date of Cdifornia, counties, cities, and
education inditutions should continue to
collect data on the use of M/WBE’s and
publish reports with this data on a yearly
basis. This data is essentid to monitor dis-
crimingion in the awarding of public con-
tracts and to measure the effects of recent
policy shifts. Responsble policy making de-
pends on the avalability of daa that as-
sesses the impact of decisons and measures
the extent to which the dedred results are
achieved.

Measure the equity in the awarding of pub-
lic contracts.

State agencies, counties, cities, and educa-
tional entities should conduct disparity
dudies to measure the effectiveness of ther
programs and the extent to which ther pub-
lic contracting dollars are equitably
awarded to all busnesses in the rdevant
market. If contracts are awarded equitably,
MBE and WBE participation in public con-
tracting should reflect their representation
in the relevant market. Disparity udies are
necessary to monitor whether public con-
tracts are awarded fairly and to chalenge
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discriminatory practices.

e Develop effective and equitable public con-

tracting programs that are permissible un-
der Proposition 209.

State agencies, counties, cities, educationa
inditutions, civil rights groups, legidaors,
and those concerned with achieving equd
opportunities for dl Cdifornians should de-
veop effective outreach and other non-
preferential programs that encourage
gregter participation in public contracting.

Cal. Public Contract Code §§ 101 1S-101 15.15 (state agency contracts); Cal. Gov. Code § 14132 (transportation projects); Cal.
Streets & Highways Code § 180.1 (seismic retrofitting projects); Cal. Gov. Code §§ 16850 et seq. (bond services); Cal. Educ. Code
§ 71028 (community co]lcgc contracts): Cal. Public Contract Code § 10108 (Department of Corrections contracts).

* Cal. Public Contract Code § 2000 defines local agencies as including gencral law and chartered cities and counties. school dis-
tricts or other districts.

‘See. e.g., San Francisco. Cal. Admin. Code §12D.2(10) (1995) (concluding that “some City departments continue to operate un-
der the ‘old boy network’ when awarding contracts”): Jean Merl, Affirmative Action Backers Angry ai Riordan’s Silence, L.A.
Times. Feb, 13, 1996, at Al, Al{) (citing a city audit that found that g group of former Mayor Bradley's supporters obtained airport
concesston contracts but did little or no work).

4 Peter Y. Sussman. ACLU-No. Cal.. ACLU-So. Cal., CAA. Cal. Women’s Law Center. ERA, Lawyers’ Committee for Civil
Rights, Reaching for the Dream: Profiles in Affirmative Action. at 23 (March 1998).
f1d 25
" Nutional Foundation for Women Business Qwners, Women-Owned Business in California: 1996 A Fact Sheet.

) City and County of San Francisco, Disparity Analvsis 1996-97.

* Contra Costa Cou nry. Disparity Study 1992,

" Contra Cosla County. Disparity Study 1996.
| 'nder the state’s Public Contract Cidde, “good faith efforts™ include conducting outreach to minority and women husincsscs.
negotiating 1)y good faith with minority or women subcontractors. providing business assistance when feasible, and not rejecting a
hid trom mimoriy- and women-owned businesses without i reasonable justification.

"In September of 1997, Contra Costa County suspended its entire M/WBE program for professional services and purchasing.
These pragrams represent the bulk of the city’s contractin ¢ dollars. In August of 1998. it reinstated a much weaker version of this
program. which lacked any numerical goals. As the aforementioned disparity study suggests, Contra Costa County never effec-
uvely enforeed its M/WBE program.

" Under Exccutive Order No. W-l 72-98 (March 10. 1998). Governor Wilson not only dismantled the goals and good faith efforts
program challenged in Monterey Mechanical, hut he also ordered state agencices to stop maintaining statistical data on participa-
Lon by minorities and women in state contracting.

" Interviews conducted with California State Lottery. Richmond, County of Sacramento, City of San Jose, Oakland, City of San
Diego. Los Angeles County, and the City of Sacramento.

" The Community Colleges are bound by section 71028 of (he California Education Code to continue operating their M/WBE pro-
gram (code rcquircs the Community Colleges to use oulreach , goals. and good faith efforts to increase minority and women busi-
ness participation). Article 3. section 3(a) of the California Constitution allows state agencies to disregard a state statute only
w hen an appellate court has held that the provision is unlawful. No court has yet to address whether scction 7 1028 violates Propo-
siion 209, and the California legislature has rejected attempts to amend this statute. However, see Wilson v. State Board of Per-
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sonnel, No. 96CS0O1082 (Cal. Super. Ct. filed 1996) (pcnding lawsuit challenging section 71028’s legality under Proposition 209).
"% san Francisco and the City of Richmond have also maintained a hid preference program for local-, minority-. and women-owned
businesses.

' AMPCO System Parking v, Los Angeles (Cal. Super. Ct. No. DC 189-54 | 1998).

" Schindler Elevator Corp. v. San Francisco. No. AO8 18 1 | (Cal. Super. Ct.).

I8 Lucy s Sales v. Counry of Contru Costa, No. C982955 SBA (D. No. Cal. filed July 29. 1998).

" Monterey Mech. Cm. v, Wilson. 125 F.3d 702 (9" Cir. 1997). reh’g, en banc. denied, 138 F.3d 1270 (9" Cir. 1998).

0 High Voltage Wire Works v, San 1ose. No. CV 768694 (Cal. Super. Ct. 1998), on appeal. No. HO18407 (Ct. App.. 6" App.
Dist.).

I EBMUD's goals in the construction industry are the following: 25% for white males, ,25% for racial minorities. and 9% for
white women.

2 City of Richmond v. Croson, 488 U.S. 469, 509 (1989).

A study conducted on the impact of eliminating hiring goals for municipal contracts in San Diego found that after the City's
Equal Opportunity Contracting Program was struck down, the number of city contracts awarded to MBEs and WBES sharply de-
clined. The study concluded that this drop was not due to unavailability or small size of minority firms. Ronald W. Powell.
Women Trail in City’'s Projects, San Diego Union-Tribune. April 2 1,1998. at B I,

“ Reaching for the Dream: Profiles in Affirmative Action; supra note 4, at 2 1. 24, and 27 (March 199%).
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EMPLOYMENT

Affirmative Action Programs

Affirmetive action in employment is
rooted in a series of Executive Orders issued by
Franklin Delano Roosevet in the 1940s that
prohibited discrimination on the bass of race,
creed, nationa origin, and color by the federa
government or federd defense contractors.
Governor Reagan signed equal employment op-
portunity (EEO) and effirmative action pro-
grams in the public employment arena into law
in Cdifornia on February 1, 1974. These pro-
grams include gods and timetables, hiring and
recruitment, upward mobility, and outreach ef-
forts in Cdifornias public inditutions They
adso involve monitoring workforce composition
and measuring representation of minority
groups and women a dl leves of employment.
Affirmative action programs in employment re-
quire public agencies to determine if particular
groups are under-represented in  thar
workforce. If groups are under-represented, the
agencies arc to devise specific recruiting, train-
ing, and career advancement tools to ensure

State Civil Service
Workforce Composition®

| 1970
,l His panic Asian ]
| o 4 5%
| prican % ’

l Aﬂ@:\\‘\_ . |
7.0% <

I

| Source
| M V. Lee Badgett, 7he mpact of Affirmanve Action on Pubhc-Soctor Employrnent
' and Contrackng in Caltorria, 1970-1990. at 81 (Paul Ong, ed.. 1997)

1996-97

Aslan
182%
[HIS paniCc <253
1111%

White
59.0%
Amican

Amer
Source’ Slate Personnel Board. Annual Census gf Slate
11.8% Empioyees and Affirmative Acnon Report (March 1998)

equa opportunities for dl quaified applicants.

Gods and timetables programs address
under-representation in- gpecific levels of em-
ployment or a particular agencies. Agencies or
departments tha have identified an area of un-
der-utilization establish a series of gods to rem-
edy the under-utilization and a timetable to
meet ther gods Hiring and recruitment af-
firmative action programs typicdly involve
widdy publicizing dl avalable opportunities,
evduding of minimum qudifications inter-
viewing a diverse pool of candidates that is rep-
resentative of the available workforce, and con-
Sdeing under-utilizetion when making find de-
cgons. In some cases, when under-utilization
of a paticular group has been identified, de-
partments compile a lig of dl the candidates for
a podtion who are women and minorities. If
one of these candidates is not hired, a judtifica
tion for the decison must be submitted in writ-
ing to the State Personnel Board, county or city
Affirmative Action Office Upward mohility
programs develop candidate skills to increase
their rates of promotion and progress within the
avil savice sysgem. Outreach efforts target
groups under-represented  in - specific  fidds,
educate them about avalable possbilities, de-
velop necessry skills, and drive to increase
ther participation in areas where they have
been under-represented.

In 1970, the dae civil sarvice
workforce was approximately 45% femae and
55% male. African Americans represented 7%
of the workforce, Asan Americans 4.5%, His
panics 5.5%, and whites 83%. |n 1996-97
women were 47.3% of the work force, whites
were 57.5%, African Americans 1 | .5%, His
panics 17.7%, and Asian Americans were
10.8%.% Affirmative action programs have -
fectively increesed the number of minorities in
date government a dl levels of employment.
Cdifornia's workforce was diverdfied as a re-
ault of these programs. In the absence of &f-
firmaive action, the opportunities avalable for
women and minarities in Cdifornia will dimin-
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ish,

Although Cdifornids workforce has
become more diverse, parity has not been
achieved a dl levds of employment. Women
and minorities are gill  concentrated in the
lower paying postions and occupations within
the public employment system. Blacks and His-
panics are over-represented in the hiring for
lower-end postions, while whites are over-
represented among new hires at the top of the
career ladder” Women, Blacks, Hispanics,
Asans, and American Indians, on average
eaned $6.220 less a year than white men in
1993 Affirmative action programs in employ-
ment exis to guarantee equa employment op-
portunity for al Cdifornians, and are necessary
to achieve a workforce representative of the
date's population.

Women and minorities are still
concentrated in the lower paying
positions and occupations within
the public employment system.

Impact of Proposition 209

The impact of Propogtion 209 in public
employment will remain unclear for some years.
Workforce compogtion change, both in terms
of entry-level hiring and advancement opportu-
nities, will be rdativedy dow, and numerica
data will not be avalable until these changes
occur. Our research suggests that severd public
employment  affirmative action programs may
be affected by Proposition 209. Goas and time-
tables, outreach, publicity, and upward mobility
programs ae under scrutiny for compliance
with Proposition 209.

General Findings

o Increased resistance to comply with anti-
discrimination laws and affirmative action

requirements

Affirmaive Action and Equad Employment
Opportunity officers report an increased re-
sgance by departments to engage in out-
resch efforts, publicize available opportuni-
ties, monitor workforce compostion, and
compare workforce to market availability.
Depatments  ignore  their  respongiilities,
refuse to comply with exising policies, and
ress EEO and AA officers efforts to en-
sure equa opportunities far dl potentid ap-
plicants. Mogt officers interviewed fet that
their respongbilities have increased as de-
patments fal to comply with federd re-
quirements and follow current EEO poli-
cies.

Widespread confusion about the meaning
and scope of 209 und fear of liability
Some agencies, such as the State Personnel
Board and Cdifornia Community Colleges,
are in a date of uncertainty regarding what
actions they can take to promote workforce
diversfication under propodtion 209. The
legdity of their afirmative action employ-
ment programs is being chalenged in Wil-
son v. State Personnel Board, et al., a law-
ait filed by Governor Wilson before the
passage of 209. These entities are continu-
ing their outreach, gods and timetables, and
other dements of their affirmative action
programs pending the resolution of the
aforementioned  quit.

Variances in the monitoring of workforce
composition and  market  availability
throughout the entities interviewed

Most state agencies record the race, ethnic-
ity, and gender of ther gpplicants. They
measure  under-utilizetion by comparing
their workforce compostion a al catego-
ries of employment to gmilaly qudified
candidates working in relevant markets.
Some counties and cities so dmilar data
collection to deermine under-utilization.
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However, other counties do not collect in-
formation regarding the race and gender of
their applicants and only collect information
about their actua workforce. The way in
which under-utiliztion is cdculaed dso
varies throughout the state. Some counties
compare their workforce to the entire rele-
vant market. Others look at the pool of
workers who are smilarly quaified to those
in specific public employment categories.

Changes in agency name from * affirmative
action " to “equal employment”

Many agencies have supplemented or sub-
dituted the term affirmative action with
equa employment opportunity in the names
of ther offices, policies, plans, and job ti-
tles. These changes drive to convey the im-
portance of equa employment opportunity
and digance the programs from affirmative
action. Specific entities that have changed
their name arc Kings County, San Bernad-
ino County, and San Joaquin County. The
City of San Jose is conddering changing the
name of its agency as wall.

e Modification of agency progrums or con-

sideration of changes in light of Proposi-
tion 209.

Program changes involve modifications in
the language of thar Affirmative Action
and Equad Employment Opportunity Pan.
subdtitution of gods and timetables with
outreach and publicity efforts, and in one
cae, San Diego, dimination of dl affirma
tive action programs. Mos EEO and Af-
firmative Action offices now focus on
widdy publicizing avalable opportunities,
recording workforce representation, meas-
uring under-utilization, and conducting tar-
geted outreach in areas of under-
representation. Some counties, like Orange
County. encourage their departments to re-
open the search process when the interview
pool does not reflect market availability.

e Varying level of commitment among EEO
and AA officers to their emplovment pro-
grams
Although most officers we spoke to ex-
pressed concerns about recent changes to
their affirmative action programs and the
implications of these changes, some ex-
pressed relief that ‘we don’'t have to worry
about any of that EEO quff.” The mgority
of officers were strong advocates and en-
forcers of Affirmative Action and Equa
Employment Opportunity programs. They
advised their departments to continue these
programs, monitor EEO and AA efforts,
and work to achieve parity between market
availability and workforce compogtion at
al occupationa levels. However, a surpris-
ing number of officers interpreted 209 to
mean tha mogt of ther EEO respongbili-
ties associated with race and gender diver-
gty in ther workforce were no longer im-
portant. Some interviewees stated they now
were able to hire the people they wanted to
hire and “didn’'t have to worry about any-
thing d<se”

Specific Findings:
How Have Agencies Responded?

This sudy found that agencies typicdly re-
sponded to Proposition 209 and smilar policies
in the following ways

| Retained their AA and EEO progrums
without making changes.

2 Restructured AA and EEO progrums.

3 Dismantled all or a significant portions of
their AA and EEO policies und programs.
Eliminated their AA and EEO office.
Currently evaluating their policies and are
in the process of making changes.
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1. Retained their AA und EEO programs
without making changes.

The State Personnd Board and Cdifornia
Community Colleges ae defending ther af-
firmative action programs. Both of these enti-
ties have gods and timetables, outreach and
publicity, hiring and recruitment, and upward
mobility affirmative action programs. They con-
tend that federd and date dtatutes oblige the
continuation of thar afirmaive action pro-
grams, and have stated they will not make pro-
gram changes unless ordered by the court. The
conditutiondity of these programs is beng
chdlenged in Wilson v. State Personnel Board,
et al., a case pending in the Sacramento Supe-
rior Court. Under the direction of the State
Personnd Board, state agencies will continue
to implement their programs until new guide-
lines are issued regarding EEO and AA pro-
grams. The Counties of Butte, Fresno and Or-
angc, as wdl as the City of Richmond and Sac-
ramento are dso continuing ther affirmative
action programs.

2. Restructured AA nnd EEO programs.

The counties of San Bernadino and Contra
Costa, and the City of Oakland have restruc-
tured ther affirmative action programs in em-
ployment. The counties of Contra Costa and
San Bernadino have éiminaed the gods and
timetables component of ther afirmative action
and equa employment opportunity programs.
Their policies and plans now focus on outreach
and publicty. Under-utilization is not moni-
tored as closdly as before, and the county no
longer engages in specific Seps to address un-
der-utilizetion & any or dl leveds of employ-
ment.

3. Dismantled all or significant portions of
their AA and EEO policies and programs.
UC and CSU have radicdly changed their
afirmative action programs in  employment.
Since the passage of SP-2, UC no longer con-
siders race and gender in hiring and promotion

decisons. UC has diminated gods and timeta-
bles programs a dl levels of employment, and
has curtaled many of ther affirmative action
efforts. However, UC is in the process of gx-
panding race- and gender-neutrad outreach,
publicity efforts, and upward mobility pro-
grams.

The UC faculty has traditiondly been gver-
whemingly mae and white. In 1977, men were
91.2% of dl ladder rank faculty and 94% of dl
tenured faculty.® 91 8% of dl faoulty, and
924% of tenured faculty were white a this
time.” Affirmative Action programs had in-
creased the number of women and minority
professors at the associate professor level, and
the lecturer levd. However, parity was far from
being achieved. In 1996, men ill were 77.1%
of dl ladder rank faculty, and 79.9% of tenured
rank faculty.* Minorities represented 17.5% of
all ladder rank faculty and 14.9% of tenured
ladder rank faculty.’

CSU has undergone smilar changes in ther
afirmaive action and egud employment op-
portunity programs in employment snce March
of 1996. Both UC and CSU continue to meas-
ure market avalability and identify areas of un-
der-representation.

4. Eliminated their AA and EEO office

The County of San Diego diminated its Af-
firmative Action and Equd Employment Op-
portunities program. The county diminated the
entire EEO Office. All monitoring of workforce
compogtion and market avalability has ceased
to occur. No county office is currently respon-
sible for conducting diversity and sexua harass-
ment tranings. Discrimination complaints are
now filed with the Department for Internd Af-
fars. The county will continue to meet federd
requirements in order to guarantee federd
funding. It is in the process of developing a di-
versty program that seeks to achieve occupa-
tiond, rdigious, and class diversty.
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5. Currently evaluating their policies and
are in the process of making changes

The cities of Los Angdes and San Fran
cisco, and the counties of Santa Clara and Sac-
ramento are evauating ther policies to ensure
compliance with Propogtion 209. Mogt of the
revisons being consdered have to do with the
language of policies and plans rather than the
implementation of these programs. These pro-
grams will mogt likdy shift thar focus from &-
firmaive action to equd employment opportu-
nity, and outreach efforts will become the most
important component. These revisons ae in

vey preiminary sages.

Implications of these changes

Given the rate a which public employees
are hired and promoted, the impact of most of
these changes, in terms of workforce compos-
tion, will not be seen for a few years.

Californians are being told
anti-discrimination laws, equal
opportunity, and affirmative
action programs are no longer

1AM ACPL I A rmnavtoant

o Shrinking public sector employment oppor-
wnities for women and people of color
Women and minorities, snce the inception
of dfirmative action programs, have had
more opportunities in public sector employ-
ment than they have had in the private sec-
tor. Women and minorities have progressed
more quickly within the public sector than
the private sector. They aso have occupied
podtions outsde ther traditiond fidds of
employment. In the absence of affirmative
action programs and structures that address
racee and gender-based discrimination,
women and people of color will experience
a decrease in ther employment possibilities.

e Decreased public support and implementa-
tion of anti-discrimination laws
In addition to the direct impact of Propos-
tion 209 and gmilar inditution-gpecific poli-
cies, these policies and the ways in which
they ae beng intepreted affect public
opinions. Given the absence of data collec-
tion and efforts to monitor discrimingtion,
individuds are not hed accountable for
their actions, and the government has wesk-
ened its enforcement of anti-discrimination.
Californians ae being told anti-
discrimination laws, equa opportunity, and
afirmative action programs are no longer
necessty or important. This shift in mes
sage, which ignores exiging discrimingtion,
will change public opinion and reduce pub-
lic commitment to pursuing equa employ-
ment opportunities for Cdifornids diverse
population.

e Possible re-segregation OF  California ’s
workforce and loss of the diversity achieved
Affirmative action programs worked to en-
sure that California's workforce was repre-
sentative of Cdifornias population. With
dfirmative  action programs i n  effect,
women and minorities were still under-
represented a many levels of employment,
and in various occupdtions. In the absence
of these programs, date civil service em-
ployment will become less diverse, the rate
of promation of women and minorities will
stagnate.

e [nabiliry of government agencies t0 meet
all community needs
Diverse workforces have proven to be ef-
fective and vaued by our society. Police
departments have proved the efficacy of
women officers deding with domegtic vio-
lence gtuations, and the effectiveness of mi-
nority officers serving ther ethnic commu-
nities This diversfication was ressted by
agencies and was made possible by court

Page 2 | of 34




-
[

Emplovment

chdlenges of discriminatory practices and
affirmative action programs. In the absence
of afirmaive action programs, workforces
will become less diverse dfecting the extent
to which government agencies can effec-
tivdy meat dl community needs.

Recommendations

Improve public understanding of Proposi-
tion 209’s impact of equal employment op-
portunity programs

The date must develop an education and
outreach program to inform EEO officers,
department heads, and the generd public
about the effects of 209 on equa employ-
ment opportunity. This should be under-
taken with input from community based or-
ganizaions, and must dso convey ongoing
federd EEO responghilities.

Develop effective affirmative action and
equal employment opportunity policies that
are permissible Proposition 209

Civil rights atorneys should assist EEO of-
fices and Human Resources Departments in
the devdopment of moded EEO and AA
policies that will ensure the continued di-
vadficaion of Cdifornids public sector
labor force. The development of such poli-
cies, coupled with their widespread digtri-
bution and implementation, will work to
achieve equa employment opportunities for
dl Cdifornians.

Develop @ uniform system for data collec-
tion and method for monitoring under-
utilization of women and minorities

Counties and cities must use a sandard sys
tem to measure workforce compostion at
dl levds of employment to monitor dis
crimination and ensure the divergfication of
their workforces.

e Monitor the effect ¢f any and ail changes

to EEO programs and practices

The State Personnd Board, and loca gov-
ernments, under the direction and supervi-
son of the sate, should be responsible for
measuring the impact of these changes to
public sector employment opportunities.

Work to increase minority and women rep-
resentation in public sector employment
Locd and dae agencies should expand
outreach efforts, and other such programs,
to increase minority and women representa:
tion in cvil service professons where they
have been traditiondly under-represented.
Publicly funded agencies have the respons-
bility of ensuring equa employment oppor-
tunities for dl Cdifornians and should work
to ensure that Cdifornias civil savice
workforce is representative of the diversty
of our date.

Focus on increasing workforce diversity at
all levels of public sector employment

Locad and date agencies should develop
upward mobility programs to increase the
rale of promotion of women and minori-
ties, and ensure workforce diversty at al
levels of dae, county, and city civil service
employment.  Effective upwad mobility
programs are necessary to shatter glass
calings and fight gender- and race-based
discrimingtion.

Sw. ¢.¢., Cal. Educ. Code §§ 44100-04 (¢stablishing affirmative action employment program for state’s school system); Cal. Educ,
Code §§ 87100-07 (extending affirmative action hiring to community colleges); Cal. Gov. Code §§ 19790-99 (requiring cach siate
ageney and department to gslablish affirtnative action programs for civil service employment).

M. V. Lee Badgett. The Impact of Affirmative Action on Public-Sector Employment in California, 1970- 1990, The Impact of Affirmative Ac-
tion on Publi¢c-Sector Employment and Contracting in California. 1970-1990. at 8} (Paul Onp. cd., 1997).

' State Personnel Board. Annual Census of State Emplovees and Affiirmative Action Report (March 1998).

¥ California Senate Office of Research. The Status of Affirmative Action in California, (March 1995). at 30.

YId. at 32.

% University of California. Tenured Women Faculty as o % of All Tenured Faculry and Al Women Faculty as a % of Al Faculny
(visited Nov. 4,1998) <http://www.ucop.edw/acadadv/datamgmt/9697stat/appen-c.gif>>,

" University of California. Tenured Minority Faculty as a % of All Tenured Fuculty and All Minority Faculty as a % of All Faculty
(visited Nov. 5. 1998) <http//www.ucop.edu/acadadv/datamgmt/9697stat/append-d.gif>.

¥ Supra note 6.

4 Supra note 7.
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EDUCATION

Affirmative Action Programs

Affumative action programs in educa
tion were crested to remedy historic discrimina
tion and overcome the impact of racism and
sexign to the opportunities of women and mi-
norities. These programs were developed as a
way of addressng both blatant discrimination,
and unintentional discriminatory  practices, to
make our public inditutions more equitable and
accessble. During the past twenty-five years,
the Univearsty of Cdifornia, Cdifornia State
Univerdty, and Cdifornia Community Colleges
have operated a series of affirmative action pro-
grams to address race- and genderbased dis-
crimination and incresse access to educationa
opportunities for dl Cdifornians. These pro-
grams sem from a commitment to serving Cdi-
fornids diverse population and an understand-
ing that education is the mgor determinant of
an individud’s economic and socid achieve-
ment. These programs condst of specid con-
gdcrations in admissons for sudents from un-
der-represented  minorities and women, finan-
cid ad programs to increase the participation
of under-represented minorities and women in
higher  education, and race- and gender-
conscious outreach programs.

Affirmeive action programs in admis
sons vay throughout the different inditutions
and departments within those inditutions. Mogt

Affirmative action programs
dramatically increased the number
of women and minorities who
attended these postsecondary
schools.

of these programs teke the race, erhnicity, and
gender of an agpplicant into consideration aong
with their grade point average, standardized
test results, socioeconomic background, special
taents, legacy, and past financid support of the
inditution. These programs dramaticaly in-
creesed the number of women and minorities
who attended these inditutions and reduced

some of the detrimental effects of race- and
gender-based discrimination as they affect the
educationa opportunities of women and mi-
norities. Women have been the largest benefici-
aries Of affirmative action programs. Between
1970 and 1990, the number of women age 25
and older who had completed four years of col-
lege had more than doubled to 184 %. In
1997, women earned 52.9 % of the bachelor
degrees awarded by the Universty of Cdifor-
nia Also as a result of these programs, the
number of under-represented minorities at the
Univergty of Cdifornia doubled between 1976
and 1997. Although the number of African
American, Latino, and Native American Su-
dents a& UC has vadly increased, it has not
reeched parity to Cdifornias population. In
1997, under-represented minorities were 17.5
% of UC's student body and 39 % of Cdifor-
nias high school graduates.

Fnancid ad dfirmdive action pro-
grams encourage low-income under-
represented  minority  participation  in - higher
education. UC, CSU, CCC, and the Student
Aid Commission had race-and gender-
conscious financid ad programs. These pro-
grams increased access to post-secondary insti-
tutions for minorities, women, and low-income
dudents who could not afford to attend with-
out this financia support. The need for these
programs has increased over the past twenty
years as tuition rates have risen much quicker
than inflation to reach double their 1976 cogt.
This particularly has been the case in Cdifornia
where the fraction of dtate funds devoted to
higher education spending has decreased during
this time.

The mgority of affirmative action pro-
grams in education consst of outreach and re-
tention programs. At the Univergty of Cdifor-
nia, these programs are categorized into one of
four areas. School-centered Partnerships, Aca
demic Development (Student Centered), Infor-
mational Outreach, and Research and Evalua-
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tion.  School-centered Partnership programs
ae patnerships between universties, colleges
and school digtricts to improve K- 12 education
and college preparation, and increase college
participation rates and digibility. Academic De-
velopment programs work with individud su-
dents to improve ther digibility and ther com-
petitiveness.  Informational  outreach  programs
conds of efforts to educate families and Su-
dents throughout the entire education process
about college digibility requirements and the
importance of supporting school improvement.
These programs aso include recruitment efforts
and publicity to educate students about post-
secondary  education opportunities. Research
and  Evauation

which operates in 452 Cdifornia middle and
senior high schools, the Mathematics.  Engi-
neering, Science Achievement program which
saves 242 Cdifornia middle and senior high
schools and 11 community colleges, the Gate-
way programn designed to make UC program
data more accessible by placement of informa
tion on the Internet; and the Berkdey Pledge
designed to maintain student diverdty on cam-
pus.

Cdifornia State University’s outreach
programs are part of the Access and Retention
unit of the Office of Academic Affars Exam-
ples of these programs are the Universty Aca
demic Develop-

programs focus on
understanding the
root causes of
educationa  dis- | 60%

Eligibility of 1996 High School Graduates
for CSU & UC Admission™

ment Program,
Faculty and Stu-
dent Mentoring

parity within Cali-

1 Programs,
| Teecher Diver-

: 50%
fornid's educa- 1

Q  Asian sty  Program,

tional  pipdine | 40% -
from K-12 30%

and the Student
Q White Academic Serv-

through  under-

ices  Outreach

graduate  and | 20% -

Q  Hispanic | Program.

graduate indruc- | 10% - African

tion. Most of o ; : Q Amer. Affirma:

these  outreach b . . — | tive Action pro-
Eligible for CSU Eligible for UC .

programs  place grams in educa-

greatest  emphass Source: California Postsecondary Education Commission, /996 Eligibiliry Stud) tion have been

on women and un-
der-represented  ethnic minorities, as wdl as
educationdly and economicdly disadvantaged

students.

Outreach programs a UC vary through-
out the eight campuses. Each campus has dif-
fcrent outreach budgets and programs. The re-
sponghbility for the creation, enforcement, and
evauation of these programs is assgned to a
different department at each campus. The UC
Presdent ultimatdy is responsble for the su-
pervison and implementation of dl UC Out-
reach programs. Examples of these programs
ae the Ealy Academic Outreach Program

effective and
have increased educationd opportunities for dl
Cdifornians. However, inequdities in the ac-
cess to and qudity of education gill exist. Ac-
cording to the California Postsecondary Educa-
tion Commisson, students who atend K- 12
schoals in low-income communities and com-
munities of color have lower rates of college
attendance because graduates have lower levels
of UC and CSU dligibility and do not know of
the higher education opportunities available in
Cdiforniaa. Among 1996 Cdifornia high school
graduates, only 2.8 % of Blacks, and 3.8% of
Higoanics were digible to the Universty of
Cdifornia, compared to 12.7 % of whites and
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30 % of Adans. These afirmative action pro-
grams are necessary to comply with the Cdifor-
nia Master Plan, achieve equa educational op-
portunities, and assst Cdifornias public higher
education inditution to serve dl Cdifornians

Impact of Proposition 209

Proposition 209, SP- |, and Smilar insti-
tution-specific policies have had an enormous
impact on universties and colleges, causng a
great number of cutbacks in affirmative action
programs. These programs improved not only
the divergty of the student body, but the fac-

UC Berkeley experienced a 57%
decrease in the number of under-
represented minority students
admitted for the fall.

ulty, adminisrators, and other personnd as
wel. SP-1 diminated affirmative action in UC
admissons and led to a 10% decresse in the
number of under-represented minorities admit-
ted to UC for the 1998-99 school year; the first
year it went into effect. Propodtion 209 aso
threatens affirmative action outreach, retention,
and financid assgtance programs in Cdifornids
higher education inditutions. SP-2 diminated
dfirmaive action in UC employment and con-
tracting.  Proposition 209 also purports to
eliminate employment programs & CSU and
ccc.

General Findings

o Decrease in the number of under-
represented punorities admitted 1o the Uni-
versity of California for the fall of 1998
The 1997-98 pool of applicants was one of
the mogt diverse in UC higory. Even with
this increase in minority applications to UC,
the number of under-represented minorities
admitted to UC for the fall of 1998 de-
creased by 10%. The UCLA and UC Ber-

keley student bodies have been impacted
the mogt by this shift in admisson criteria
UC Berkeley experienced a 52% decrease
in the number of under-represented minor-
ity sudents planning to attend Berkeey in
the fal. UCLA experienced a 36% decrease
of this number.

Shift from a consideration of race and gen-
der to an emphasis on economic and edu-
cational disadvantage

Many outreach, retention, financid asSs
tance, and admissons affirmative action
programs have changed their criteria to fo-
cus exclusvely on economic and educa
tiona disadvantage instead of race and gen-
der. For example, CSU’s Future Scholars
Scholarship Program, which previously
srved African American and Latinp Su-
dents, now awards renewable scholarships
to incoming freshmen and transfer students
who ae educaiondly and economicdly
disadvantaged. Cdifornia Student Opportu-
nity and Access Program (CalSOAP), ad-
minigered by the Student Aid Commission,
formerly offered services to under-
represented minorities and women  seeking
post-secondary degrees. Now CalSOAP
will serve sudents from low-income back-
grounds, who are the firg in ther family to
atend college, who attend schools with a
low digibility rate for post-secondary ingti-
tutions, and whose schools have low col-
lege and universty participation rates. Most
outreach, retention, and financid ad pro-
grams previoudy served women and racid
minorities in addition to economicdly and
educationaly disadvantaged students. Now
they soldy focus on the latter group. Al-
though these programs have been redi-
rected, they have not been restructured to
adapt to their new condituency. The sruc-
tures necessary to support these program
changes dso have not been developed or
indtituted.
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Widespread confusion about the kinds of
programs that can be affected by Proposi-
tion 209 and institution specific initiatives
Interviews with the varying institutions
showed that there are many different inter-
pretations of the scope and implications of
209 throughout UC, CSU, and CCC. These
inconsistent and varying interpretations
have resulted in a great ded of confuson
about the kinds of programs that should be
affected by Propostion 209. For example,
whether 209 prohibits race- and gender-
conscious outreach programs remains unde-
cided. Indtitutions have interpreted 209 dif-
ferently and made changes according to
ther interpretations. For instance, the UC
Regental Counsel dtated that outreach and
retention programs were permissble, both
under 209 and SP-I , as long as they in-
cluded disadvantaged students. By con-
trast, CSU has redirected most of its out-
reech programs and eiminated al that were
race- and gender-conscious.

o Call for the re-examination of ethnic and

gender studies programs

Ward Connerly has launched an attack on
dl ehnic and gender studies programs, in-
cduding graduation and special cultural
ceremonies. These programs are far beyond
the scope of 209 and should not be subject
to additiond scrutiny since the passage of
this initiative.

Specific Findings

UC admissions process radically changed
sincethe passage of SP- |

UC continues to accept the top 12.5 % of
Cdifornia high school graduates who ae
college digible. However, the number of
Sudents who are accepted purely on their
academic records has increased and the ad-
missions criteria have changed. Prior to SP-
I, admissons decisons were based on

grade point average, high school perform-
ance and standardized test results. Specid
consderation in admissons was given to
sudents from under-represented minorities
and women. The groups considered under-
represented minorities by UC are Latinos,
African Americans, and Native Americans.
For graduate admissions under-represented
minorities are defined according to each
discipline. Specid condderation dso was
given to sudents with specid tdents, leg-
acy, economic or educationd disadvan-
tages, ahletes, and upon the request of

“very important peopl€’.

Today, 50% to 75% of students are admit-
ted to UC based on their grade point aver-
age, Standardized test scores, rigorousness
of ther high school program, qudity of
their academic performance reative to the
opportunities available a the school they
attended, and exceptiond performance in a
sngle subject area. Grades obtained in Ad-
vanced Placement and Honors classes are
incressed by 1.0 when cdculding a Su-
dent's GPA. Specid condderation is given
to economic and educationa disadvantages,
goecid taents, and location of an appli-
cant’'s school to admit the remaining 25%
to 50% of the class. Admissons standards
and procedures vary across UC Campuses.
Univerdsty of Cdifornia a Los Angdes and
Universty of Cdifornia & Berkdey are the
most competitive campuses in the UC sys
tem, and both rely heavily on test scores,
GPAs, and rigorousness of an gpplicant’s
high school program.

Additional funding provided by the state

for Outreach and Retention programs at UC

On August 21, 1998, the University of Cali-
fornia was awarded, by the date legidature,
an additiond $335 million for outreach
programs to K-12 sudents. The Universty
will add $5 million to this amount. The date
budget requires a match of funds for K-l 2
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spending totding $31 million. Spending on
UC Outreach programs thus is anticipated
to reach $135 million in 1998-99, more
than double the $65 million spent in 1997-
98. This increased funding will support the
expanson of targeted outreach efforts to
increase the number of sudents who are
UC digible. UC has yet to define the spe-
cific programs that will gan from this in-
crease in funding. $250,000 has been allo-
cated for scholarships for economicaly and
educationdly disadvantaged dudents. To
date, most UC outreach programs consist
sldy of publicity efforts to increese the
number of students who know about avail-
able educationd opportunities. Whether UC
will establish race- and gender-conscious
outreech and retention programs remans
undecided.

Race- and gender-conscious firzancial aid
programs are being restructured in a way
that significantly reduces the benefits for
women and minorities

The Extended Opportunity Programs and
Services (EOPS) served 83,171 students in
1996-97. This program targets students
who are affected by language, socid, and
economic disadvantages with the am of n-
creasing ther rates of matriculation,
graduation, academic success and transfer
to four-year inditutions. This program al-
ways has served economicdly and educa-
tionally disadvantaged individuads. EOPS
was one of the programs targeted for ¢limi-
nation by Governor Wilson. Another scruti-
mzed program is CSU's Forgivabla Loan
Program. which ads doctord students who
ac dissbled or are pursuing degrees in
fidds for which they have been higoricaly
under-enrolled. Most of the students who
previously ganed from this program were
women and minorities. This program is be-
ing pressured to change. Since 209 passed,
the program has been restructured to sup-
port students who are under-represented in

ther fied of interest: for example, it heps
men who are interested in nursing.

Decrease in under-represented minorin
student applications to the California Pre-
Doctoral Program

This program seeks to increase the diveraty

of CSU sudents who will continue ther
dudies a the doctora level. The 1997-98
applicants to this program were 3.7% Na-
tive Ameican, 189% Agan Ameican,
24.6% African American, and 30.9% His-
panic. In 1998-99, the applicant pool was
5.9% Native American, 15.5% Asian
American, 155% African American, and
25.8% Higpanic. The number of women
who applied to this program also decreased
from 68.3% in 1997-98 to 62.9% in 1998-
99.

Implications of these changes

California 's higher education institutions
will not serve California’s citizens equally

Propodition 209, SP-1 and dmilar indtitu-
tion-gpecific policies chdlenge the extent to
which Cdifornias public education inditu-
tions will sarve the diverse population of
the dtate. As evidenced in UC admissons,
there is an increased disparity in the popula-
tion of our state and the population of our
college campuses. While Cdifornia is be-
coming incressingly diverse, some of its
higher education inditutions ae becoming
less diverse. Affirmative action programs in
education are necessary to remedy past dis-
crimination, ensure equa opportunities for
dl Cdifornia, and achieve the diversity rep-
resentative of our date a dl public higher
education inditutions. In the absence of af-
firmative action programs and dtructures
designed to address race- and gender-based
discrimination, under-represented  minorities
and women will be subjected to the inequi-
ties embedded within our education system.
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Decrease in the quality of education re-
ceived at UC us « result of the declined
campus diversity. Many scholars, students,
policymakers, and businesses speask of the
benefits of diveraty and its many contribu-
tions to the quality of educaion. This vau-
able diverdty is being threatened by Propo-
gtion 209. The decreased diversty of UC
campuses will affect the kind and qudity of
education UC students receive and the ex-
tent to which they will be prepared to face
the chalenged posed by Cdifornias diver-
gfication.

Reduction in the number of candidates
qualified to meet the needs of California’s
booming economy

According to the Cdifornia Postsecondary
Education Commission, Cdifornids contin-
ued economic development is contingent on
the avalability of a qudified, diverse group
of candidates who can meet the needs of
developing and growing industries for
workers, The decreased enrollment of un-
der-represented minority students a UC,
CSU, and CCC will limit the number of po-
tentid candidates who can serve this need.

Increase in the wage gap between members
of different ethnic groups

Educationd attainment has become an in-
creedngly important determinant of an indi-
vidud's income. Individuds with a low
levd of attaned education have experi-
enced Subgtantia reductions in thar red
wages, while the wages of those who would
graduate degrees have skyrocketed. This
has led to an increase in the digparity of in-
come between the wedthy and the poor.
Propogition 209 and its effect on equal ac-
cess to education will continue to increase
the disparity between the rich and the poor
and will increese the wage gap between
members of different ethnic groups.

Race- and gender-based discrimination
will not be examined or addressed

While programs focusng on economicaly
and educationdly disadvantaged students
meet important societd needs, the fact re-
mains that such programs do not address
race- and gender-based discrimination. So-
cioeconomic based affirmative action pro-
grams do not serve the needs of under-
represented minorities and women, lack the
necessary structures to guarantee their suc-
cess, and are not an adequate substitute for
race- and gender-based affirmative action
programs.

Race- and gender-based discrimination con-
tinues to permeate our public ingditutions
and limit the opportunities avalable to
women and minorities. UC and CSU rdy
heavily on severd admisson criteria that
have a discriminatory impact on  minority
applicants. These criteria include standard-
ized test scores and Advanced Placement
tests which are not good predictors of fu-
ture academic performance and do not ade-
quatdly measure dedrable characterigtics
such as diverdty of perspective, experience
with paticular communities, and the forti-
tude to overcome oppresson. Advanced
placement classes are not accessble to al
students and standardized test scores corre-
lae the highest with parenta educetiond
attainment and socioeconomic income. Af-
firmative action dleviaed the negdive im-
pact of the heavy reliance on criteria, such
as standardized tests, and took into consid-
eration the full potentiad and posgtive atrib-
utes of al applicants. In the adbsence of af-
firmative action, race- and gender-based
discrimination will reman largdy unexam-
ined and unchdlenged within Cdifornias
public inditutions for higher education.
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Recommendations
UC Regent Ward Connerly and Cdifornia

Governor Pete Wilson argued that SP-1 and
209 would not have a discriminatory impact on
women and minorities in Cdifornia Our re-
search proves that this has not been the case
and that race- and gender-based discrimination
continue to be a part of Cdifornia's public edu-
caion inditutions. To improve the qudity of
and access to Cdifornia's public inditutions for
higher education, we recommend:

Use effective, srate-financed, data collec-

tion and monitoring processes at UC, CSU,
and CCC to measure the ¢ffect of changes
made to outreach, retention, and finuncial
aid, as well as the CSU and UC admissions
process

It is imperative to measure the effect of pol-
icy decisons and program changes to ascer-
tain whether the desired outcome was
achieved. It dso is important to determine if
additional changes or programs ae neces
sary, and community needs are being ad-
dressed adequately. Quaditative and quanti-
tative analysis of the impact of these
changes is necessary to measure equd edu-
cational opportunity and access to these op-
portunities. In the absence of data, it will
become increasingly difficult to monitor and
combat  discrimination.

Measure the impact of admissions require-
ments and all elements of the admissions
1‘) rocess

The Cdifornia Postsecondary  Education
Commisson (CPEC) should receive addi-
tiond governmenta funding to monitor the
impact of these recent policy shifts and the
extent to which these inditutions are mest-
ing ther respongbilities as defined in the
Cdifornia Magter Plan. CPEC should dso
be commissioned to study the necessty and
vaidity of gpecific admisson criteria, and
whether changes in the way criteria are

evauated could dleviate ther negative ad-
verse impact on under-represented minority
students. Although UC, CSU, and CCC
have a commitment to serve dl of Cdifor-
niad's population, we are witnessng a reduc-
tion in the educaiona opportunities avail-
able to some members of our society. The
effect of changes in the admissions process
have had on the opportunities available for
women and minorities in Cdifornia must be
measured to assess the extent to which UC,
CSU, and CCC meset the educationa needs
of Cdifornia's student body.

Engage in proactive efforts to guarantee
equal opportunity and access to education
for all Californians. UC, CSU, and CCC
should diversfy outreach programs to reach
al populaions, as there is no monalithic re-
sponse to different means of communica-
tion. Many outreach programs focus on
printed publications written only in English.
Recent efforts use the Internet to reach
large numbers of people. However, these
means of communication only resch certain
members of our population. They do not
reach low-income people, students who do
not have access to these means of commu-
nication, parents who are monolingud in
languages other than English and illiterate
parents. Effective outreach to Cdifornids
diverse population depends on the use of
avalable means of communication and the
exigence of audience specific messages.
For example the use of mangream and
ethnic radio and tedevison, and outreach
efforts based out of community centers.

UC, CSU, und CCC should expand out-
reach efforts to include race- and gender-
targeted programs

These programs are necessary to combat
the pernicious effects of race- and gender-
based discrimination that permeate Cdifor-
niads public education sysem. Without
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these UC, CSU, and CCC can not fulfill
ther inditutiond pledges to offer equd
educationd  opportunities and adequately
educate Cdlifornias diverse K- 12 student

e Develop structures necessary to support the

recent policy shifts. Maor changes should
not occur without having sructures neces

population. say for their support. For ingtance. the
amount of financid assgance avalable to
e Develop a consistent, state-wide definition ensure that low-income sudents who are
of economic and educational disadvantage admitted to these inditutions can afford to
as it applies to admissions, outreach, and attend must be increased. This is the re-
financial assistance progrums and commit- goonshility of the Universty of Cdifornia,
nicate this definition to all those who work Cdifornia State Universty, and Cdifornia
on these programs Community Colleges, as wdl as the date
The Universty of Cdifornia Cdifornia and federa governments.

State Universty, and Cdifornia Community
Colleges currently operate programs that
use a myriad of definitions and do not share
a target population. All programs must use
the same definition of economic and educa-
tional disadvantage to serve the same popu-
lation and develop condgtent programs.

' The Univcrsi[y of California, California State University. and California Community Colleges arc California’s public post-secondary
education institutions. UC scrves the top 12.5% of California’s high school graduates who have completed eligibility requirements.
CSU scrves cligible students who fall between the top 12.5 und 33% of California’s high school graduates. Both serve transfer students
who have Suct‘c.‘isfully complctcd specified collcgc work. CCC scrvcs the remainder of high school graduates seeking & post-secondary
education.

* Peter Y. Sussman. ACLIJ-No. Cal., ACLU-So. Cal.. CAA, Cal. Women's Law Center, ERA. Lawyers' Commitleo for Civil Rights,
Reaching for the Dream: Profiles in Affirmative Action, at 30 (March 1998).

*The definition of under-represented minoritics varies across institutions and has changed throughout time. Currently UC considers
Latinos. Native Americans, and African Americans under-represcntcd minorities throughout the undergraduate admission process. In
the past Filipino. Southeast Asian. and East-Asian students have been considered under-represented minorities. Under-representation
is determined by comparing he institution’s student body 10 high-school graduates. or the applicant poolin terms of ethnicity and gen-
der. If the representation of students from a certain group 1s lower at the institution than the applicant pool. or high school graduates,
that group 1y considered an under-rcpresented minority.

¥ Refers to students whose parents, siblings, or relatives arc alumni who contribute significantly to the university,

" Citizen's Commission on Civil Rights, Affirmative Action: Working and Learning Together, at 13 (Oct. 1996).

b University of C2lifornia. Statistical Summary of Students and Staff Tuble x: Degrees Conferred By Academic Yeqr and Gender
(visited Nov. 3. 1998) <htip//www.ucop.edu/ucophome/uwnews/stat/degrees/9697deg. himl>.

" University of California. Staristical Summary of Students and Staff, Table viri: Enroliment by Campus, Ethnicity, Gender and Level,
Total University (visited Nov. 4, 1998) <http://www.ucop.cdu/ucophome/uwnews/stat/enr97/97sst7j.himl>.

* california Department of Finance Demographic Research Unit. K-12 Public High School Graduates By Ethnicity, History and Projec-
tion 1997 Series (visited Nov. 4. 1998) <hup://www.dof.ca.gov/html/Demograp/k 1 2ethtb.himz.

Y Eligibility for all financial aid programs is determined on the basis of family income. In the past. students who came from low-income

farmlics and were under-represented minorities were eligible for race- and gender-conscious financial aid programs.
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19 joseph L. Dionne and Thomas Kean. Breaking the Social Coniract: The Fiscal Crisis in Higher Education. (1997 ), at 10, (visited
Nov. 4. 1998) <http://www.rand.org/publications/CAE/CAE | 00/>.

'l George S. Park and Robert J. Lemper, Rand Education. The Class of 2014: Preserving Access to California 's Higher Educarion.
(1998) at x-i, (visited Nov. 4. 1998) <http://www.rand.org/publications/MR/MR97 1 .pdf/>.

I The University of California classifics research and evaluation programs as student outreach. Wt challenge that classification.
These programs do not appear to be linked directly to increased access to California’s public higher education institutions.

T we acknowledge the absence of statistical information about Native Americans and Arab Americans from this report and the aggre-
gation of Asian American, Pacific Islander, and South Asian communities. This is a result of the¢ absence of this data in several of the
sources we utilized.

14 california Postsccondary Education Commission, What Are The Eligibility Rates of 1996 Public High School Graduates for the Uni-
versity of California?. 1996 Eligibility Study, at 9.

% 1n 1960, California developed its Master Plan for Higher Education where it defined the missions of the University of California.
California State Universily, and California Community Colleges. As part of the plan, California committed to guarantee cqual access o
higher education for every California citizen who could benefit from that education. Since its inception, this plan has guided highcr
education institutions in California.

lf’Tab]c I, University of California, Statement of Intent to Register for Adrnittcd Freshmen Fall 1998 and Fall 1997 (visited Nov. 3.
1998) <http://www.ucop.edu/ecophome/commserv/admissions/sirtable | .html>.

“Employment programs in highcr education institutions are discussed in the employment section of this rcport.

¥ All UC Admissions, Ethnic Distribution of Freshmen Admitted to the University of California Fall 1998 and Fall 1997 (visited Nov.
3. 1998) <http://www.ucop.edu/ecophome/commserv/adiab.htmis.

Wid
2“Thc new definition of educational and economic disadvamagc includes students who are the first in their family to 2o to collcgc: have

4 migrant family pattern, a large family, or a difficult home situation: come from a low-income family; or did not receive hgher educa-
tion counseling. It also includes students whose high school had a low percentage of college eligible students. a low participation rate
in post-secondary institutions, or is located in a low-income area. or where i high percentage of the community is on public assistance,
2 For information about changes in admission criteria. pleasc $ée the specific findings section,

* CSU's outreach and retention programs were redirected before the passage of 209 as a result of a memo issued by the Senior Vice-
Chancellor of Academic Affairs on March 1?. 1996, As a result of this memo, the Student Academic Services Qutrcach Program, for-
merly known i the Student Affirmative Action Programs. changed from focusing on under-represented minoritics. women. disabled.
and low-income students to focusing on educationally and economically disadvantaged students. The Teacher Diversity Project, which
was originally Intended to attract minority students to a carcer in teaching and offer jobs as teacher aides. now focuses on student:, from
environments in which teaching has not been @ common ¢areer goal.

3 Most UC Outreach Programs that existed during the 1997-98 school year were not race- and gender-conscious. Existing programs
consist of publicity ¢fforts to better inform students about the educational opportunities available through Internet web sites and lengthy
brochures. The means of communication employed by UC arc not available to all students equally.

¥ Supranote 3.

“This policy is highly controversial given the disparity in the schools that offer Honors and Advanced Placcment courses. California
students do not have equal access to these classes: however. enrolling in such courses greatly affects their chances of admission to UC,

* Please see Appendix | for more information on and an analysis of class-based affirmative action programs.
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EDUCATION
Kindergarten through high school

Affirmative Action Programs

School digtricts operated a series of de-
segregation programs that include trangt plans,
magnet schools, and outreach. Mogt of these
programs were the result of court-ordered con-
sent decrees, but some cities voluntarily en-
gaged in these efforts. These programs pursued
a more equitable education system for dl Cali-
fornians. Schools aso developed race- and gen-
der-conscious curricula to better educate dl
students and increase cultura awareness.

Other dfirmative action programs a the
K-l 2 levd focused on achieving diversty
among teachers. During the 1996-97 school
year, the Cdifornia student body was 39.68%
Hispanic, 39.58% White, 8.6% Black, 8.28%
Adan, 24 1% Filipino, .86% American Indian,
and .59% Pacific Idander. By contragt, the
teacher population was 78.8% White, 10.6%
Hispanic, 5.1% Black, 3.8% Asian, .8% Ameri-
can Indian, .8% Filipino, and .2% Pecific Is
lander. This disparity between the teacher and
sudent population arguably decreases the ef-
fectiveness of teachers and the qudity of the
education dl dSudents receve. The Cdifornia
Depatment of Education and Cdifornia school
disgtricts operated a series of outreach and af-
firmaive action programs in employment to
narrow the gap between the student body and
teacher population. These programs amed to
achieve a teacher population that could better
sarve the needs of Cdifornids incressngly di-
verse sudent population,

According to the Cdifornia Postsecon-
dary Education Commisson the qudity of a
sudent's K-l 2 education is determined by the
socia and demographic context of the commu-
nity in which they live and where the schod is
located. Students who attend schools in low-
income areas, communities of color, and geo-
graphically isolated communities have less

chances of taking Advanced Placement courses.
meeting UC and CSU digihility requirements.
attending college, and graduating from college.
Affirmative action programs a the kindergarten
through high school level are necessary to ad-
dress these inequdities. The K-12 education
provides the foundation necessary to attend
post-secondary  inditutions, participate in the
workforce, contribute to Cdifornias economy,
and earn a Hf-aufficient wage in this gate. The
presence of race- and gender-based discrimina-
tion within this sysem affects the opportunities
of dl dudents Therefore, affirmative action
programs and other proactive efforts are neces-
say to increase access to equd opportunities
for dl Cdifornians.

Impact of Proposition 209

The impact of Propostion 209 on K- 12 educa
tion has been reaivey low. Voluntary desegre-
gaion programs, race- and gender-conscious
curricula, outreach programs, magnet schools,
and trangt plans are some of the programs that
may be affected by 209. School digtrict and
datewide affirmative action teacher employ-
ment programs may aso be subject to change
as aresult of 209.

General Findings

« Few changes in district desegregation pro-
grams. Many school digtricts had court-
ordered consent decrees which require
race-conscious programs, including trangt
plans, magnet schools, and outreach. These
programs are explicitly exempted from the
mandate of Propodtion 209. The initiative
dated that its prohibitions do not gpply to
programs authorized by a court order or
consent decree. Most school digtricts that
have voluntary desegregation programs are
adopting a “wait and =€’ policy given the
abundance of unanswered questions about
the implications of 209. Only one schoal
digrict, San Diego Unified School Didtrict,
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had a court ordered consent decree termi-
nated. However, the SDUSD plans to con-
tinue dl of its integration programs, a least
for the 1998-1999 school year.

.ompnome about funding for race- and gen-
der-conscious curricula. Most digtricts are
interested in continuing and expanding
race- and gender-conscious programs.
However, they are concerned about the fea
shility of doing so given potentid decreases
in funding available for these types of pro-
grams. Some of these programs include
race or gender focused curricula, Sngle sex
math and science classes, and curriculum
efforts to address the repercussons of
white flight to suburban schools from urban
schools.

Scru[iny of the legaliry of curriculum and
special programs created to address issues
of de facto segregation in urban city
schools. Some didricts, like the Oakland
and Berkdey Unified School Didricts, have
designed race-conscious curricula to ad-
dress I1ssues that arise when schools thet
used to be integrated become segregated as

some sudents move to the suburbs or
switch to private schools. Didtricts are con-
cerned about the fate of these programs.

Decreased efforts for teacher. affirmarive
action employment programs

Snce 1977, the Cdifornia Department of
Education and Cdifornids school didricts
have operated a series of affirmative action
programs in employment to incresse the
number of minority teachers, adminigraive
daff, and adminigrators. The gods and
timetables component of these programs
was repeded in 1994, but the commitment
to equa opportunity in employment for dl
persons, and achieving workforce diversty
remained. Since the passage of 209, these
programs have been weakened. Cdifornia’s
Department of Education is not addressng
the increased disparity between minority
dudents and teachers a this time. The De-
patment is now only peripherally involved
in school didrict affirmative action pro-
grams in employment.

Specific Findings

Changes to school district advisory boards

Student Body vs. Teacher Diversity

3
1996-1 997
100% *] ------ - !
80%
60%
39.6% 39.7% 0O Student
40% Body
20% ‘16'8% B Teachers
‘6°/° 8.6% 5.1% Ay
0% : r—m : L
. . . African i
White Hispanic  American Asian/ P.l. Sources’
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Kindergarten Through Hiah School

In the Los Angdes Unified School Dis
tricts, seven education commissons previ-
oudy represented the interests of disenfran-
chissed groups within the community, in-
cluding girls, African Americans, Mexican
Americans, gays and lesbians, and specid
education. The commissons informed the
School Board on pertinent issues, such as
hate crimes and racism within the schools.
After Propostion 209, a sngle commisson,
the Human Reations Commisson replaced
the origind seven commissons. The trang-
tion from seven commissons to one has not
been smooth.

Implications of these changes

increased disparity between the teacher
and student population.

Affirmative action programs in employment
contributed to the diverdfication of the K-
12 faculty. Even with these programs in
place, the digparity between the teacher and
student populations was significant. In the
absence of these programs this difference
will continue to increase.

Reduction in the number of race- and got-
der- conscious curricula, and voluntary de-
segregation programs. Mot schools who
currently operate race- and gender-based
criteria are adopting a wait and see palicy.
Some ae conddeing the dimination of
these curriculay and none arc conddering
expansons of these programs. Therefore. ax
a result of 209, there will be a decrease in
the number of race- and gender- conscious
curricula

e Isolation of minority and female students

within the K-12 system. Over the past 25
years, schools have worked to diversfy
their curriculla and include the higtory of
women and minorities within the K- 12 edu-
cation sysem. These race- and gender-
based curricula increased the extent to
which minorities and girls learned about
their higory. Without these curricula, the
experiences of minorities and girls will be-
come increesngly isolated from the materid
taught in Cdlifornia’'s K- 12 classrooms.

Recommendations

« Srengthen, enforce, and expand affirma-

tive action and diversity programs in the
hiring of teachers to meet Cdifornia's need
for more minority tesechers The Cdifornia
Department of Education should work to
decrease this digparity between the teacher
and student population. Cdifornias teach-
ers must be able to adequatdly teach Cdli-
fornids increesingly diverse K- 12 student
population.

Develop necessary structures to monitor
the effects of any policy changes, curricu-
lum revisions, and elimination of consent
decrees. These programs should not be
eiminated in the absence of dructures that
monitor the occurrence of hate crimes on
campus, changes in racid tendon and dli-
mate in schools, variations of student popu-
lations, changes in the qudity of sudents
education, and potential re-segregation of
the K-12 school system.

Enrollment in CA Public Schools by Ethnic Group. 198]1-82 through 1997-98,

<http://www cde.co.gov/fipbranch/sbsdiv/idemographics/reports/statcaide/ethstud him.
* Numbers of Tcachers in CA Public Schaols by Ethnic Group, 198 1-82 through 1997-98,
<http://www.cde.co.gov/ftpbranch/sbsdividemographics/reports/stateaide/ethteach. himz.
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INTRODUCTION

n November 1996, Cdifornia voters

passed Proposition 209, which
amended the Cdifornia Conditution to ban
preferentia trestment based on race or gender
in public sector education, employment, and
contracting. Initidly enjoined from implemen-
tation, the initiative did not go into effect until
Augugt 28, 1997, when the Ninth Circuit up-
hed the propostion’s conditutiondity. The
United States Supreme Court declined to re-
view that decison in November 1997.

One year later, the full impact of
Proposition 209 on affirmative action in Cdli-
fornia remains largdy unknown. There have
been no publicly-funded efforts to measure the
effect of Proposition 209 and the repercussons
of reated policy and programmatic shifts in re-
sponse to the initigtive. Severd lawsuits have
been filed to clarify the meaning and intent of
the initigive's language, such as the definition
of “preferentid treatment” and whether out-
reach and recruitment programs are prohibited.
None of those, however, has been resolved at
the gppdlate levd.

Asaresult, Chinese for Affirmative Ac-
tion (CAA) and Equa Rights Advocaes
(ERA) designed and conducted a survey to
evaluate the effect of Propodtion 209 and
other, smilar policies on public sector affirma
tive action programs. We surveyed sixty-eight
government agencies across Cdifornia to find
out the policy and programmatic changes that
have occurred in response to Proposition 209
and evduae their impact on minorities and
women. We examined both anecdotal evidence
ganered from the interviews and datistica
data when such data was available.

This report analyzes the impact of
Proposition 209 on public contracting, employ-
ment, and educationa opportunities for women
and minorities in Cdifornia. For each areq, it
summarizes the key findings, detals how indi-
vidua agencies have responded, and sets forth

the implications of the changes. We dso pro-
vide recommendations for agencies and other
policy makers to ensure tha minorities and
women continue to enjoy equal opportunities
despite the passage of Proposition 209.

In summary, we found that Propogition
209, combined with court actions, policy
changes, and executive orders, has begun seri-
oudy to erode the gains made by minorities
and women in Cdifornia Minority participa
tion in post-secondary education and public
contracting opportunities for women and mi-
norities, in particular, has decreased dramati-
cdly snce Propostion 209 went into effect.
This impact has resulted from the falure of
sate agencies to comply with anti-
discrimination laws, cutbacks in affirmative ac-
tion programs, and the dismantling of sysems
designed to collect data on race and gender.

Many race- and gender-conscious af-
firmative action programs now focus instead
on economic and educationd disadvantage.
This report concludes that this shift is an inade-
quate Subgtitute because affirmative action was
designed to address discrimination and a class-
based andlysis does not. Economic disadvan-
tage, while laudable as an additional factor,
addresses a different set of problems, produces
a different set of results, and presents serious
logigicd problems in interpretation.
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CONTRACTING

n 1988, the Cdifornia Legidature

enacted contracting goa programs
to ensure that state agencies would contract
more equitably with women-owned and minor-
ity-owned business enterprises ( WBEs and
MBEs). Before that time, dstate agencies had
ovewhdmingly awarded their publicly-funded
contracts to white, male-owned businesses.
Many county and local agencies dso adopted
WBE/MBE programs.

Over time, these programs had a sig-
nificant effect. By 1996, many date agencies
were awarding some percent of ther publi-
taly-funded contracts to MBEs and WRBEs.
Market parity had not, however, remotely been
achieved. In 1996, for example, WBEs ac-
counted for over onethird of dl Cdifornia
firms, yet they rarely received more than 5% of
adate or local agency’s contracting dollars.

Propogtion 209 haes sgnificantly lim-
ited the ability of public agendies to implement
these programs. Specificaly, Proposition 209
threatens. ( 1) hid preferences, which atempt
to offsct the effects of discrimination by grant-
ing minority or women businesses a smal ad-
vantege in contract bids; (2) goals und good
faith efforts, where prime contractors are re-
quired to either meet set participation gods or
make good faith efforts to obtain minority and
women participation: and (3) outreach, which
generally requires infooming minority and
women businesses Of contracting opportunities.

Survey Findings

e Widespread confusion about the meaning
and scope of Proposition 209 and fear of
lawsuits

e Eliminaion of data collection and the abil-
ity to track minority and women participa-
tionin the awarding of public contracts

e Increased resstance to outreach and other
affirmative action requirements by both

public agencies and prime contractors

e Resgance to loca enforcement of federd
affirmative action requirements

e Dedining catification of minority and
women business enterprises

o Shift from M/WEE to locd and smdl busi-
NEss programs

Implications of Changes

e Decreased opportunities for MBEs and
WBESs on public projects

e Increased resistance to efforts to diversfy
subcontracting

o Potentid decrease in the use of MBEs and
WBEs in private projects as a result of
“qoill-over” effect

e Reduced employment opportunities for mi-
norities and women in the condruction
trades

Report Recommendations

The Sae of Cdifornia, counties, cities, and
educationa inditutions should:

e Monitor MBE and WBE paticipation in
public contracting

e Messure the effectiveness and equity in the
awarding of public contracts

e Devdop effective and equitable public con-
tracting programs that are permissble un-
der Proposition 209

e Ensure that discriminatory practices do not

creep back into the awarding of public con-
tracts
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EMPLOYMENT

overnor Reagan sgned equa em-

ployment opportunity and &f-
firmative action programs in the public employ-
ment arena into law in Cdifornia on February
1, 1974. These programs included goals and
timetables, hiring and recruitment, upward mo-
bility, and outreach efforts in Cdifornia's pub-
lic inditutions. They dso involved monitoring
workforce composition and measuring repre-
sentation of minority groups and women & dl
levels of employment.

As in contracting, these programs
achieved significant results. The number of mi-
norities incressed in dl levels of sate govern-
ment employment.  California’s public
workforce diversfied dramdticdly. Yet parity
was not reached a dl levels of employment.
Women and minorities are sill concentrated in
the lower paying positions and occupations. A
noticesble wage gap Hill exids.

All of these programs are threatened by
the passage of Proposition 209.

Survey Findings

e Increased resstance by public employers to
complying with anti-discrimination  laws
and affirmative action requirements

e Widespread confuson about the meaning
and scope of 209 and fear of lawsuits

e Vaiances in the monitoring of workforce
compostion and maket avalability
throughout the entities interviewed

e Modification and reevaduation of programs
and policiesin light of 209

e Vaying levd of commitment among EEO
and AA officers to ther employment pro-
grams

Implications of Changes

e Shrinking public sector employment oppor-
tunities for women and people of color and
possible re-segregation of Cdifornids
workforce

Potentid decrease in the enforcement of
anti-discrimination laws

Inability of government agencies to meet
community needs through a representetive
workforce

Report Recommendations

The State of Cdifornia should develop an

education program aimed a EEO officers,
government officials and the public about
the continuing obligations under federd
and dtate laws, not to discriminate

Government agencies should increase their
outreach and recruitment efforts to increase
minority and women representation in pub-
lic sector employment

Locd and dtate agencies should focus on
developing upward mohility programs to
increase workforce diversty at dl levels of
public sector employment

The State should develop a uniform system
for data collection and method for monitor-
ing under-utilization of women and minori-
ties

The State Personnel Board and local gov-
ernments should monitor the effect of dl
changes to EEO programs and practices
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EDUCATION

Postsecondary Education

D uring the past twenty-five years,
the Univergty of Cdifornia (UC),
Cdifornia State University (CSU), and Califor-
nia Community Colleges (CCC) have operated
a sies of affirmative action programs to ad-
dress race- and gender-based discrimination
and increase access to educationa opportuni-
ties for al Cdifornians. These programs con-
Sg of goecid congderations in admissons for
students from under-represented minorities and
women, financial ad programs to increase the
participation of under-represented minorities
and women in higher education, and race- and
gender-conscious outreach programs.

These programs dragticdly increased
the number of women and minorities who &-
tended Cdlifornias postsecondary inditutions.
Women, in particular, were the largest benefi-
ciaries; by 1997, they earned the mgority
(52.9%) of UC bachelor degrees Yet parity
with Cdifornids increesingly diverse popula
tion has not remotely been achieved. In 1997,
under-represented minorities were 17.5% of
UC's dudent body yet 39% of Cadifornids
high school graduates.

Proposition 209, UC’'s SP-1, and other,
inditution-specific policies have had an enor-
mous impact on Cdifornia’s public univerdties
and colleges. They have caused extensve cut-
backs in affirmative action programs, in par-
ticular admissons policies and procedures.
The initigive aso threstens affirmative action
outreach, retention, and financia assstance
programs in Cdifornia's higher education insti-
tutions and atempts to diversfy both faculty
and administrative staff. SP-2 curtailed affirma-
tive action in UC employment; Proposition 209
threatens to diminate employment programs a
CSU and CCC as well.

Survey Findings

Fifty-seven percent (57%) decrease in the
number of under-represented minorities ad-
mitted to UC Berkeley and thirty-Sx per-
cent (36%) decrease admitted to UCLA,
the two most-coveted UC schools

Ten percent (1 0%) decrease in the number
of under-represented minorities  who
planned to enrall in the UC sysem in the
fal of 1998

Shift in the admissions process from a con-

Sderation of race and gender to an empha-
sis on economic and educationa disadvan-

tage

Regtructuring of financid ad programs to
reduce the benefits for women and minori-
ties

Widespread confusion about the kinds of
programs that can be affected by Proposi-
tion 209 and inditution-gpecific initiatives
Cdl for the reexamination of ethnic and
gender studies programs

Implications of Changes

Inequality of post-secondary educational
opportunities for Cdifornias diverse popu-
lation

Decrease in the qudity of education re-
ceived a post-secondary indtitutions due to
the decline in sudent diversity

Reduction in the number of minority candi-
dates qudified to meet the needs of Cah-
fomia's booming economy

Increase in the wage gap between members
of different ethnic groups

Limitation of remedies avallable to address

race- and gender-based discrimination in
education
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Report Recommendations

UC, CSU, and CCC should use effective,
date-financed data collection and monitor-
ing processes to measure the effect of
changes made to outreach, retention, and
financid ad, as well as the CSU and UC
admissions process

The Cdifornia Commisson on Post-
Secondary Education should receive addi-
tiond government funding to monitor the
impact of the recent policy shifts on admis-
sions requirements and the admissions pro-
Cess

UC, CSU, and CCC should engage in pro-
active efforts to guarantee equa opportu-
nity and access to education for dl Cdifor-
nians

UC, CSU, and CCC should expand out-
reach efforts to include race- and gender-
targeted programs

All higher education ingtitutions should de-
velop a consgtent, state-wide definition of
economic and educationd disadvantage as
it gpplies to admissons, outreach, and fi-
nancial assstance programs

The State and its higher education inditu-
tions should develop the structures neces-
sary to support the recent policy shifts, in-
cluding increased financid ad programs
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EDUCATION

Kindergarten through high school

The impact of Proposition 209 has been
relatively low on K- 12 education. The mgority
of desegregation programs are court ordered;
they are explicitly exempted from 209's cover-
age. Voluntarily adopted programs may, how-
ever, be impacted as will the attempts to diver-
sify the teaching and adminidrative daffs

Despite the advent of these programs,
the divergfication of the teaching gtaff has only
begun. A dgnificat digparity Hill exids be-
tween the demographics of the student body
and their teachers. In 1996-97, for example,
78.8% of teachers were white but only 39.6%
of students were. Only 10.6% of the teachers
were Hispanic compared to 39.6% of the stu-
dent body.

Affirmative action programs e the ele-
mentary and high school level have conssted
primarily of desegregation programs, such as
trangt plans, magnet schools, and outreach. In
addition, affirmative action employment pro-
grams focused on achieving diversty among
teachers and adminigrative staff to improve the
effectiveness of the teaching and the quality of
education al students receive.

Survey Findings

e Few changes in digtrict desegregation pro-
grams

e Concerns about funding for race- and gen-
der-conscious curricula

e Increased scrutiny of the legdity of pro-
grams created to address de fucto segrega-
tion in urban city schools

e Decreased efforts for teacher affirmative
action employment programs

Implications of the Changes

Increased disparity between the racid and
gender demographics of the teaching dtaff
and their student bodies

Reduction in the use of race- and gender-
conscious curricula and in voluntary deseg-
regetion programs

Isolation of minority and femde sudents
within the K- 12 system

Report Recommendations

The Cdifornia Depatment of Education
should strengthen, enforce, and expand
equa employment and diversty programs
in the hiring of teachers to meet Cdifor-
nia s need for more minority teachers

The Depatment of Education should de-
velop the structures necessary to monitor
the effects of any policy changes, curricu-
lum revisons and dimination of consent
decrees

Individua school didricts should ensure
the continuation of programs designed to

prevent the isolation and resegregation of
girls and minority students
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SUPERIOR COURT OF THE STATE OF cm.zmn
FOR THE COUNTY OF LOS ANGELES

Case Wo. BC 189. 541

)

0 ration, ’ )
. Petitioner/Plaintiff, ; '

vs. . )

. . . )

CITY OF LOS ANGELES, a municipal )

corporation; DEPARIMENT OF ATRPORTS/ )

BOARD OF AIRPORT COMMISSIONERS; and )

DOES 1 uy:ouch 50, inclusive, ;

. Respondents/Defendants. ;

This ordinary mandamus petiticm (Code Civ, Pruc., '§ 1985) asserts

'f.hat: the respondents mﬁmtit‘utior_xﬁly use a policy ﬁg .p:'-?vié'é'_uimi'ty

Business enterprises (“MBE’S”); Women Business Enterprises ('_‘ﬁl'{s");

BiMLA YVieliEi AFMEU S T W e B iy & W Y W= wm— =y —— — g e— — .

participate in the performance of all Department coﬁ.u:a.cts. including
the subject contract wtll:h the Department of Alrparts (see- 0008 of l-'.‘x- 1
to petition). Bidders must “strive t:o adhers to levely of participation
for each project and must alco demonstrate that a ‘good faith’ effort
was made to secure MBE/WBE subcontractors sufficient to. reach these
levels (0085-0090, Ex. 1 to petition)., The comstitutional argument
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stems from zecently uadopted Article I, § 31 to thel. gali’fbrnid
Copsrirntion (Propositioca 209). v

In effect, Propusition 205 prohibits “discrimination against, or
grant of prefexential treatment to, any imdividual ox growp on the basis
of -Tace, sex, color, ethnicity, .or national oriqu;". in, intex'dii,
public contracting. .

Petu:ionet bas stindinq to bring this actien as 11: 'ie affected by
uspundan:a' policy: and, 1if t.be policy is uneunstztumml. pl.aintiﬁ:
stands to be in a position to be able to bid and ze—hid on the sybject
contracts and De ‘in a more cuupentive node . :

latuithstmding Dona.r E.lectnc. .l'nc ‘v, City of I-a.s ;\nga.!ea 11994)
9. Cal.dth 161 and Domar (1998) 41 cu.m.uh_ua, holding that the
City's MBE/WRE/OBE policies does not violate egun; pio.t.ectiqn of the
laws, Propesition 209, adepted after these decisions, must be evaltiated.
The policies thquselyés have not' changed af't.at' the .a'doption oL
Pmpos;tion 209. y _ .

There is no showing of amy “diserimination” by the snﬁdcct
policies. The J'lsue is uhett;er there is ‘preterén\::‘.ni treatmant, ¥ with
or without any gemeral constitutional argument. A;:ticle I, § 31, stand¢

indsmendent of any other eonstitutiomal provisien. .
First, it is noted that Proposition 209 does " mot prohibit

Affirmative Action Programs, per ge, nor does it prohibit promotion of
enpl.oynent :atent.xon or advancement of any part:icular clus or category
ot people. _ '

The sudject éolicies do.little more than require prime contractoxa
to provide equal opportunity to all to compete for public comtracts.
These goals are consistent with competitive bidding.
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There is an insufficient showing of any irrationality Ai:r -othexwiase

ynconstitutional overtones with regard to the worker retention or living

wage requiresents of the City.
PEeliminary Injunction 16 denied.

pated: May % 1998 (@)
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Governor’s Directive No. 98-01 http://www.governor.wa.gov/go/i200.htm

STATE OF WASHINGTON

OFFICE OF THE GOVERNOR

P.0. Box 40002 « Olympia, Washington 98504-0002. (360) 902-4111+ FAA’ (360) 753-4110

GOVERNOR’'S DIRECTIVE No. 98-01

TO: All Executive Agencies and Inditutions of Higher Education

FROM: Gary Locke, Governor
DATE: December 3, 1998
SUBJECT: Implementation of Initiative Measure 200

Initiative Measure 200 (1-200) becomes effective today. When the voters of our state approved 1-200,
they were making a statement that they wanted to end preferences based on race or sex while leaving
unchanged preferences for people with disabilities, for veterans, and for people over 40 years of age.

l ]1-200 is now the law of our state and | will uphold and implement the law as | am sworn to do. This

directive is how | believe state agencies should implement 1-200.

We mugt make sure that everyone is given fair and equa consderation in public employment, public
contracting. and public education. Therefore. we must continue and intensfy our outreach and
recruitment efforts to encourage diversity. Diverdty is what makes our state and country unique. And
our diversty is a vita source of drength. credtivity, and innovation.

1-200 is a new statute and does not repeal or supersede pre-existing statutes. Our task is to harmonize the
new and existing laws to the greatest extent possble. In cases of a direct, irreconcilable conflict, 1 will

read 1-200 as implicitly repeding or overriding pre-exising law.

To ad in implementing 1-200, J have identified severd broad categories of laws, rules, policies and
procedures that may be affected. Each of those categories is described below, together with my decison
for addressing 1-200’s impact. All executive agencies are directed to review ther rules, policies,
procedures and gods and to make changes where necessary to be consstent with this directive. While |
cannot direct the actions of our state’s inditutions of higher education, | encourage them to congder this
directive to ensure consstency across state government in the application of 1-200.

I. PUBLIC EMPLOYMENT:
A. Race, Sex, etc. Shall Not Be Considered in Hiring Decisions.

Race, sex, color, ethnicity and nationd origin may not be used in the fina sdection of an applicant for
public employment, unless alowed under section 4 of 1-200 (exempting an action that is “based on sex
and is necessary for sexud privacy or medica or psychologica treatment; or is necessary for undercover
law enforcement. . . ") or section 6 of 1-200 (exempting actions “that must be taken to establish or
maintain digibility for any federa program, if indigibility would result in a loss of federd funds to the
date’).
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B. Plus 3. Exception Testing, and Exam Screening Adjustment Shall Be Discontinued When Based
on Race, Sex, etc.

Much debate has occurred over whether the “plus 3 system," “exception testing,” and “exam screening
adjustment” can be continued under 1-200. The “plus 3 system’! is a program where three additiona
names of applicants from an under-represented group may be considered for employment if the group of
gpplicants origindly referred to the employer lacked adequate representation of the group. “Exception
testing” is a process that, under extenuating circumstances, alows people to submit job applications
even when the application period has closed. One of those circumstances is when certain groups are
under-represented in the eigible gpplicant pool. “Exam screening adjustment” dlows applicants from an
under-represented group to take an ord employment exam if the origind group of ord exam applicants
lacked adequate representation of the group.

The plus 3 system, exception testing, and exam screening adjustment, while clearly not part of the final
sdection of an applicant, are much closer to the final sdection decison than outreach and recruitment
programs. Accordingly, use of these tools based on race. sex, color, ethnicity or nationa origin shal be
discontinued unless dlowed under sections 4 or 6 of 1-200. At the same time, use of the plus 3 system.
exception teding, and exam screening adjusment shal continue for veterans, disabled veterans, people
with disabilities, people over 40 years of age, and other groups of people not affected by 1-200.

C. Plans and Goals Shall Remain, but Use of Plans and Goals Shall Not Be Binding.

Affirmative action plans and gods are themsdlves not in conflict with 1-200 and shdl be maintained, but
I shal not be binding unless dlowed under sections 4 or 6 of 1-200. Comparison of actual employment

data with plans and gods may reved barriers to equa opportunity or the need to increase outreach and

recruitment efforts. However, race, sex, color, ethnicity or nationa origin shal not be consdered in the
I find sdection of an applicant.

D. Outreach and Recruitment Efforts Shall Be I ntensified.

Outreach and recruitment programs designed to generate the best pool of qudified applicants for
employers are not in conflict with [-200. Efforts to increase the number of applications from
under-represented groups shdl be intensfied to make sure dl qudified individuas are included and
given far condderation in public employment.

[I. PUBLIC CONTRACTING:

A. Race, Sex, etc. Shall Not Be Considered in Awarding Construction Contracts or Contracts for
the Purchase of Goods and Services.

Race. sex. color. ethnicity and nationd origin may not be used in the final selection of a bidder for a
public contract. unless alowed under sections 4 or 6 of 1-200. Adding preference points or price
preferences for meeting Minority and Women Business Enterprises (MWBE) gods, requiring attainment
of MWBE goals as a condition of responsveness, or otherwise awarding a contract to a bidder who did
not submit the lowest bid but who met MWBE gods, and smilar programs shdl be discontinued, unless
alowed under sections 4 or 6 of 1-200.

B. Laudatory Goals Shall Be Continued.

MWBE purchasing and contracting gods are themsdves not in conflict with 1-200 and shdl be
maintained, but shal not be binding unless dlowed under sections 4 or 6 of 1-200. Otherwise, the gods
shdl be continued as laudatory gods. Agencies shdl continue to establish laudatory goas for specific
contracts to encourage participation of MWBE's in date contracting. However, the laudatory gods shal
not be mandatory: meeting them shdl not be a condition of responsiveness, and there shdl be no
sanctions for falure to meet them. The Office of MWBE shdl dso continue to establish annud overdl
gods that will guide agencies in establishing laudatory gods. Annua overdl gods are intended to help
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of a particular group able to perform a particular service and the number actualy engaged in work under
date contracts. Comparison of actual contracting data with gods may reved barriers to equa
opportunity or the need to increase outreach and recruitment efforts. However. race, sex, color. ethnicity
or nationd origin shdl not be consdered in the final selection of a contractor.

I diminate improper discrimination by identifying disparities between the number of qudified contractors

C. Outreach and Recruitment Efforts Shall Be I ntensified.

Outreach and recruitment programs designed to broaden the pool of potential contractors and provide
notice of public contracting opportunities are not in conflict with 1-200. Efforts to increase the number of
contractors from under-represented groups shdl be intensified to make sure all qudified contractors are
incdluded and given far congderation in public contracting.

1. PUBLIC EDUCATION:
A. Student Bodv Diversity is Encour aged.

Divergty of dl kinds = racia, gender, ethnic, socio-economic, and geographic to name afew = are
vitdly important to the educationd experience. It is thought-provoking interaction with people different
from ourselves that opens our minds, broadens our perspectives and sets a top-qudity education apart
from a mediocre one. | encourage our Sate inditutions of higher education to intensfy recruitment and
outreach programs to maintain diversty in our date€’'s educational system. However, preferences in
admissons basad on race, sex, color, ethnicity and nationa origin should be discontinued.

B. Hiring and Contracting.

Ingtitutions of higher education that do not use dtate agencies in employment or contracting are
encouraged to congder this directive to ensure consstency across state government in the gpplication of

[-200.
V. CONCLUSION:

across state government. If you have questions regarding specific programs, please contact Dennis
Karras, Director of the Department of Personnd, for questions relaing to public employment; Marsha
Tadano Long, Director of the Depatment of Generd Adminidration, for questions relating to public
contracting; dJm Medina, Director of the Office of MWBE, for questions relating to MWBE gods, and
Everett Billingdea, my generd counsd, for generd assstance.

The section headings contained in this directive are for reference purposes only and do not affect in any
way the meaning or interpretation of this directive, The text of 1-200 is available here.

l The purpose of this directive is to give genera guidance to ensure that the new law is gpplied uniformly
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