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PRELIMINARY STATEMENT

In these consolidated proceedings five Initial Briefs have
been submtted on behalf of opponents to the proposed citizen-
initiative constitutional amendnents. Four of those Initial Briefs
contend that the proposed anmendments violate the "one subject and
matter directly connected therewith" requirement of Article X,
Section 3, Florida Constitution. Al contend that the titles and
summaries of the proposed amendnents violate the requirement of
section 101.161, Florida Statutes, of an explanatory statenment not
exceedi ng seventy-five words in length "of the chief purpose of the
neasure."

Much of that which has been argued by opponents was
anticipated and addressed in the previously filed Initial Brief of
Proponent - Interested Party Florida Civil Rights Initiative. As is
appropriate to, if not necessitated by, the sinultaneous filing and
service of opposing briefs in such proceedings, this Answer Brief
will be predom nately in the nature of reply to the briefs of
opponent s.

Not hi ng better denonstrates the need for, and w sdom of, the

vehicle for constitutional amendment initiated directly by the

people than review of the briefs of opponents and interest groups

filed herein.



STATEMENT OF

CASE AND FACTS

its statenment included in its previously

FCRI wll rely on
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st at ement .
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SUMMARY OF ARGUMENT

The right of the people to propose and vote upon revisions or
anendments to anv_portion-or portions of 'the Florida Constitution,
as it now exists is expressly provided and guaranteed in
Article X, Section 3, Florida Constitution. That constitutional
right, after being judicially restricted in its original form in

Adams v. Gunter, 238 So. 2d 824 (Fla. 1970), was broadened by the

peopl e by constitutional anmendnent effective in 1972.

The opponents to the instant proposals seek to not only
reinstate pre-1972 restrictions, but inpose even greater and nore
I nsur nount abl e burdens on the people's reserved power by a process
of extremely restrictive and narrow reading of the "one purpose and
matter directly connected therewith” proviso of Article X,
Section 3, Florida Constitution, and wunlimted expansion of
requirenents they would read into, though not set forth in, section
101. 161, Florida Statutes.

The present proposals seek to proscribe one form of ongoing
governnental discrimnation (preference) based on race, sex, color,
ethnicity, and national origin. In so doing, those proposals wll
conpl enent and interact with existing Article |, Section 2, Florida
Constitution, which proscribes discrimnation based upon the sane
factors in another form (deprivation). No nodification or anmendnent
of the existing provision is either proposed or affected.

This Court has recognized tine and again that an amendnment
which merely "affects" various branches or levels of governnent

will not fail one-subject analysis. It is only where the amendnent




"alters or perfornms the functions" of various branches or |evels
that it beconmes subject to challenge, The instant proposals do not
"alter or perform any such functions, but nerely "affect"” same by
proscribing a form of governnmental discrimnation based upon
factors already recognized in Article |, Section 2, Florida
Consti tution.

The opposing briefs herein pronote extensions of this Court's
prior announcenents and opinions that would effectively and
dramatically amend Article XlI, Section 3, and section 101. 161,
Florida Statutes, by a process of judicial "creep." It is
respectfully submitted that the Court should reject this effort and
be guided in its deliberations by only the |anguage and express
restrictions of those provisions, rather than by opponents’
expansions of prior pronouncenments respecting different proposals.

Upon proper analysis, the "End Covernnental Discrimnation and
Pref erences Anendnent” and its title and sunmmary neet every
requirenent of “one subject” and of section 101.161, Florida
Statutes. Singleness of subject is established by the fact that all
classifications included therein are already included in Article I,
Section 2, Florida Constitution. No "logrolling" of new
classifications is included. The title and summry adequately
advise the public of the chief purpose of the neasure. Al other
provisions of the text are directly connected to the single
subject, and are in the nature of details, [imtations, or
anticipated ramfications which are not required to be explained in

the seventy-five word summary. That all Iegal and constitutional




requirements are met by the narrower three proposals from which
"sex" is omtted and in which public enploynent, contracting, and
education are separated is even nore evident and clear.

That this Court, or sone other court, nay later be called upon
to determne the existence or extent of conflict with federal |aw
provides no basis for challenge in these proceedings. All Florida
constitutional provisions axe subject to such challenge and
anal ysis under the doctrine of federal supremacy. The potential for
such chal l enge has never, before, been held to disqualify a
proposal. It should not now be held to do so

This Court should approve the four proposals before it for
pl acement on the ballot. The people of Florida are quite possessed
of the commopn sense and know edge to make theix own decision
whet her their Constitution should be so revised. By Article X,
Section 3, Florida Constitution, they are guaranteed the right to
do so. This Court should, by its Advisory Opinion, afford the

people that right.




ARGUMENT

THE FOUR PROPOSED AMENDMENTS EACH MEET THE
SI NGLE- SUBJECT REQUI REMENT OF ARTICLE XI,

SECTION 3, FLORI DA CONSTI TUTION, AND THE TITLE
AND BALLOT SUMMARY REQUI REMENTS OF SECTI ON
101. 161, FLORIDA STATUTES

A. The Scope, Standard, and Principl es of
Review in These Proceedings.

The briefs of opponents filed herein, and the extrenely
restricted reading of Article X, Section 3, Florida Constitution,
set forth therein, require a short historical review

Prior to 1968 the Florida Constitution did not include any
provi si on aut hori zi ng constitutional amendment by citizen
initiative petition. The 1968 Florida Constitution, however,
included the initial version of Article Xl, Section 3, which
provi ded:

SECTI ON 3. Initiative .--The power to
propose anendnents to any section of this
constitution by initiative is reserved to the
people. It may be invoked by filing with the
secretary of state a petition containing a
copy of the proposed anendnent, signed by a
nunber of electors in each of one half of the
congressional districts of the state, and of
the state as a whole, equal to eight per cent
of the votes cast in each of such districts
respectively and in the state as a whole in
the | ast precedi ng election in which
presidential electors were chosen.

(Emphasi s added.)
Thereafter, in Adans v. Qunter, 238 So. 2d 824 (Fla. 1970),

this Court considered and rejected a citizen initiative proposal
which would have anended Article 111, Section 1, Fl ori da
Constitution, to create a unicaneral legislature. In so holding,
this Court focused on the restrictive term "amendnment"” (as opposed
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to or contrasted with the broader term "revise") and upon the
singular nature of the phrase "any section.”

In dissenting fromthe majority's restrictive reading and
hol di ng whereby the opportunity and right of citizens to vote was
deni ed, Justice Ervin observed in pertinent part at page 835:

As a court, we can't 'play God" for the
people and 'wet-nurse' them on the supposition
that if we don't they will nake egregious
errors foreign to our political philosophy.
Fears that 'the people drunk' wll overawe
"the people sober' are unjustified in the |ong
run.

The great pity produced in the majority
opinion is that the people believed in
adopting the 1968 Constitution they had the
power to initiate major changes in the
Constitution; that they had a 'club in the
closet," so to speak, to use when all other
instrunentalities and sources for organic
change failed to materialize. :

Justice Boyd, also dissenting, noted in pertinent part at page

835 that

[tlhe initiative section of the 1968
Constitution is a recognition of the inherent
power of the people to propose and adopt
amendnents to the Constitution by petition of
the people at large, and without the necessity
of relying upon public officials to initiate
such anmendnents. This Court should give
i beral construction to this provision in
order that the power of the people to anmend
their government wll not be unreasonably
limted.

VWhile these words of wi sdom in dissent did not sway the
majority of the Court in 1970, the citizens of Florida responded in
1972 by then anending Article X, Section 3, Florida Constitution,

to provide that




SECTI ON 3. Initiative .--The power to
propose the revision or anendnent of anv
portion of portions of this constitution by
initiative is reserved to the people, provided
that, any such revision or anmendnent shall
enbrace but one subject and matter directly
connected therewith. It nay be invoked by
filing with the secretary of state a petition
containing a copy of the proposed revision or
amendnent, signed by a nunber of electors in
each of one half of the congressional
districts of the state, and of the state as a
whole, equal to eight percent of the votes
cast in each of such districts respectively
and in the state as a whole in the |ast
preceding election in which presidential
el ectors were chosen.

(Emphasi s added.)

Thus, the people of Florida rejected restriction of their
right to mere "anmendment” by express addition of the authority to
propose "revision," and renoved the singular restriction to "any
section" and replaced it with the broader authorizing phrase "any
portion or portions of this constitution.*

The inescapable intent of the 1972 |anguage was to broaden the
power reserved to the people under Article X, Section 3, and
|l essen the judicially announced restrictions of the mjority in

Adanms v. Gunter, 238 So. 2d 824 (Fla. 1970). The w sdom of

di ssenting Justices Ervin and Boyd was established, or vindicated,
by the people's further anendnent in 1972.

The newy adopted broader authority reserved by and to the
people was not wthout restriction, however, for added therein was
the requirement that any such revision or amendnent "enbrace but
one subject and matter directly connected therewith." Article X,

Section 3, Florida Constitution (1972).



The course of constitutional litigation regarding Article X,
Section 3, since 1972 mght well be described as a continuous
effort whereby those jin established government, and those speci al
interests with great influence on established governnent, strive to
have this Court narrowmy read the "one subject and matter directly
connected therewith" requirenent so as to effectively renove the
reserved power of the people to initiate major or significant
changes in their Constitution.

Thus, opponents of change have previously urged, and urge
her ei n, that any proposed anendnent or revision which by

interaction affects or inpacts any other existing constitutional

provisionnust fail. This recurring effort to effectively reinstate

the pre-1972 restrictions announced in Adans v. Gunter, 238 So. 2d

824 (Fla. 1970), has been rejected tinme and again by this Court.

Advi sorv_Opinion to the Attorney General re Term Limits Pledge, 718

so. 2d 798, 802 (Fla. 1998); Advisorv Opinion to the Attorney

Ceneral = Fee on Eversl ades Sugar Production, 681 So. 2d 1124, 1128

(Fla. 1996); Advisory Opinion to the Attorney Ceneral re Limted

Casinos, 644 So. 2d 71, 74 (Fla. 1994).

Simlarly, opponents of change have previously urged, and urge
herein, that any proposal which nerely "affects" several Dbranches
or levels of government nust fail. This effort, too, has been
rejected by this Court, with the announcenment that a proposal which
"affects" several branches or levels of government will not fail,

but that it is only




when a proposal substantially alters or
perfornms the functions of mnultiple branches
that 1t violates the single subject test.

(Enphasi s added.) Advisory pinion to the Attornev General re Term

Limts Pledge, 718 so. 2d 798, 802 (Fla. 1998); Advisory Opinion to

the Attornev General re Fish and WIldlife Conservation Conm SSion,

705 So. 2d 1351, 1353-1354 (Fla. 1998).

In essence, what opponents now seek to acconplish is a
pronouncenent or holding that any proposal which "affects" multiple
branches or |evels of governnent necessarily “"alters" the
"functions" of sane and nust therefore fail. By such linguistic
sophi stry, opponents seek to silently reverse the above-cited, and
many other, decisions of this Court expressly announcing that
"affect” is not a ground for single-subject rejection.

That such a result is neither justified nor authorized is

readily denonstrated by consideration of \Wber v. Smathers, 338 So.

2d 819 (Fla. 1976), wherein this Court approved an Ethics in
Government proposal which inposed requirements as to all public
officers, candidates, and enployees of all l|levels of Florida
government. The proposal extended beyond financial disclosure to
creation of an independent conmi ssion to conduct investigations,

providing for forfeiture of pension benefits, and restriction on
| egislative and other [|obbying activity.

In Fine v. Firestone, 448 So. 2d 984 (Fla. 1984), Justice

Shaw, concurring in result only, warned of the inproper

consequences and insurnmountable limtations which would arise if

10



the "function of governnent" test was read and applied in the
extreme fashion now urged by opponents, to wt, at page 999:

The introduction of the function of governnent
test is dicta which, if followed, wll carr
us from the one extrenme in Floridians o
largely nullifying the one subject limtation
to the opposite extreme of maki ng the
limtation practically insurnountable. The
ethics in governnment anendnent which we upheld
in wWeber would certainly fail the test,

assuming, as | believe we can, that ethics in
governnent is applicable to all branches and
functions of government. It is priparily for
this reason that | concur only in result.

These forewarned consequences and insurnountable burdens have
thus far been avoided by this Court's consistent recognition that
a proposal which affects several branches or |evels of governnent
will not fail unless it goes further and "substantially alters or
perfornms the functions" of nultiple branches or levels. To now read
Article XlI, Section 3, Florida Constitution, to proscribe any
proposal which nmerely affects nmultiple levels or branches of
governnent would clearly be contrary to the broadening intent of
the 1972 anmendnent thereto. It would, in effect, establish new
restrictions even nore draconian and burdensone than those

announced in Adams Vv. Gunter, 238 So. 2d 824 (Fla. 1970), and

rejected by the citizens of Florida by their 1972 constitutional
amendnent .

Such a reading or holding would be nothing |ess than effective
judicial anmendnent of Article X, Section 3, Florida Constitution,
to renove its express authorization of proposals to revise or anend
"any portion or portions of this constitution. * The lanquage of
Article XlI, Section 3, Florida Constitution, does not exclude from

11




its operation and authorization proposals which would affect
fundanental rights as denied, o preserved, by the various branches
or levels of Florida governmnent.

Recognition of the foregoing, and of the difference between a
proposal which "affects" governnental functions and one which
"alters"” functions, is of critical inmportance in this proceeding
and in future matters regarding the reserved power of the people to
amend their Constitution under Article XI, Section 3, Florida
Constitution.

The proposals wunder consideration in the four consolidated
proceedings herein "affect" all branches and |evels of governnent
in Florida by proscribing one form of governmental discrimnation
in the future actions or performance of their various functions.
The proposals do not "alter” the "functions” of such branches or
| evel s of government. No such "functions" are transferred from one
branch to another, or from one level to another. No new systens or
procedures for the performance of such "functions" are proposed. No
exi sting governmental "function" is either created or abolished. No
new governmental body or entity is created to receive or perform
any governmental "function" now exercised by some existing branch
or level of governnent.

All that is proposed by the citizen-initiative amendnents
before the Court is the proscription of one form of governnental
di scrimnation. Under existing Article |, Section 2, governnental

discrimnation in the form of denial or deprivation of rights is

proscri bed. Under the proposed amendnent s, gover nnent al

12




discrimnation in the form of granting preferences or "extra"

rights is proscribed. To hold that such a change and its "affect"
thereby "alters" governnmental "functions" in a manner proscribed by

Article X, Section 3, Florida Constitution, and its "one-subject"

proviso, would effectively limt and anmend the express prom se

therein that the people may revise or anmend "any portion or
portions of this constitution.” Such a holding would effectively
renove from the people any power to ever present any proposal
dealing with fundamental rights by citizen initiative proposal.
Such a holding would nmean that, once again, the people's
expectation and belief in 1972 that they had reserved the power to
initiate major changes in the Constitution will have been

judicially frustrated. Adans v. Qunter, 238 So. 2d 824, 833-835

(Fla. 1970) (Ervin dissenting). The people's "club in the closet”
to use when all other instrunentalities and sources for organic
change have failed to materialize, wll have been effectively and
totally renmoved. Id. at p. 835. This Court should not so hold.
Certain opponents have |abored mghtily to establish, or at
| east argue, that "discrimnation" and "governmental preferences”
are thenselves distinct or separate subjects. Indeed, the Florida
Board of Regents argues at page 14 of its Initial Brief that:

However, these subjects are logically and
legally distinct. Governnental di scrimnation

concerns treating certain mnorities |ess
favorablv; on the other hand governnment al
pref erences i nvol ve treating certain

mnorities nore favorablyv.

The Board even pursues this further by arguing at page 26 that a
violation of section 101.161, Florida Statutes, is created.

13




The titles and sunmmaries are cleverly crafted
to disguise their purpose by conbining both
discrimnation and preference prohibitions. By
broadly joining together the subjects of
discrimnation and preferences, when the true
purpose of the proposal is to abolish
pref erences, the titles and summaries are
msleading as they 'fly under false colors.'

The problem with this argunent, as to "one subject"” and
sufficiency of summary, is that the opponents insist on erroneously
treating "discrimnpation® and "deprivation of rights" as if they
were synonynous, or the exact sane and singular subject. This is
sinply not so. Deprivation of rights of mnorities (i.e., treatnent

of mnorities less favorablv) is one form or tvype of

discrimnation. Ganting of governnental preferences to mnorities

(i.e., treatnment of mnorities nore favorablv) is another form or

type of discrimnation.

Both deprivation and preference are enconpassed wthin the
term or subject, of governnental discrimnation. The latter form
of governnental discrimnation is being practiced by various
Florida governmental entities. The people of Florida full well know
it. The proposals before this Court seek to afford the people of
Florida the opportunity at the polls to declare that such
governnental discrimnation should be discontinued to the extent
practicable and possible.

It is understandably difficult for opponents of the proposals
before this Court to acknow edge or admt that the governnental
practices they wish to preserve, continue, or pronote are, in fact,

di scrimnation based on race, sex, color, ethnicity, or national

14




origin. The unavoidable fact, however, is that those practices are
simply another form of such discrimnation. In order to grant a
mnority a legal preference or enhanced l|egal right, governnent
must visit on the non-mnority a dis-preference, or dimnishnent of
equal | egal right. In other words, such practices and prograns
constitute governmental discrimnation, pure and sinple, and the
people of Florida know it, whether or not opponents of the current
proposals are willing to acknow edge it.

Thus, it is clear that ending "governmental discrimnation and
preferences** clearly comes within a single subject, and the use of
such terms in the title to the proposal considered in Case No.
97,089 is in no way msleading to the public. If there are "false
colors " in these proceedings, they are being flown by opponents who
insist that preferences based on race are not a form of
governnental discrimnation.

Every opposing brief filed herein has placed heavy reliance on

this Court's prior opinion in In re Advisorv Opinion to the

Attornev GCeneral = Restricts Laws Related to D scrimnation, 632

so. 2d 1018 (Fla. 1994). This prior opinion has been treated
extensively in the Initial Brief of FCRI. It is clear, however,
t hat opponents fail to recognize the significant differences
bet ween the proposal rejected therein and the proposals to be
consi dered herein.

In the prior 1994 proceedings the proposal would have
forbidden any Florida governmental entity from adopting or enacting

any law "regarding discrimnation against persons which creates,

15




establishes or recognizes any right, privilege, or protection based
upon any characteristic, trait status, or condition other than"
those listed therein. Id. at p. 1019. In this respect the proposal

directly addressed discrimnation by deprivation of rights, which

is the subject of existing Article 1, Section 2, Fl ori da
Constitution.

Moreover, it added to the persons or characteristics already
recognized in existing Article |, Section 2, Florida Constitution,
the additional factors of "marital status" and "famlial status,”
the former being specifically defined to be limted to | awful
uni ons of persons of the opposite sex.

This Court's rejection of the proposal therein turned in part
on the finding that the amendnent '*nodifies Article |, Section 2,
of the Florida Constitution” and in part on requiring the voter to
make a choice to accept such new classifications as marital status
or famlial status in order to support protection from
di scrimnation based on established characteristics such as race or
religion.

As treated nore fully above, and in the Initial Brief of FCRI,

the proposals herein address discrimnation by preference or

favorable treatnent and, t her ef or e, do not nodify existing

Article |, Section 2, but sinply add a new or additional
constitutional protection against a different form of
discrimination. Mreover, and again as treated nore fully in the
Initial Brief of FCRI, the characteristics wupon which that

additional protection is based are characteristics which are

16




already recognized in Article I, Section 2, as constitutionally
designated as entitled to protection from discrimnation. Thus, no
"logrolling" of new basis or characteristic for protection is
presented, and the requisite "oneness" of purpose is maintained.

It is also true that in In re Advisory Quinion to the Attorney

Ceneral = Restricts Laws Related to Discrimnation, 632 So. 2d

1018, 1020 (Fla. 1994), the Court observed that the proposal
rejected therein "encroaches on" the powers of various governnental
branches or levels. This |anguage, however, surely was not intended
to be a canoufl aged method of invalidating the above-di scussed
"alters functions" test and establishing that any "affect" or
"interaction" produces invalidity. If this Court intended to
effectively outlaw citizen-initiative changes of any "fundanmental"
rights, it surely would have stated so directly and forthrightly.
That would be the unavoidable affect of a new "encroaches on the
powers" test. It is respectfully submtted that this Court's prior
statenent should not be so broadly read or interpreted. Certainly,
Article X, Section 3, Florida Constitution, does not by its terns
require or authorize such a reading.

Various opponents have also argued that the "renedies"
provisions of the four proposals sonehow create a "one subject” or
title and summary defect. This Court may note that in each instance
the provisions state that renedies available for violations shall
be the same as are otherw se available for violations of "then
existing" Florida law. Such provisions sinply establish that

remedi es avail able for discrimnation by prohibited preference

17



shall be the sane as then provided by law for discrimnation by
deprivation of rights. The provisions, by reference to "then
existing" law, clearly leave to the appropriate |egislative body
the authority to establish or anend what those uniform remnedies
shall be at any given or future tinmne.

Such provisions clearly do not create either vagueness or
singl e-subject violation. They are the functional or constitutional
equi valent of a provision stating remedies shall be "as provided by
general law," with a continuing requirement of wuniformty. Such

provi sions have been recognized as directly related to the subject

of such a proposal, and therefore proper. Advisory Opinion to the

Attornev General = Limited Marine Net Fishing, 620 So. 2d 997, 999

(Fla. 1993). It is equally clear that the seventy-five word limt
i nposed on such a sunmary does not require the explanation therein

of every such detail, ramfication, or feature. Advisorv Opinion to

the Attorney GCeneral re Prohibiting Public Funding of Political

Candi dates' Canpai gns, 693 So. 2d 972, 975 (Fla. 1997); Advisoryv

Opinion to the Attornev General re Limted Casinos, 644 So. 2d 71,

75 (Fla. 1994).

Various opponents have also tried to draw a single subject or
summary violation from the fact that each of the proposals before
the Court concludes with the proviso that

[t1his section shall be self-executing.
If any part or parts of this section are found
to be in conflict with federal law or the
United States Constitution, the section shall
be inplenmented to the maxi mum extent that
federal law and the United States Constitution
permt. Any provision held invalid shall be
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severable from the remaining portions of this
section.

Wth all due respect to the sincerity of opponents' argunent,
the second sentence above is sinply recognition of the established
and existing supremacy of federal |aw where conflict, if any, may
arise, and the last sentence is a standard severability proviso. No
decision of this Court has been cited wherein such provisions were
held to be either constitutionally proscribed or msleading. See,

Ray v. Mrtham 24 Fla. L. Wekly S412 (Fla. Sept. 2, 1999).

Opponents have also argued that great confusion will exist in
the law, and the voters' mnds, as to the scope of operation and
application of controlling federal law. In this effort or argunent,
opponents have referenced or cited instances and decisions where
federal law may permt (but not require) mnority-based preferences
and others where such preferences may be required under federal
criteria.

First, in response, it is clear that such challenges based on
federal law are not to be entertained and are not justiciable in

proceedi ngs such as these. Advisory Opinion to the Attorney Ceneral

= Limted Political Terns in Certain Elective Ofices, 592 So. 2d

225, 227 (Fla. 1991). \here such challenges are not to be
entertai ned, they cannot provide a "back door" vehicle for
challenge on the basis that some court may in the future have to
determne the presence and extent of conflict with federal law in
some application, and the voting public does not presently know how

that case will be decided.
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As to the principles of application under the |anguage of the

various proposals, there is no confusion. Where federal |aw
requires that a preference be afforded to a mnority, then federal
law will control. |If federal |aw authorizes or pernits, but does
not require, that a preference be afforded to a mnority, then the
proposals herein and prohibitions of same will prevail as to
actions of Florida governnental entities, with the exception that
the proposals do not

prohi bi t action that nust be taken to

establish or nmaintain eligibility for any

federal program if ineligibility would result

in a loss of federal funds to the state.

The requisite guidance is clearly provided and available to

future courts, and to a public which is "presumed to have a certain

ampunt of common sense and know edge. " Advisorv Opinion to the

Attornev Ceneral re Tax Limtation, 673 So. 2d 864, 868 (Fla.

1996). Article X, Section 3, Florida Constitution, does not
require that an amendment and its summary nust be so certain and
clear that no court need ever be called upon to determne its
validity in any circunstance or application before the voters wll
be allowed to express their will by ballot. Section 101. 161,
Florida Statutes, clearly does not inpose such a standard in its
requi rement of a seventy-five word explanation *of the chief
purpose of the neasure.”

Various opponents have also argued that the proposed
amendnments would modify the "Right to Work" provision of the

existing Florida Constitution, which provides in Article I:
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§ 6. Right to work
~ The right of persons to work shall not be

denied or abridged on account of menbership or

non- menbership in any |abor union or |abor

organi zation. The right of enployees, by and

t hrough a |abor organi zation, to bargain

collectively shall not be denied or abridged.

Public enployees shall not have the right to

strike,
The proposed anendnents clearly do not intrude upon the first or
third sentence of Article I, Section 6, Florida Constitution. The
right to work regardl ess of nenbership or non-menbership in a |abor
union is not inpacted, nor is the prohibition of any right to
strike by public enployees.

At nost, the proposed anmendnents would interact with the

collective bargaining guarantee of the second sentence, in that
public enployers would be proscribed from entering into a contract

which called for discrimnation in the form of preferences based on

race, sex, color, ethnicity, or national origin, just as they
presently would or should be proscribed from such contracts which

call for discrimnation in the form of deprivation of rights based

on such factors. That the right of collective bargaining mght in
this respect vary from that involving purely private parties is not

a novel concept . See, State wv. Florida Police Benevol ent

Associ ati on, Inc., 613 So. 2d 415, 417 (Fla. 1992) ("Public

enpl oyee bargaining is not the sanme as private bargaining.").
Moreover, this Court has recognized that a proposed anendment will
not fail sinply because it interacts with another, existing

constitutional provision. Advisory pinion to the Attorney Ceneral
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-~ Fee on Everglades Sugar Production, 681 So. 2d 1124, 1128 (Fla.

1996) .

Opponents have al so argued that the three proposals to be
considered in Case Nos. 97, 086; 97, 087; and 97,088 sonehow
represent tacit recognition by proponents that the broader proposal
in Case No. 97,089 is violative of "one-subject"” restrictions. This
I's not so.

What the three separate proposals represent is an "abundance
of caution" by proponents who are faced with a body of case |aw
which at least on its surface appears to denonstrate an increasing,
though sonetinmes inconsistent, lack of confidence in the ability
and entitlenment of the people to consider, and approve or
di sapprove, anendnents to their Constitution which have not first
been "massaged" by public officials and influenced by speci al
interest groups and |obbyists who hold sway with such officials.

FCRl is of the view, and urges, that the anendnent proposed in
Case No. 97,089 neets all requisite criteria. As treated in the
Initial Brief of FCRI, and in the follow ng subsection, the
proposal neets all proper requirements of Article XI, Section 3,
Florida Constitution, and section 101.161, Florida Statutes. It is
respectfully urged that the people of Florida are entitled to have
it placed on the ballot and thenselves approve or reject it.

The three narrower proposals to be considered in Case No.
97,086; Case No. 97,087; and Case No. 97,088 are alternative
versions from which the npbst obvious "target" features of

antici pated opposition have been renoved. Thus, "sex," which is
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currently a recognized characteristic under Article |, Section 2,
Fl orida Constitution (i.e., "female and male alike"), has been
renoved from each of the three proposals, and public education,
enpl oynent, and contracting, which constitute a limitation rather
than separate subjects, have, nevertheless, been separated into
di screte proposals.

These three proposals do not represent any acknow edgenment
that the proposal in Case No. 97,089 is defective. They represent
a reasonable effort to preserve for the people of Florida their
constitutional right to propose and vote upon significant changes
to their Constitution even if opponents herein "carry the day" by
the inposition of insurnmountable burdens fatal to ballot placenent
and consideration by the voters of the "End GCovernnental
Discrimnation and Preferences Anmendnent" (Case No. 97,089).

It is respectfully urged that such an alternative effort is

fully in accord with this Court's recognition of the risht of the

people in Askew v. Firestone, 421 So. 2d 151 (Fla. 1982), as set

forth at page 154:

In order for a court to interfere with
the right of the people to vote on a proposed
constitutional amendnent the record nust show
that the proposal is g¢learly and conclusively
def ecti ve.

(Enphasi s added.)

The opponents make clear that they consider adoption of any of
the proposals herein unwise. As to sone opponents, adoption by the
people wll restrict their governnental actions or authority by

forbidding an additional form of governmental discrimnation. As to
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others, it will conflict wth a philosophy that the constitutional
guarantee of equal rights is enforceable only as to mnorities, and
that the wong of present discrimnation against others is a
justifiable means to redress past legal wongs to mnorities.
These, however, are matters for determination of the people at
the ballot box under the contenplation of Article X, Section 3,
Florida Constitution. They address the nerits and w sdom of the
adoption of the amendments, not their legality for ballot placenent
and consideration by the people. This Court has recognized tinme and
again that this Court has neither the responsibility nor authority
in such proceedings to address or rule upon the merits or w sdom of

citizen initiative amendnents. Advisorv Opinion to the Attornev

Ceneral re Right of Ctizens to Choose Health Care Providers, 705

so. 2d 563, 565 (Fla. 1998); Advisory Opinion to the Attornev

General re Tax Limtation, 644 So. 2d 486, 489 (Fla. 1994). By like

nmeasure, arguments which directly or indirectly assail the nmerits

or wi sdom of such proposals should not be considered herein.

B. The Pr oposed Amendnent in Case
No. 97, 089.

FCRI has, in its Initial Brief and the preceding Point "A"
addressed many argunents contained in the opponents' briefs. In the
interest of brevity and econony, repetition will be omitted, or at
| east m nim zed.

The primary contentions of opponents to the "End Governnent al

Discrimnation and Preferences Anendnent” are that including "sex

with the characteristics "race," "color," "ethnicity," and
"national origin" creates a one-subject violation, and that
24



addressing public contracting, enploynent, and education in a
single proposal creates a |ike violation.

As treated earlier, and in its prior Initial Brief, FCRI
respectfully submts that while "sex" is not such a correlated and
overlapping factor or characteristic as the other four, it is a
characteristic or factor already recognized with the others in
existing Article I, Section 2, Florida Constitution (i.e., "fenale
and mal e alike") for constitutional protection, and therefore
presents the requisite oneness of subject called for by Article X,
Section 3, Florida Constitution.

It is further respectfully submitted that to address
characteristics or factors which are alreadv recognized for
protection from discrimnation (by deprivation of rights) is not
prohibited "logrolling." The people of Florida have alreadv
provided the unity or commonness of objective or purpose by
conbi ni ng these factors in the single existing Fl ori da
constitutional provision, Article |, Section 2, which currently

addresses the right to freedom from discrimnation by depriving of

rights, Now, by the proposed anendnent, di scrim nation by

preference based on those already recognized characteristics would

be proscribed.
In short, perhaps it would constitute prohibited logrolling if

some future proposal attenpted to add several new and disparate

factors or characterizations to the existing constitutional
protection from discrimnation. |ndeed, that was one of the prinmary

flaws which led to denial of ballot placement in In re Advisorv
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Opinion to the Attornev General = Restricts Laws Related to

Discrimnation, 632 So. 2d 1018 (Fla. 1994). Another flaw therein

was that the proposal effectively nodified or anended Article I,
Section 2, by the inposition of a restriction regarding deprivation
of rights. The "End GCovernnental Discrimnation and Preferences
Anrendrment**  does not suffer such flaws.

It is true that in the above-referenced opinion the Court
referred to that proposal as asking ten questions by including ten
classifications of people. It is equally true, however, that the
Court's denonstrative exanple of defect focused on a forced choice
between already protected classifications (race and religion) and
newl y proposed classifications (marital status and famli al
status). 1d. at p. 1020.

The "ten questions" observation in the above-cited advisory
opi nion may have been an appropriate reflection of the Court's
anal ysis of the proposal then before the Court, but it should not
now be read so literally and expansively as to effectively anend
Article XI, Section 3, Florida Constitution, and add a new,
unaut horized and insurnountable burden to the people's right to
amend their Constitution by the initiative process.

Article XlI, Section 3, Florida Constitution, does not by its
terms speak or restrict in terns of "questions.” It promses that
the people may revise or anend any portion or portions of the
Constitution, wth onlv the restriction that such proposals

shall enbrace but one subject and matter
directly connected therewth.
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Advisory Opinions of this Court have tinme and again approved
for ballot placement under Article X, Section 3, proposals that
i nescapably include nultiple factors, officers, or activities which
could have been broken out into separate proposals, and therefore
asked multiple questions calling for a single yes or no answer.

See, e.qg.,Advisory Opinion to the Attornev GCeneral re Prohibiting

Public Funding of Political Candidates' Campaigns, 693 So. 24 972

(Fla. 1997); Advisory Opinion to the Attorney GCeneral - Linmted

Political Ternms in Certain Elective Ofices, 592 So. 2d 225 (Fla.

1991). dearly, this Court has not previously considered potential
divisibility of a proposal into separate or discrete questions as
being the test for, or synonynous with, the requirenent of "one
subject and matter directly connected therewith" under Article X,
Section 3, Florida Constitution.

In Fine v. Firestone, 448 So. 2d 984 (Fla. 1984), this Court

explained that the single-subject test is whether the proposal
'may be logically viewed as having a natural
relation and connection as conponent parts or
aspects of a single domnant plan or schene.
Unity of object and plan is the universal
test.'
It is respectfully subm tted that the "End Covernnental
Di scrimnation and Preferences Amendment” before this Court in Case
No. 97,089 fully neets this criteria and should be approved for
bal I ot pl acenent.
Opponents have also contended that the title and summary of
the proposal are sonehow deficient. One need only read the title

and sunmary together, as is required, to establish that no such
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defect is presented. Advisorv Opinion to the Attorney Ceneral re

Tax Limtation, 673 So. 2d 864, 868 (Fla. 1996).

Section 101.161, Florida Statutes, nerely requires that the
proposal be acconpanied by a title, not exceeding fifteen words,
"by which the measure is comonly referred to or spoken of" and an
expl anatory statenent, or summary, not exceeding seventy-five words
"of the chief purpose of the measure." The title and summary quite
clearly explain the chief purpose to be to proscribe differential
treatnment of people based on race, sex, color, ethnicity, or
national origin in public education, enploynent, and contracting
"whet her the program is called "preferenti al treatnent,"’
"affirmative action' or anything else.”

No insufficiency or msrepresentation is present. The phrase
"or anything el se" does not create vagueness, but nerely makes
clear that preferences of the nature specifically mentioned cannot
be "saved" by nerely selecting and applying a new cosnetic | abel.

Finally, and as has been treated nore fully in the Initial
Brief of FCRI, the inclusion of public contracting, enploynment, and
education does not render this proposal defective. These are terns
which limt, or exenpt from the application of, the proposal or
amendment from universal application to all government action in
Florida. These linmtations are clearly set forth in the summary.
This Court has recognized that such matters of Ilimtations fall
wi thin and constitute "matter directly connected therewith' * as
authorized by Article X, Section 3, Florida Constitution. Advisorv

Qpinion to the Attornev Ceneral re Fish and WIldlife Conservation
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Commi ssion, 705 So. 2d 1351, 1354 (Fla. 1998); Advisorv Qpinion to

the Attorney CGeneral re Stop Earlv Rel ease of Prisoners, 661 So. 2d

1204 (Fla. 1995); Advisorv Opinion to the Attorney General re

Limted Casinos, 644 So. 2d 71, 73 (Fla. 1994).

It is therefore respectfully subnmitted that the "End

Governnmental Discrimnation and Preferences Anendnent” presented in
Case No. 97,089 neets all proper and applicable requirenments and
shoul d be approved for placenment on the ballot and consideration by
the citizens of Florida. Only by such approval may the prom se and
guarantee of Article XlI, Section 3, Florida Constitution, be
preserved and effectuated. Wiether the proposed anendnment should be
adopted will then, properly, be a matter for the will of the people
under their expressly reserved power to revise or anend their

Constitution.

C The Psaposed Amendnent s in Case
No. 97,086; Case No. 97,087; and Case
No. 97, 088.

The objections of opponents to these proposed anmendnments have
been substantially anticipated and addressed in the Initial Brief
of FCRI, or addressed in preceding Sections "A" and "B" of this
Answer Bri ef.

These three anmendnents separate public enploynent, public
contracting, and public education into discrete proposals. Even
t hough these are matters of limtation which should not be required
to be separated for "one subject" analysis, the separation puts to

rest any serious contention of "logrolling."
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Moreover, and as discussed earlier, "sex" is excluded as a
proscribed basis or «classification for preference, |eaving only
"race, color, ethnicity, or national origin" as classifications
w thin the proposed anendnents.

FCRI will not reiterate the prior analysis denonstrating that
because these classifications are already recognized in Article I,
Section 2, Florida Constitution, for protection from discrimnation

bv deprivation of rights, the oneness of subject or purpose for

protection from discrimnationbypreference is thereby established
and present. It is clear that the same principles apply with even
greater inport after the elimnation of "gex" fromthe included
characteri zati ons.

Moreover, it is clear that the four ternms or classifications
of "race, color, ethnicity, and national origin® are so closely
rel ated and overlapping as to cone within a single subject.
Certainly the terns "race" and "color" are of this nature. It is
equally <clear that "ethnicity" is so closely related that its
om ssion would provide a ready vehicle for attenpted circunvention
of a prohibition of preference based on race or color. "Ethnicity,"

in turn, is a closely related conponent of the term "national

origin."
These four terns, therefore, are closely enough related and
connected to be or constitute "conponent parts or aspects of a

single dom nant plan," as recognized in Fine v. Firestone, 448 So.

2d 984, 990 (Fla. 1984), to neet the requirenent of "one subject.”
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Various opponents have also urged that defect arises because
the title or caption to each only references "race," while the text
addresses "race, color, ethnicity, and national origin." Only
cursory review is necessary, however, to denonstrate that in each
case the summary specifically advises that the proposal extends to
and includes "race, color, ethnicity, or national origin." Thus,
any contended defect of title or caption is clearly without nerit,
because the summary and title are to be read together. _Advisorv

pinion to the Attornev General re Tax Limtation, 673 So. 2d 864,

868 (Fla. 1996).

Opponents have also argued that the summaries of each proposal
are defective or msleading because they do not include or
reference every detail, limtation, exenption from or ramfication
of the proposed anendnents. This Court, however, has recogni zed and
hel d repeatedly that the summary is required only to state the
"chief purpose of the neasure" and that the statutory seventy-five
word |imt neither permts nor requires the inclusion or
expl anation of such detail, limtations, inplementing neans, or

anticipated ramfications. Advisorv pinion to the Attornev GCeneral

re Prohibiting Public Funding of Political Candidates' Campaigns,

693 So. 2d 972, 975 (Fla. 1997); Advisorv Qpinion to the Attorney
General re Limted Casinos, 644 So. 2d 71 (Fla. 1994).

For the foregoing reasons, it is respectfully submitted that
no constitutional or statutory defect has been denonstrated herein.
Certainly, the record does not establish that the three citizen-

initiative proposals are "clearly and conclusively defective," as
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would be required to interfere with the right of the people to vote

on them Askew. Firestone, 421 So. 2d 151, 154 (Fla. 1982); Wber

v. Smathers, 338 So. 2d 819, 821-822 (Fla. 1976).

The briefs of opponents herein serve to establish, once again,
that to those who are part of established governnent and those wth
great influence on the current establishment, a vehicle for direct
denocracy and expression of the wll of the citizenry is a thing to
be feared and restricted to the greatest extent possible. Such a
vehicle, however, is exactly what was intended with the adoption of
Article XI, Section 3, Florida Constitution, in 1968, and the
expansion of its authorization in 1972.

No better denonstration of the potential and chanpi oned
"i nsurnount abl e* obstacles to citizen participation could be found
than is provided by review of the opposing briefs herein. It is
doubtful that any citizen initiative proposal that this Court has
approved over the past thirty years could run and survive the
"gauntlet"” of restrictions and limtations asserted by opponents.

Neverthel ess, nmany such proposals have been approved. They
have been approved because this Court has recognized that the right
to propose and vote upon such amendments or revisions jis a
specifically reserved and fundanmental constitutional right of the
people of Florida which is to be preserved and fostered, not
di m nished and whittled away by formalistic restrictions or ever-
expanding judicial limtations.

Florida Cvil Rights Initiative respectfully submts that each

of the three proposed anendments should be approved by this Court
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for placenent on the ballot and consideration by the voters of

Fl ori da.
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CONCLUSI ON

For the foregoing reasons, each of the four proposals before
the Court should be approved as neeting the requirenments of
Article X, Section 3, Florida Constitution, and section 101.161,
Florida Statutes. Each addresses only "one subject and matter
directly connected therewith.” Each is acconpanied by a good and
sufficient title and sunmary.

The decision of whether the four proposals should be adopted
and incorporated in the Florida Constitution is properly a matter
now reserved to and for the people of Florida.

Respectfully submtted,
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