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STATEMENT CERTI FYI NG SI ZE AND STYLE OF TYPE

Under si gned counsel certifies the size and style of type used
in this brief is Courier 12 point, a font that is not spaced
proportionally.

PRELI M NARY STATEMENT

Petitioner, JACK LEON DEMARI A, the prisoner whose Fla. R
Crim P. 3.800(a) notion had been denied in part by the trial
court, wll be referred to by nane or as the petitioner, the
def endant, or the prisoner hereinthis initial brief onthe nerits.
Respondent, THE STATE OF FLORI DA, the prosecuting authority in the
trial court, will be referred to as the respondent or the state.
The synbol "R' designates the original record on appeal and
includes the transcript of the hearing on M. DeMaria's Fla. R
Ctim P. 3.800(a) notion as part thereof. The synbol "V
designates the volunme of the record on appeal together with the
nunber identifying the particular volune such that citation to the
record on appeal will refer to the volume nunber and record page

nunmber, i.e., (V_, R ).

STATEMENT OF THE CASE AND FACTS

The State Attorney for the Tenth Judicial GCrcuit, Polk
County, on May 19, 1994, filed an information, in case nunber CF94-
02221A1- XX, charging Jack Leon DeMaria, with one count of arned
burglary, in violation of § 810.02(2)(b), Fla. Stat. (1993), and

one count of grand theft, in violation of 8 812.014(2)(c), Fla.



Stat. (1993), alleged to have occurred in Polk County, Florida,
bet ween June 12 and June 13, 1993. (V1, R01-03). Circuit Court
Judge Joe R Young, Jr., on August 19, 1994, in case nunber CF94-
02221A1- XX, pursuant to negoti ated pl ea agreenent and plea of nolo
contendere to | esser included charge of second degree burglary and
grand theft, sentenced DeMaria to ten years in Florida state prison
on each count to be served concurrently plus $17,035.00 in
restitution. (V1, R05-10, 12-14). GCircuit Court Judge Cecelia M
Moore, on May 20, 1997, in case nunber CF94-02221A1- XX, rendered an
order denying DeMaria's notion for postconviction relief, pursuant
to Fla. R Cim P. 3.850, as tine-barred, while granting a portion
of the sane notion for postconviction relief, treated as a Fla. R
Crim P. 3.800(a) notion to correct illegal sentence, and corrected
the illegal ten year sentence initially inposed for the third
degree grand theft adjudication of guilt to read five years
incarceration. (V1, R37-38). Grcuit Court Judge Robert A. Young,
on April 29, 1999, in case nunber CF94-02221A1-XX, rendered a
witten order granting in part, denying in part, DeMaria s notion
to correct illegal sentence. (V1, R127-39).

M. DeMaria tinmely requested that his court-appointed
collateral counsel, Mario J. Cabrera, file a notice of appeal, in
case nunber CF94-02221Al1- XX, as to Judge Young's order granting in
part, denying in part, DeMaria's notionto correct illegal sentence
rendered on April 29, 1999. M. DeMaria's court-appointed
coll ateral counsel, however, failed to do so, instead filing an

untinely notice of appeal on June 3, 1999, in case nunber CF94-



02221A1- XX, nmore than thirty days after the order, sought to be
appeal ed, had been rendered. (V1, R140). On or about Septenber 28,
1999, M. DeMaria filed a notion & affidavit for |eave to apply for
bel at ed appel |l ate revi ew which the Second District Court of Appeal
deni ed, dism ssing his appeal and certifying the question of great
public inportance which is the subject of this discretionary

review. See Appendi x-3, DeMaria v. State, No. 99-02314 (Fla. 2d

DCA Cct. 27, 1999). On or about Novenber 2, 1999, M. DeMaria
filed a motion for rehearing or clarification to correct a
scrivener's error apparent on the face to the opinion which
incorrectly named Mario J. Cabrera as counsel for appellant rather
than Janes Marion Morman, the Public Defender for the Tenth
Judicial Grcuit, who had been appoi nted for purpose of DeMaria's
appeal , and undersi gned counsel, who was assigned responsibility
t heref or. Thereafter, on Novenber 24, 1999, notice to invoke
di scretionary jurisdiction of this Court as to the question
certified to be of great public inportance was filed in the Second
District Court of Appeal.

On January 5, 2000, in DeMaria v. State, No. 99-02314 (Fla. 2d

DCA Jan. 5, 2000), the Second District Court of Appeal granted the
pending notion for rehearing or clarification and, but for
correcting the scrivener's error regarding counsel for appellant,
rendered an i dentical order, i.e., decision, which denied DeMaria's
nmotion & affidavit for leave to apply for bel ated appellate review
(herein after referred to as sworn notion for |leave to file bel ated

appeal ), dism ssed his appeal and certified the question of great



public inportance which is the subject of this discretionary

review. See Appendi x-1, DeMaria v. State, No. 99-02314 (Fla. 2d

DCA Jan. 5, 2000); Appendi x-2, order granting DeMaria's notion for
rehearing or clarification, withdrawi ng Cct. 27, 1999 opi nion, and
substituting Jan. 5, 2000 opinion in lieu thereof.

This Court appears to have held in abeyance the notice to
i nvoke discretionary review filed on Novenber 24, 1999, referred
above, until the pending notion for rehearing or clarification was
di sposed of by the Second District Court of Appeal's January 5,
2000 deci si on whi ch superseded the court's earlier Cctober 27, 1999
deci sion now wi thdrawn. On January 19, 2000, this Court issued an
order postponing its decision on jurisdiction. |n an abundance of
caution, an anended notice to i nvoke di scretionary jurisdiction was
filed on February 4, 2000 in the Second District Court of Appeal to
i nclude the decision rendered in M. DeMaria's case on January 5,

2000, DeMaria v. State, No. 99-02314 (Fla. 2d DCA Jan. 5, 2000),

whi ch superseded the w thdraw deci sion, DeMaria v. State, No. 99-

02314 (Fla. 2d DCA Cct. 27, 1999).



SUMVARY OF THE ARGUMENT

The holding in Lanbrix v. State, 698 So. 2d 247 (Fla. 1996),

when considered in light of the Suprene Court of Florida's

pronouncenent in Steele v. Kehoe, 24 Fla. L. Wekly S237 (Fla. My

27, 1999), does not foreclose provision of a belated appeal from
t he deni al of a postconviction notion when the notice of appeal was
not tinely filed due to the ineffectiveness of counsel in the
collateral proceeding. The Florida Supreme Court's due process

rational e pronounced in Steele v. Kehoe, 24 Fla. L. Wekly S237

(Fla. May 27, 1999) supports, rather than forecl oses, the provision
of a belated appeal from the denial of a postconviction notion
where the notice of appeal had not been tinely filed due to
i neffectiveness of collateral counsel.

Thus, based on simlar due process concerns and, further,

relying on State v. Trowell, 739 So. 2d 77 (Fla. 1999) to establish

i neffective assi stance of counsel, M. DeMaria continues to assert
that his sworn notion for | eave to file bel ated appeal shoul d have
been granted after the trial court had denied in part his
postconviction notion for relief and that he should be permtted to

go forward with his appeal of the trial court's order thereof.



ARGUMENT
| SSUE |

DOES THE HOLDI NG I N LAMBRI X V. STATE, 698 SO 2D 247 (FLA. 1996),
WHEN CONSIDERED IN LIGHT OF THE SUPREME COURT OF FLORIDA'S
PRONOUNCEMENT | N STEELE V. KEHOE, 24 FLA. L. WEEKLY S237 (FLA. MNAY
27, 1999), FORECLOSE THE PROVI SION OF A BELATED APPEAL FROM THE
DENI AL OF A POSTCONVI CTI ON MOTI ON WHEN THE NOTI CE OF APPEAL WAS NOT
TI MELY FILED DUE TO THE | NEFFECTI VE OF COUNSEL | N THE COLLATERAL
PROCEEDI NG?

No, the holding in Lanbrix v. State, 698 So. 2d 247 (Fla

1996), when considered in light of the Suprenme Court of Florida's
pronouncenent in Steele v. Kehoe, 24 Fla. L. Wekly S237 (Fla. My

27, 1999), does not foreclose the provision of a belated appea
from the denial of a postconviction notion when the notice of
appeal was not tinely filed due to the ineffectiveness of counsel
in the collateral proceeding. The Florida Supreme Court's due

process rational e pronounced in Steele v. Kehoe, 24 Fla. L. Wekly

S237 (Fla. May 27, 1999) supports, rather than forecloses, the
provi sion of a bel ated appeal fromthe denial of a postconviction
noti on where the notice of appeal had not been tinely filed due to
i neffectiveness of collateral counsel. Thus, based on simlar due

process concerns, M. DeMaria, relying on State v. Trowel |, 739 So.

2d 77 (Fla. 1999) to establish ineffective assistance of counsel,
asserts that his sworn notion for leave to file belated appea
shoul d have been granted after the trial court denied in part his
postconviction notion and his court-appointed coll ateral counsel
failed to file a tinely notice of appeal thereof as requested.

The Second District Court of Appeal, in DeMaria v. State, No.

99- 02314 (Fla. 2d DCA Jan. 5, 2000), considered the issue of
6



whet her DeMaria should be afforded relief in the formof a bel ated
appeal based on his collateral counsel's failure to file a notice
of appeal from the denial of a postconviction notion as tinely

requested and, based on Diaz v. State, 724 So. 2d 595, 596 (Fla. 2d

DCA 1998) and Lanbrix v. State, 698 So. 2d 247 (Fla. 1996), deci ded

the i ssue in the negative, denying DeMaria's sworn notion for | eave
to file bel ated appeal and di sm ssing his appeal:

In Dlaz v. State, 724 So. 2d 595, 596 (Fla. 2d DCA
1998), this court held that the Supreme Court of
Florida's decision in Lanbrix v. State, 698 So. 2d 247
(Fla. 1996), nmandated that a defendant be afforded no
relief inthe formof a bel ated appeal based on counsel's
failure to file a notice of appeal fromthe denial of a
post convi ction notion upon tinely request by a def endant.
We accordingly are required, under Lanbrix and Diaz, to
deny Denmaria's notion for |eave to file a bel at ed appeal
and to dism ss his appeal as having been untinely fil ed.

In reaching this result, we recognize that, in
Steele v. Kehoe, 24 Fla. L. Wekly S237 (Fla. My 27,
1999), the suprene court held that when a convicted
def endant all eges that his or her counsel agreed to file
a postconviction notion on the defendant's behalf in the
trial court, pursuant to Florida Rule of Crimnal
Procedure 3.850, but failed to do so in a tinely manner,
it is appropriate to order a hearing to determ ne whet her
a bel ated postconviction notion should be permtted. See
24 Fla. L. Weekly at S238. If the defendant prevails at
the hearing, he or she is entitled to belatedly file a
rule 3.850 notion. See id. The suprene court in Steele
further nodified rule 3.850(b) to expressly provide an
exception to the two-year filing requirenment for a rule
3.850 notion if the defendant alleges that he or she
retained counsel to tinely file such a notion and
counsel, through neglect, failed to do so. See id. at
S238- 39.

Al t hough the suprene court in Steele did not address
t he i ssue of whether an appell ant can maintain a bel ated
appeal under either rule 3.850 or rule 3.800 due to
counsel's neglect, [FNl1] we have doubt about the
continued vitality of Lanbrix and Diaz, in light of
Steele. If a defendant potentially can file a bel ated
rule 3.850 notion in the trial court due to counsel's
neglect, it should follow that the defendant can file a
bel ated appeal of the trial court's denial of a rule
3.850 or rule 3.800 notion due to counsel's neglect.

7



That, however, 1is precisely what Lanbrix and D az
preclude. We are accordingly constrained to dismss this
appeal as untinely filed based on those authorities.

DeMaria v. State, No. 99-02314 at slp op. 1-2 (footnote 1 omtted);

see Lanbrix v. State, 698 So. 2d 247 (Fla. 1996), wherein the

Florida Suprenme Court, in pertinent part, held:

W do not need to reach Lanbrix's claim that he
shoul d have been allowed to represent hinself in the
prosecution of his notion for postconviction relief. In
his appeal fromthe denial of that notion, Lanbrix did
not raise the issue of whether he should have been
permtted to represent hinself. Lanbrix has waited six
years to raise this issue, well beyond the two-year tine
[imt inposed by rule 3.850. In the nmeantine, Lanbrix
has had a nunber of opportunities to represent hinself,
including two pro se proceedings considered on their
merits by this Court. See Lanbrix, 529 So. 2d at 1110;
Lanbri x, 559 So. 2d at 1137. Furthernore, Lanbrix has
failed to establish that there are issues he woul d have
raised while representing hinmself in his first 3.850
proceeding that have not already been raised in
subsequent proceedi ngs.

Lanbrix al so argues that his collateral counsel's
failure to appeal the trial court's denial of his request
to represent hinself constituted ineffective assistance
of counsel. However, clains of ineffective assistance of
post convi ction counsel do not present a valid basis for
relief. Murray v. Garratano, 492 U S 1, 109 S C.
2765, 106 L. Ed. 2d 1 (1989); Pennsylvania v. Finley, 481
U S 551, 107 S. &. 1990, 95 L. Ed. 2d 539 (1987). In
any event, in a previous pro se petition, Lanbrix raised
a claimof ineffective assistance of collateral counsel
which was denied. Lanbrix, 559 So.2d at 1138.
Successi ve cl ai ns of ineffective assi stance of counsel on
di fferent grounds are not permtted. Aldridge v. State,
503 So. 2d 1257 (Fla. 1987).

Lanbrix v. State, 698 So. 2d at 248 (citing Lanbrix v. State, 559

So. 2d 1137 (Fla. 1990) and Lanbrix v. Dugger, 529 So. 2d 1110

(Fla. 1988). See also Diaz v. State, 724 So. 2d 595 (Fla. 2d DCA

1998), wherein the court held:
Inthis petition for a bel ated appeal fil ed pursuant
to Florida Rule of Appellate Procedure 9.140(j), Al fredo
Heredia D az conplains that appointed counsel failed to

8



file a notice of appeal, upon Diaz's tinmely request, from
an adverse decision of the trial court on a Florida Rule
of Crimnal Procedure 3.850 notion for postconviction
relief. Until recently Florida courts have granted
relief in such circunstances upon a proper evidentiary
basis. See e.qg., Jones v. State, 642 So. 2d 121 (Fla.
5th DCA 1994); MlLeod v. State, 586 So. 2d 1351 (Fla. 5th
DCA 1991). CQur suprene court, however, recently stated
that such relief was i nappropriate in the postconviction
setting. See Lanbrix v. State, 698 So. 2d 247, 248 (Fl a.
1996), cert. denied, --- U S ----, 118 S. . 1064, 140
L. Ed. 2d 125 (1998). This decision has been criticized
by the majority of a divided panel of the Fifth District.
See Steele v. Kehoe, 724 So. 2d 1192, 23 Fla. L. Wekly
D771 (Fla. 5th DCA 1998).

Lanbri x apparent|y nmandat es t hat counsel ' s pur ported
failure to file a notice of appeal upon tinely request by
Diaz fromthe denial of a postconviction notion affords
Diaz no relief in the form of a belated appeal.
Accordingly, we deny the petition. The court in Lanbrix
foreclosed inquiry into the effectiveness of appellate
counsel enployed in a collateral proceeding for failing
to brief a specific issue, whereas Diaz here hopes to
resuscitate an appeal which he asserts was | ost due to
t he negligence of trial counsel.

Diaz v. State, 724 So. 2d at 596. In M. DeMaria' s case, the

Second District Court of Appeal, denied DeMaria's sworn notion for
| eave to file bel ated appeal and dism ssed his appeal, follow ng

the precedent in Lanbrix v. State, 698 So. 2d 247 (Fla. 1996) and

Diaz v. State, 724 So. 2d 595, 596 (Fla. 2d DCA 1998) to hold that

DeMaria could not be afforded relief in the form of a bel ated
appeal based on his collateral counsel's failure to file a notice
of appeal from the denial of a postconviction notion although
tinmely requested by DeMaria. The Second District Court of Appeal,
nevert hel ess, recogni zed that the due process rational e announced

by this Court in Steele v. Kehoe, No. 92,950, slp op. 1-4 (Fla. My

27, 1999) appeared to undercut the vitality of Lanbrix v. State,

698 So. 2d 247, 248 (Fla. 1996) and Diaz v. State, 724 So. 2d 595,




596 (Fla. 2d DCA 1998) to the extent that these cases nandat ed t hat
a prisoner, such as DeMaria, could be afforded no relief in the
form of belated appeal based on ineffectiveness of collatera
counsel, i.e., collateral counsel's failure to file a notice of
appeal fromthe denial of a postconviction notion although tinely

requested. See DeMaria v. State, No. 99-02314 at slp op. 2.

In Steele v. Kehoe, No. 92,950 (Fla. WMy 27, 1999), this

Court, appeared to be persuaded by the Fifth District Court of
Appeal ' s due process concerns, and hel d:

The district court also noted that Steele could not
pur sue a claim of i neffective assi stance of
post convi ction counsel because he had no constitutional
right to postconviction counsel. See Lanbrix v. State,
698 So. 2d 247 (Fla. 1996). The district court, however,
bel i eved that Steel e shoul d not be precl uded fromseeki ng
sone formof relief. It consi dered what possi bl e renedi es
are avail abl e under due process to a prisoner who has
relied on his or her attorney to pursue postconviction
relief and the attorney failed to tinely file a notion
for relief within the tw-year period. Wth respect to
this issue, the district court found that "[i]f a
prisoner is denied the opportunity to challenge his
convi ction under an appropriate rule only because of the
negli gence of his attorney, then due process requires a
belated filing procedure simlar to that allowed in
bel ated appeals." Steele, 724 So. 2d at 1194. The
district court noted that the issue in such a proceedi ng
woul d be whether the attorney was retained to file a
postconviction notion, but failed to do so in a tinely
manner. The district court held that, if counsel is
determined to have failed to tinely file the
postconvi ction notion, then our procedure should permt
the defendant to belatedly file the notion.

I n a concurring opinion, Judge Sharp suggested t hat
Steele was entitled under due process to seek the renmedy
afforded by the majority by petitioning for a wit of
habeas corpus. Judge Sharp noted that the use of habeas
cor pus under the circunstances appeared to be authorized
under rule 3.850(h). Judge Sharp al so noted that habeas
corpus is simlarly available to pursue bel at ed appeal s.

BELATED MOTI ON FOR POSTCONVI CTI ON RELI EF
W now address the issue regarding the right to

10



belatedly file a nmotion for postconviction relief. In
this Court's decision in State v. Weks, 166 So. 2d 892,
896 (Fla. 1964), we nmamde clear that "[postconviction]
remedi es are subject to the nore flexible standards of
due process announced in the Fifth Anmendnent,
Constitution of the United States." For exanpl e, although
a prisoner has no Si xth Amendnent ri ght to postconviction
counsel, in Weks and G ahamyv. State, 372 So. 2d 1363
(Fla. 1979), we held that due process required the
appoi nt nent of postconviction counsel when a prisoner
filed a substantially neritorious postconviction notion
and a hearing on the notion was potentially so conpl ex
that the assistance of counsel was needed.

W agree with the district court below that due
process entitles a prisoner to a hearing on a claimthat
he or she m ssed the deadline to file a rule 3.850 notion
because his or her attorney had agreed to file the notion
but failed to do soin atinely manner. W hold that, if
the prisoner prevails at the hearing, he or she is
authorized to belatedly file a rule 3.850 notion
chal l enging his or her conviction or sentence. W also
agree with Judge Sharp's concurring opinion that the
prisoner's claim under these specific circunstances
shoul d be presented to the court in a petition for wit
of habeas corpus, which would not be barred under rule
3.850(h) because it would come wwthin the final clause
thereof. See Ward v. Dugger, 508 So. 2d 778, 779 (Fla.
1st DCA 1987)(construing a prisoner's letter to the
district court as a habeas petition and finding that the
prisoner "mght be entitled to file a belated notion for
postconviction relief if the actions of her attorney had
frustrated her intention to file such a nmotion in a
tinmely fashion").

For the reasons expressed, we answer the rephrased
certified questions in the affirmative, approve the
deci si on bel ow, and di sapprove Martin v. Pafford, 583 So.
2d 736 (Fla. 1st DCA 1991). Steele is entitled to
petition the circuit court for a wit of habeas corpus.
Upon receiving the petition, the court will conduct a
heari ng on whet her Kehoe undertook to file a rule 3.850
nmotion on Steele's behalf, but failed totinely file the
motion. If Steele prevails at the hearing, he will have
the right to belatedly file a rule 3.850 notion.

Steele v. Kehoe, No. 92,950 at slp op. 1-4; see also Steele v.

Kehoe, 724 So. 2d 1192 (Fla. 5th DCA 1998). Plainly, in light of
the due process rationale expressed by this Court in Steele v.

Kehoe, No. 92,950, slp op. 1-4 (Fla. May 27, 1999), which echoed

11



simlar due process concerns articulated by the Fifth D strict

Court of Appeal, in Steele v. Kehoe, 724 So. 2d 1192, 1194-97 (Fl a.

5th DCA 1998), the holding in Lanbrix v. State, 698 So. 2d 247

(Fla. 1996) does not foreclose provision of a belated appeal from
t he deni al of a postconviction notion when the notice of appeal had
not been tinely filed, although tinely requested, due to the
i neffectiveness of counsel in the collateral proceeding.
Accordingly, DeMaria should not be precluded from appealing
the trial court's denial in part of his Fla. R Cim P. 3.800(a)
noti on because of his collateral counsel's failure to tinely file
a notice of appeal as requested. The renedy avail abl e under due
process to M. DeMaria who had relied on his collateral counsel to
tinely file a notice of appeal as requested to appeal the tria
court's denial in part of his postconviction notion was to file a
sworn petition for belated appeal, pursuant to Fla. R App. P.
9.140(j), which Devaria did. |[If a convicted prisoner, such as M.
DeMaria, is denied the opportunity to appeal the trial court's
denial of his postconviction challenge to his conviction or
sentence under an appropriate rule only because of the negligence
of his collateral counsel, then due process would seemto require
a belated filing procedure simlar to that allowed in bel ated
appeals. The issue in such a proceeding, contrary to the Second
District Court of Appeal's holding in M. DeMaria's case, was
whet her the collateral counsel appointed to represent DeMaria at
his hearing on his postconviction notion had a duty, once

appoi nted, to provide effective assistance of counsel and whet her

12



the attorney failed to do so by not tinely filing a notice of
appeal as tinmely requested after the trial court had denied in part

DeMaria's postconviction notion. See Jones v. State, 642 So. 2d

121 (Fla. 5th DCA 1994), wherein the court held:

| f counsel is appointed to assist a prisoner in a
postconviction proceeding, the prisoner is entitled to
effective assistance. See Madden v. State, 535 So. 2d
636 (Fla. 5th DCA 1988).

Jones v. State, 642 So. 2d at 122. As shown in his sworn notion

for leave to file belated appeal and as found by the Second

District Court of Appeal, in DeMaria v. State, No. 99-02314 at slp

op. 1, DeMaria's collateral counsel, although requested, failed to
tinely file the notice of appeal of the trial court's order denying
inpart DeMaria' s postconviction notion. Thus, M. DeMaria's sworn
motion for leave to file bel ated appeal should have been granted
since his sworn notion alleged the requisite facts which should
have entitled himto file a belated appeal. An "appellate court
shoul d grant a petition seeking a bel ated appeal if the defendant
alleges that a tinely request of counsel to file the notice of
appeal was nmade and that counsel failed to do so." State v.
Trowell, 739 So. 2d 77, 81 (Fla. 1999).

As this Court noted, Judge Sharp in his concurring opinion,

Steele v. Kehoe, 724 So. 2d at 1196-97, suggested that the prisoner

in that case was entitled under due process to seek the renedy
afforded by the mpjority by petitioning for a wit of habeas

corpus. See Steele v. Kehoe, No. 92,950 at slp op. 2. Judge Sharp

al so noted that the use of habeas corpus under the circunstances
appeared to be authorized under rule 3.850(h) and that habeas
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corpus was simlarly available to pursue belated appeals. |d
Simlarly, M. DeMaria should have been entitled under due process
to seek the renedy of filing a petition for belated appeal,
pursuant to Fla. R App. P. 9.140(j), afforded to those whose
counsel, whether court-appointed or privately retai ned, had fail ed,
as requested, to file a tinely notice of appeal, after the trial
court had denied in part his postconviction notion which he did.

See State v. Trowell, 739 So. 2d 77, 81 (Fla. 1999). Thus, the

Second District Court of Appeal, by relying on Lanbrix v. State,

698 So. 2d 247 (Fla. 1996) and Diaz v. State, 724 So. 2d 595, 596

(Fla. 2d DCA 1998) to the extent that these cases mandated that
DeMaria could be afforded no relief inthe formof a bel ated appeal
based on his counsel's failureto file atinely notice of appeal as
tinely requested from the denial of his postconviction notion,
erroneously deni ed DeMVaria's sworn notion for leave to fil e bel ated
appeal, a circunstance that the Second D strict Court Appeal
appeared to recogni ze given the court's expressed doubt concerning
the continued vitality of Lanbrix and Diaz, in light of Steele and
the question certified to this Court for discretionary review. See

DeMaria v. State, No. 99-02314 at slp op. 2.

This Court's decisionin State v. Weks, 166 So. 2d 892 (Fl a.

1964) made cl ear that postconviction renedies are subject to the
more flexible standards of due process announced in the Fifth
Amendnent, Constitution of the United States:"”

The sum of the authorities is that post-conviction
remedies of the type under consideration are civil in
nature and do not constitute steps in a crimnal
prosecution wthin the contenplation of the Sixth

14



Amendnent, supra. They do not require the application of
t he standard of absol uti sm announced by that anendnent.
Such renmedi es are subject to the nore flexible standards
of due process announced in the Fifth Anmendnent,
Constitution of the United States. This nmeans that in
t hese col lateral proceedings there is no absolute right
to assistance of a |l awyer. Neverthel ess, Fifth Anendnment
due process would require such assistance if the
post-conviction notion presents apparently substanti al
meritorious clains for relief and if the all owed hearing
is potentially so conplex as to suggest the need.

State v. Weks, 166 So. 2d at 896. See Brevard County Board of

County Commirs v. Moxley, 526 So. 2d 1023 (Fla. 5th DCA 1988),

wherein the court observed:

It is inportant to note that in Weks the due
process requi rements were consi dered pursuant not only to
the fifth amendnent of the United States Constitution
but on the basis of section 12, Declaration of R ghts,
Fl orida Constitution (1885). This due process provision
has been retained in Article |, section 9, of the current
Florida Constitution as revised in 1968.

Brevard County Board of County Commirs v. Mbxley, 526 So. 2d at

1026. See also G aham v. State, 372 So. 2d 1363 (Fla. 1979)

wherein this Court held that due process required the appoi ntnent
of postconviction counsel when a prisoner filed a substantially
meritorious postconviction notion and a hearing on the notion was
potentially so conplex that the assistance of counsel was needed.
Arguably, M. DeMaria had net that due process requirenent i nasnmuch
as the trial court had appointed collateral counsel to assist him
with the hearing on his Fla. R Crim P. 3.800(a) postconviction

motion. If, as this Court held in Steele v. Kehoe, No. 92,950, slp

op. 1-4., due process entitled a prisoner to a hearing on a claim
that he m ssed the deadline to file a notice a rule 3.850 notion

because his attorney had agreed to file the notion but failed to do
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soin atinely manner, then, |ikew se, due process should entitle
a prisoner, such as M. DeMaria, to file a sworn notion for |eave
to file belated appeal, pursuant to Fla. R App. P. 9.140(j), based
on sworn allegations that his court-appointed collateral counsel,
al though tinely requested, had failed to file a tinely notice of
appeal as occurred in DeMaria's case after the trial court had
denied in part his Fla. R Cim P. 3.800(a) postconviction notion.

This Court, in Steele v. Kehoe, No. 92,950 at slp op. 1-4, held

that if the prisoner prevailed at a hearing on his claimthat his
counsel had failed to tinely file his postconviction claim as
requested, then he was authorized to belatedly file a rule 3.850
nmotion challenging his conviction or sentence. Simlarly, this
Court should hold that a prisoner, such as M. DeMaria, should be
entitled to a bel ated appeal, under the provisions of Fla. R App.

P. 9.140(j), if, pursuant to State v. Trowell, 739 So. 2d 77, 81

(Fla. 1999), the prisoner has alleged, as DeMaria did, in a sworn
nmotion for leave to file belated appeal, that a tinmely request of
collateral counsel to file the notice of appeal had been nmade and
that collateral counsel had failed to do so.

Furthernore, in M. DeMaria's case, the Second District Court

of Appeal arguably m splaced its reliance on Lanbrix v. State, 698

So. 2d 247 (Fla. 1996), a factually distinguishable case involving
a claim that postconviction counsel had been ineffective in not
appealing the trial judge's denial of the prisoner's request to
represent hinself in his original notion for postconviction relief

wherein this Court held that clainms of ineffective assi stance of
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post convi ction counsel did not present a valid basis for relief.

Unli ke DeMaria's case, the facts in Lanbrix v. State, 698 So. 2d

247 (Fla. 1996) did not invol ve a postconviction proceedi ng wherein
col |l ateral counsel had provided ineffective assistance of counsel
by failing to tinely file, although tinely requested, a notice of
appeal as to the trial court's order denying relief of the
prisoner's postconviction notion thereby precluding direct appeal
al toget her but, instead, involved successive clains of ineffective
assi stance of collateral counsel in that the prisoner, Lanbrix, had
raised a claim of ineffective assistance of collateral counsel

whi ch previously had been denied. See Lanbrix v. State, 559 So. 2d

1137, 1138 (Fla. 1990). As this Court correctly noted in Lanbrix
v. State, 698 So. 2d at 248, "[s]uccessive clains of ineffective
assi stance of counsel on different grounds are not permtted,"”

citing Aldridge v. State, 503 So. 2d 1257 (Fla. 1987). Unli ke

DeMaria's case, the prisoner in Lanbrix v. State, 698 So. 2d 247

(Fla. 1997) had opportunity to file appeal as to the trial court's
deni al of his notion for post-convictionrelief, including at | east
one claim of ineffective assistance of collateral counsel. In
contrast, DeMaria's collateral counsel, through his ineffective
assi stance of counsel, frustrated DeMaria' s intention to appeal the
trial court's order denying in part postconviction relief.
Moreover, as the Fifth District Court of Appeal, in Steele v.
Kehoe, 724 So. 2d at 1194, noted, the Lanbrix hol ding, since Mirray
v. Garratano, 492 U.S. 1, 109 S. C. 2765, 106 L. Ed. 2d 1 (1989)

was cited as authority, seened to be based on the proposition that
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because one was not entitled to appoi nted counsel in postconviction
matters, he had no right to relief if counsel were in fact
appointed for him or if he had obtained his own counsel and
suffered a disadvantage because of his counsel's inconpetence.
This interpretation, which the Second D strict Court of Appeal
appeared to enbraced by virtue of its earlier holding in Diaz v.

State, 724 So. 2d at 596, ignored the difference between the right

to appointed counsel and the right to counsel. See DeMaria V.
State, No. 99-02314 at slp op. 1. "Even if a defendant was not
necessarily entitled to appointed counsel, still if one is

appointed for himor if he is able to obtain his own, he should be
able to rely on such counsel at least filing within the tine

period." Steele v. Kehoe, 724 So. 2d at 1194. Simlarly, in M.

DeMaria's case, even if DeMaria had not been entitled to court-
appoi nted counsel under the Sixth Arendnent, once counsel had been
court-appointed to represent himin his collateral proceeding,
DeMaria was entitled to effective assistance of counsel and should
have been able to rely on his court-appointed collateral counsel to
at least file a tinely notice of appeal, having been tinely
requested to do so, after the trial court had denied in part
DeMaria's postconviction notion. |If a prisoner, such as DeMari a,
is denied the opportunity to challenge his conviction or sentence
under an appropriate rule only because of the negligence of his
attorney who untinely files a notice of appeal tothe trial court's
order denying in part his postconviction notion, then due process

requires a belated filing procedure simlar to that allowed in
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bel at ed appeals. The sole issue, in a case such as M. DeMaria's,
should be whether counsel was appointed for the purpose of
representing the himat the hearing on his postconviction notion
and whether that appointnment included filing a tinely notice of
appeal after being tinely requested to, which in DeMaria's case,

the court-appointed collateral counsel failed to do. See Jones V.

State, 642 So. 2d at 122. |If so, then, DeMaria should have been
permtted to file a sworn notion for leave to file a belated
appeal, pursuant to Fla. R App. P. 9.140(j), which should have
been granted since DeMaria's sworn notion for leave to file bel ated
appeal alleged that a tinely request had been made of his
collateral counsel to file the notice of appeal and that his

collateral counsel had failed to do so. See DeMaria v. State, No.

99- 02314 at slp op. 1-2, relying on State v. Trowell, 739 So. 2d at

8l. Oherwise, M. DeMaria would be deni ed neani ngful access to
the judicial process, thereby, denying himdue process.

As Judge Sharp, in Steele v. Kehoe, 724 So. 2d 1192 (Fla. 5th

DCA 1998), noted in his special concurring opinion:

[ Plost-conviction proceedings are governed by the nore
fl exi ble standards of the due process guarantee of the
constitution. See Weks, 166 So. 2d at 895. For
exanpl e, due process nmay require the appointnent of
counsel in post-conviction proceedings if the notion
presents an apparently neritorious claimfor relief and
the hearing is potentially so conplex as to suggest the
need for counsel. \Weeks.

In the present case, Steele may not have had a Sixth
Amendnent right to counsel to pursue his post-conviction
nmoti ons. Nonethel ess, according to Steele, his counsel
had agreed to file these proceedings and failed to do so
withinthe applicabletine limts. Thus, Steele's intent
tofiletinely post-conviction proceedi ngs was frustrated
by the actions of his attorney. |In these circunstances,
Steele would appear entitled under due process to
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petition for a wit of habeas corpus [FNl] to address
this issue. See Ward v. Dugger, 508 So. 2d 778 (Fl a. 1st
DCA 1987).

Habeas corpus is now avail able for bel ated appeal s
and for relief based on allegations of ineffective
assistance of counsel. See Fla. R App. P. 9.140(j));
State v. District Court of Appeal of Florida, First
District, 569 So. 2d 439 (Fla. 1990) (rule 3.850 is
intended to prohibit courts from entertaining habeas
corpus petitions raising issues cognizable under the
rule--clains of ineffective assistance of appellate
counsel shall continue to be raised by petition for
habeas corpus filed in the appellate court); MLeroy v.
State, 704 So. 2d 151 (Fla. 5th DCA 1997) (to the extent
that the defendant's petition for habeas corpus may be
consi dered as a request for bel ated appeal , the defendant
should file this petition wth the appropriate district
court of appeal); Leath v. State, 694 So. 2d 855 (Fl a.
4t h DCA 1997) (appellant's appeal fromthe denial of his
3.850 notion for bel ated appeal was treated as a petition
seeki ng habeas corpus relief under rule 9.140(j)).

Lanbrix v. State, 698 So. 2d 247 (Fla. 1996) is
di sti ngui shabl e and t hus does not forecl ose habeas cor pus
relief. In that case, Lanbrix requested that he be
allowed to represent hinself in his initial notion for
post-conviction relief. Apparently this request was
deni ed. Lanbrix appeal ed but did not raise this issue.
Later, Lanbrix sought perm ssion to file a new original
nmotion for post-conviction relief, claimng that he was
deprived of his right torepresent hinself inthe initial
nmotion. The supreme court found that Lanbrix's clains

were procedurally barred. Unli ke the present case,
Lanbrix had an opportunity to file a notion for
post -conviction relief. In contrast, Steele's counse

frustrated his intention to file post-conviction relief
pr oceedi ngs.

Because habeas corpus relief is based on due process
consi der ati ons, whet her counsel is appointed or privately
retai ned should not be an issue. Initially, belated
appeal s due to the actions of court-appointed attorneys
were permtted on the basis that the defendants had been
prejudi ced by "state action." However, in State v. Meyer,
430 So. 2d 440 (Fla. 1983), the Florida Suprene Court
held that the actions of a court-appointed attorney do
not constitute state action. Nonetheless, this did not
foreclose appellate review for a client whose attorney
who had failed to file a notice of appeal because:

A collateral attack raising the issue of

i neffective assistance of counsel is open to the

i ndigent and the non-indigent on the sane terns.
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The ends of justice will be better served when al

who seek justice may seek it by the sanme paths.
State v. Meyer, 430 So. 2d at 443. Thus whet her counsel
is appointed or retained does not matter--the only
consideration is the due process rights of the defendant.

Steele v. Kehoe, 724 So. 2d at 1195-97 (footnote 1 omtted).

Simlarly, in M. DeMaria's case, he may not have had a Sixth
Amendnent right to counsel to pursue his postconviction notion

Nonet hel ess, according to DeMaria's sworn notion for |leave to file
bel ated appeal, his court-appointed collateral counsel had been
tinely requested to file a tinely notice of appeal as to the trial
court's order denying in part his Fla. R Cim P. 3.800(a)
postconviction notion and failed to do so within the applicable

time limts. See DeMaria v. State, No. 99-02314 at slp op. 1.

Plainly, DeMaria's intent to appeal the trial court's order denying
in part his postconviction notion was frustrated by the negligent
actions of his collateral counsel. Under these circunstances,
DeMaria would appear to be entitled under simlar due process
considerations to petition for bel ated appeal and have his sworn
motion for leave to file belated appeal granted to address his
coll ateral counsel's ineffective assi stance of counsel. See Steele

v. Kehoe, No. 92,950 at slp op. 1-4; State v. Trowell, 739 So. 2d

at 81; Steele v. Kehoe, 724 So. 2d at 1195-97.

Accordingly, based on the above facts, argunents, and
citations to legal authorities, this Court should answer the
certified question in the negative, disapprove the decision bel ow,
and remand back to the | ower appellate court for reconsideration of

M. DeMaria's sworn notion for |leave to file bel ated appeal .
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CONCLUSI ON

Petitioner, JACK LEON DEMARI A, respectfully, urges this Court;
torule that the holding in Lanbrix v. State, 698 So. 2d 247 (Fl a.

1996), when considered in light of the Suprenme Court of Florida's
pronouncenent in Steele v. Kehoe, 24 Fla. L. Wekly S237 (Fla. My

27, 1999), does not foreclose the provision of a belated appeal
from the denial of a postconviction notion when the notice of
appeal was not tinely filed due to the ineffectiveness of counsel
in the collateral proceeding; to disapprove the Second District

Court of Appeal's decisionin DeMaria v. State, No. 99-02314 (Fl a.

2d DCA Jan. 5, 2000); and to remand back to the Second District
Court of Appeal for reconsideration of Petitioner's Mtion &

Affidavit for Leave to Apply for Bel ated Appell ate Review.

Respectful ly submtted,

JAVES MARI ON MOORNMAN Rl CHARD P. ALBERTI NE, JR
Publ i ¢ Def ender Assi stant Public Def ender
Tenth Judicial Crcuit Fl ori da Bar Nunber 365610
(941) 434-4200 P. Q. Box 9000- PD

Bartow, FL 33831
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DeMaria v. State, No. 99-02314 (Fla. 2d DCA Jan. 5, 2000)

Order granting notion for rehearing or clarification,

thdrawing Cct. 27, 1999 opinion,
2000 opinion in |lieu thereof
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4

DeMaria v. State, No. 99-02314 (Fla. 2d DCA Cct. 27, 1999) 3
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