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STATEMENT CERTI FYI NG SI ZE AND STYLE OF TYPE

Under si gned counsel certifies the size and style of type used
in this brief is Courier 12 point, a font that is not spaced
proportionally.

ARGUNMENT
| SSUE |

DOES THE HOLDI NG I N LAMBRI X V. STATE, 698 SO 2D 247 (FLA. 1996),
WHEN CONSIDERED IN LIGHT OF THE SUPREME COURT OF FLORIDA'S
PRONOUNCEMENT | N STEELE V. KEHOE, 24 FLA. L. WEEKLY S237 (FLA. MAY
27, 1999), FORECLOSE THE PROVI SION OF A BELATED APPEAL FROM THE
DENI AL OF A POSTCONVI CTI ON MOTI ON WHEN THE NOTI CE OF APPEAL WAS NOT
TI MELY FI LED DUE TO THE | NEFFECTI VE OF COUNSEL | N THE COLLATERAL
PROCEEDI NG?

Petitioner, JACK LEON DEMARI A, continues to argue that the
holding in Lanbrix v. State, 698 So. 2d 247 (Fla. 1996), when

considered in |ight of the Suprene Court of Florida s pronouncenent

in Steele v. Kehoe, 24 Fla. L. Wekly S237 (Fla. May 27, 1999),

does not foreclose the provision of a belated appeal from the
deni al of a postconviction notion when the notice of appeal was not
tinely filed due to the ineffective of counsel in the collateral
proceedi ng. I n support thereof, Petitioner continues torely on the
facts, argunents, and citations to |legal authorities presented in
his initial brief on the nerits.

Petitioner takes this opportunity, nevertheless, to briefly
reply to the argunments presented in Respondent's answer brief on
the nerits. Replying only to the narrow question certifiedto this
Court by the Second District Court of Appeal, Petitioner will not

reply to any of the largely irrelevant strawman argunents set up



and knocked down by Respondent in Respondent's answer brief on the
merits. The question before this Court in not whether the Due

Process Cl ause of the United States Constitution guarantees that a

col |l ateral novant, such as M. DeMaria, has a constitutional right
to effective assistance of counsel at the appellate stage of
post convi cti on proceedi ngs. The question before this Court is,

rather, whether the holding in Lanbrix v. State, 698 So. 2d 247

(Fla. 1996), when considered in light of the Supreme Court of

Florida's pronouncenent in Steele v. Kehoe, 24 Fla. L. Wekly S237

(Fla. May 27, 1999), forecloses the provision of a bel ated appeal
from the denial of a postconviction notion when the notice of
appeal was not tinely filed due to the ineffective of counsel in
the col l ateral proceeding. Petitioner, Jack Leon DeMaria, answers
that question in the negative and urges this Court to exercise
jurisdiction and do the sane. When considering this narrow
certified question, this Court is urged to rely on the facts,
argunents, and citations to legal authorities presented in
Petitioner's initial brief on the nmerits rather than Respondent's
characterization of sane which in sone instances take argunents or
citations to legal authorities presented in Petitioner's initia
brief on the nmerits out of context, inadvertently no doubt, in
order to fit the overly broad contours of Respondent's answer.
Contrary to Respondent's answer, this Court's due process

rational e pronounced in Steele v. Kehoe, 24 Fla. L. Wekly S237

(Fla. May 27, 1999) supports, rather than forecl oses, the provision

of a belated appeal from the denial of a postconviction notion



where the notice of appeal had not been tinely filed due to
i neffectiveness of collateral counsel. Thus, based on sim |l ar due

process concerns, M. DeMaria, relying on State v. Trowel |, 739 So.

2d 77 (Fla. 1999) to establish ineffective assistance of counsel,
reasserts that his sworn notion for leave to file bel ated appeal
shoul d have been granted after the trial court denied in part his
post convi ction notion and his court-appointed coll ateral counsel
failed to file a tinely notice of appeal thereof as requested.
Wiile M. DeMaria may not have had a Sixth Amendnent right to
counsel to pursue his postconviction notion, nevertheless, the
State of Florida undertook to provide him with court-appointed
col l ateral counsel for that purpose. Accordingly, M. DeMaria,
under simlar due process considerations, as relied upon by this

Court in Steele v. Kehoe, No. 92,950 at slp op. 1-4, should have

been entitled to petition for belated appeal and have his sworn
motion for leave to file belated appeal granted to address his
col l ateral counsel's ineffective assi stance of counsel which denied
him access to the appellate court for purpose of appealing the
trial court's denial in part of his Fla. R Cim P. 3.800(a)
nmotion. The facts are undi sputed that DeMaria had tinely requested
his court-appointed collateral counsel to file a tinely notice of
appeal as to the trial court's order denying in part his Fla. R
Crim P. 3.800(a) postconviction notion and that the court-

appoi nted col |l ateral counsel had admttedly failed to do so within

the applicable tine limts. See DeMaria v. State, No. 99-02314,
slp op. 1 (Fla. 2d DCA Jan. 5, 2000). While the Due Process O ause



of the United States Constitution may not guarantee that a
coll ateral novant, such as M. DeMaria, has a right to effective
assi stance of counsel at the appellate stage of a postconviction
pr oceedi ng, once t he State of Fl ori da, al t hough not
constitutionally required to do so, exercised its discretion and
undertook to provide court-appointed collateral counsel, M.
DeMaria had a right to the protections afforded by the Due Process
Clause.! In Evitts v. Lucey, 469 U. S. 387 (1985), Justice Brennan,

delivering the opinion of the Court, wote:

[ Allthough a State may choose whether it will institute
any given welfare program it nust operate whatever
prograns it does establish subject to the protections of
t he Due Process Clause. See Goldberg v. Kelly, 397 U. S
254, 262, 90 S. Ct. 1011, 1017, 25 L. Ed. 2d 287 (1970).
Simlarly, a State has great discretion in setting
policies governing parole decisions, but it nust
nonet hel ess make those decisions in accord with the Due
Process Clause. See Morrissey v. Brewer, 408 U. S. 471,
481-484, 92 S. C. 2593, 2600-02, 33 L. Ed. 2d 484
(1972). See also Graham v. Richardson, 403 U S. 365
374, 91 S. . 1848, 1853, 29 L. Ed. 2d 534 (1971); Bel
v. Burson, 402 U. S. 535, 539, 91 S. . 1586, 1589, 29 L.
Ed. 2d 90 (1971); Sherbert v. Verner, 374 U. S. 398, 404,
83 S. . 1790, 1794, 10 L. Ed. 2d 965 (1963); Joint
Anti - Fasci st Refugee Committee v. McGath, 341 U S. 123,
165-166, 71 S. C. 624, 645- 46, 95 L. Ed. 817 (1951)
(Frankfurter, J., concurring). In short, when a State
opts to act in a field where its action has significant
di scretionary el enents, it nust nonet hel ess act in accord
wth the dictates of the Constitution--and, in
particular, in accord wwth the Due Process C ause.

Evitts v. Lucey, 469 U.S. at 401. Plainly, DeMaria' s access to the

appel l ate court as denonstrated by his intent to appeal the trial

court's order denying in part his postconviction notion was

1See ORDER GRANTI NG, | N PART, DENYI NG I N PART, DEFENDANT' S
MOTI ON TO CORRECT | LLEGAL SENTENCE [ 3.800(a)], wherein the tria
court acknow edged appointing collateral counsel to represent M.
DeMaria in his postconviction proceeding. (V1, R127).
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frustrated by the negligent actions of his court-appointed
col l ateral counsel. Wen the State of Florida undertook to provide
M. DeMaria with court-appointed col |l ateral counsel for the purpose
of pursuing his postconviction notion, the State of Florida did so
knowi ng that such discretionary action on the part of the State was
subject to Constitutional dictates, particularly, the protections
provi ded by the Due Process C ause. Under this narrow circunstance
wher eby access to the courts, i.e., the appellate court, has been
denied M. DeMaria due to the ineffective assistance of his court-
appointed collateral counsel, contrary to Respondent's m staken
assertions, DeMaria, under simlar due process concerns as this

Court rightly recognized in Steele v. Kehoe, should have been

entitled to petition for bel ated appeal and have his sworn notion
for leave to file bel ated appeal granted to address his coll ateral

counsel's ineffective assistance of counsel. See Steele v. Kehoe,

No. 92,950 at slp op. 1-4; State v. Trowell, 739 So. 2d 77, 81

(Fla. 1999).2

2Contrary to Respondent's m staken assertion, this Court
does not need to concern itself with the recent United Suprene
Court decision, Roe v. Flores-Ortega, 2000 W. 201148 (U.S. No.
98- 1441, Feb. 23, 2000), not because M. DeMaria is not entitled
to effective assistance of counsel in perfecting his collateral
appeal but, rather, because the facts of DeMaria's case are
dissimlar to the issue considered in by the Court in Roe v.
Flores-Ortega in that DeMaria tinely requested that his court-
appoi nted col lateral counsel file a notice of appeal in his case
whi ch his court-appointed collateral counsel admttedly failed to
do. See Roe v. Flores-Otega, wherein the Court narrow y cast
the issue in terns of whether counsel was deficient for not
filing a notice of appeal when the defendant has not clearly
conveyed his wi shes one way or the other:

We have long held that a | awer who di sregards
specific instructions fromthe defendant to file a

5



Further, Respondent m stakenly answers that, because the Due
Process C ause does not guarantee the right to counsel in taking a
postconviction appeal, due process does not guarantee the
ef fecti veness of counsel, engaged or appointed, for the purpose of
perfecting or prosecuting a postconviction appeal. See Respondent's
Answer Brief on the Merits, No. 97,120 at 10. |In support of this
m st aken assertion, Respondent answers that "[i]t would be
illogical to hold that due process requires effective assi stance of
col |l ateral counsel, appointed or retained, when due process does
not guarantee coll ateral counsel for the taking of a postconviction
appeal inthe first instance." See Respondent's Answer Brief on the

Merits, No. 97,120 at 10-11. Pl ai nly, Respondent's m sqgui ded

noti ce of appeal acts in a manner that is

prof essional ly unreasonabl e. See Rodriquez v. United
States, 395 U. S. 327, 89 S. . 1715, 23 L. Ed. 2d 340
(1969); cf. Pequero v. United States, 526 U S. 23, 28,
119 S. C. 961, 143 L. Ed. 2d 18 (1999) ("[W hen
counsel fails to file a requested appeal, a defendant
is entitled to [a new] appeal w thout show ng that his
appeal would likely have had nmerit"). This is so
because a defendant who instructs counsel to initiate
an appeal reasonably relies upon counsel to file the
necessary notice. Counsel's failure to do so cannot be
considered a strategic decision; filing a notice of
appeal is a purely mnisterial task, and the failure to
file reflects inattention to the defendant's w shes. At
the other end of the spectrum a defendant who
explicitly tells his attorney not to file an appeal
plainly cannot |ater conplain that, by following his
instructions, his counsel perforned deficiently. See
Jones v. Barnes, 463 U S. 745, 751, 103 S. . 3308, 77
L. Ed. 2d 987 (1983) (accused has ultimate authority to
make fundanental decision whether to take an appeal).
The question presented in this case |ies between those
pol es: Is counsel deficient for not filing a notice of
appeal when the defendant has not clearly conveyed his
w shes one way or the other?

Roe v. Flores-Otega, No. 98-1441 at slp op. 5.

6



assertion failed to consider this Court's pronouncenent in Steele
v. Kehoe wherein this Court held that postconviction renedies are
subject to the nore flexible standards of due process afforded by
the Constitution's Fifth Amendnent:

W now address the issue regarding the right to
belatedly file a nmotion for postconviction relief. In
this Court's decisionin State v. Weks, 166 So. 2d 892,
896 (Fla. 1964), we mamde clear that "[postconviction]
remedi es are subject to the nore flexible standards of
due process announced in the Fifth Anmendnent,
Constitution of the United States."” For exanpl e, although
a prisoner has no Si xth Anmendnent right to postconviction
counsel, in Weks and G ahamv. State, 372 So. 2d 1363
(Fla. 1979), we held that due process required the
appoi nt nent of postconviction counsel when a prisoner
filed a substantially nmeritorious postconviction notion
and a hearing on the notion was potentially so conpl ex
that the assistance of counsel was needed.

Steele v. Kehoe, No. 92,950 at slp op. 3. Moreover, as the United

States Suprenme Court held in Evitts v. lLucey, 469 U S at 401

"when a State opts to act in a field where its action has
significant discretionary elenents, it nust nonetheless act in
accord with the dictates of the Constitution--and, in particular,

in accord with the Due Process C ause." See also Chio Adult Parol e

Aut hority v. Wodard, 523 U. S. 272 (1998), wherein Justice Stevens,

concurring in part and dissenting in part, wote:

Even if a State has no constitutional obligation to
grant crimnal defendants a right to appeal, when it does
establish appellate courts, the procedures enployed by
t hose courts nmust satisfy the Due Process Cl ause. Evitts
v. Lucey, 469 U S. 387, 396, 105 S. . 830, 836, 83 L
Ed. 2d 821 (1985). Likewi se, even if a State has no duty
to aut horize parole or probation, if it does exercise its

discretion to grant conditional |iberty to convicted
felons, any decision to deprive a parolee or a
probati oner of such conditional |iberty nmust accord that

person due process. Morrissey v. Brewer, 408 U S. 471,
480-90, 92 S. . 2593, 2599-605, 33 L. Ed. 2d 484
(1972); Ggnon v. Scarpelli, 411 U. S. 778, 781-82, 93 S.

7



Ct. 1756, 1759-60, 36 L. Ed. 2d 656 (1973). Simlarly,
if a State establishes postconviction proceedi ngs, these
proceedi ngs must conport with due process. [ FN3]

FN3. Wiile it is true that the constitutional
protections in state postconviction proceedi ngs are
| ess stringent than at trial or on direct review,
e.q., Pennsylvania v. Finley, 481 U. S. 551, 555-57,
107 S. Ct. 1990, 1993-94, 95 L. Ed. 2d 539 (1987),
we have never held or suggested that the Due
Process C ause does not apply to these proceedi ngs.

| ndeed, Finley itself asked whether the
State's post-conviction proceedings conported with
the "fundanmental fairness nmandated by the Due
Process O ause."” 1d., at 557, 107 S. C. at 1994;
see also Murray v. G arratano, 492 U. S. 1, 8, 109
S. . 2765, 2769, 106 L. Ed. 2d 1 (1989) (opinion
of REHNQUI ST, C. J.) (" '[T]he fundanental fairness
mandat ed by the Due Process Cl ause does not require
that the [S]tate supply a lawer' " (quoting
Finley, 481 U S. at 557, 107 S.C. at 1994)). THE
CHI EF JUSTICE, then, is sinply wong when he states
that these cases "make clear that there is no
continuum requiring varying levels of process at

every ... phase of the crimnal system" ante, at
1251; instead, these cases sinply turned on what
process is due. If there could be any question

whet her state postconviction proceedings are
subj ect to due process protections, our unani nous
opinion in Yates v. Aiken, 484 U S. 211, 217-218,
108 S. Ct. 534, 538, 98 L. Ed. 2d 546 (1988), nakes
it clear that they are.

Chio Adult Parole Authority v. Wodard, 523 U S. at 292-93; and

Pennsylvania v. Finley, 481 U S. 551 (1987), wherein Justice

Brennan, in his dissent joined by Justice Marshal, wote:

But it has long been settled that even if a right to
counsel is not required by the Federal Constitution, when
a State affords this right it nust ensure that it is not
w thdrawn in a manner inconsistent with equal protection
and due process. See Evitts v. Lucey, 469 U. S. 387, 400,
105 S. C. 830, 838, 83 L. Ed. 2d 821 (1985); Ross v.
Mffitt, supra; Johnson v. Avery, 393 U S. 483, 488, 89
S. &. 747, 750, 21 L. Ed. 2d 718 (1969); Smth v.
Bennett, 365 U.S. 708, 713, 81 S. Ct. 895, 898, 6 L. Ed.
2d 39 (1961).

" 'Due process' enphasizes fairness between the
State and the individual dealing with the State." Ross
v. Moffitt, supra, 417 U. S., at 609, 94 S. C., at 2443.

8



Pennsylvania v. Finley, 481 U S. at 567. Finally, as the Fifth

District Court of Appeal properly observed, "[e]ven if a defendant
was not necessarily entitled to appointed counsel, still if oneis
appointed for himor if he is able to obtain his own, he should be

able to rely on such counsel at least filing within the tine

period." Steele v. Kehoe, 724 So. 2d 1192, 1194 (Fla. 5th DCA
1998). Simlarly, in M. DeMaria's case, even if DeMaria had not
been entitled to court-appoi nted counsel under the Si xth Arendnent,
once counsel had been court-appointed to represent him in his
col |l ateral proceeding, DeMaria was entitled to effective assistance
of counsel and shoul d have been able to rely on his court-appointed
collateral counsel to at least file a tinmely notice of appeal

having been tinely requested to do so, after the trial court had
denied in part DeMaria's postconviction notion. If a prisoner

such as DeMaria, is denied the opportunity to challenge his
conviction or sentence under an appropriate rule only because of
the negligence of his attorney who untinely files a notice of
appeal to the trial court's order denying in part his
postconvi ction notion, then due process requires a belated filing
procedure simlar to that allowed in bel ated appeals. Thus, when
the State of Florida, although not constitutionally required to do
so, undertook to provide the postconviction novant, M. DeMaria,
W th court-appointed coll ateral counsel for the purpose of pursuing
hi s postconviction notion, the State of Florida did so know ng t hat
such discretionary action was subject to Constitutional dictates,

particularly, the protections provided by the Due Process C ause.



Under these narrow circunstances where access to the courts has
been denied due to the ineffectiveness of court-appointed
col l ateral counsel, contrary to Respondent's m staken assertions,
M. DeMaria should have been entitled under simlar due process
concerns to petition for bel ated appeal and have his sworn notion
for leave to file bel ated appeal granted to address his coll ateral

counsel 's ineffective assi stance of counsel. See Steele v. Kehoe,

No. 92,950 at slp op. 1-4.

As this Court observed, in State ex rel. Butterworth v. Kenny,

714 So. 2d 404 (Fla. 1998) citing Bounds v. Smth, 430 U S. 817

(1997), "all that is requiredin postconviction relief proceedings,
whet her capital or non-capital, is that the defendant have

meani ngful access to the judicial process.” State ex rel.

Butterworth v. Kenny, 714 So. 2d at 408. Contrary to Respondent's

answer, however, due process through neaningful access to the
courts was not satisfied when the State of Florida, although not
constitutionally required to, undertook the discretionary act of
furnishing M. DeMaria, a postconviction novant, wth court-
appoi nted collateral counsel and such court-appointed coll ateral
counsel, through per se ineffectiveness of counsel, failed to
tinely file a notice of appeal an order denying postconviction
relief after having been requested to do so. Plainly, in M.
DeMari a' s case, neani ngful access to the courts, in particular, the
appel l ate court has been denied and due process should provide
relief by allowng DeMaria to petition for bel ated appeal and have

his sworn notion for leave to file belated appeal granted to

10



address his coll ateral counsel's i neffective assi stance of counsel .

See Steele v. Kehoe, No. 92,950 at slp op. 1-4.

As this Court previously nmade clear in Steele v. Kehoe,

"[postconviction] renedies are subject to the nore flexible
standards of due process announced in the Fifth Amendnent,

Constitution of the United States," Steele v. Kehoe, No. 92,950 at

slp op. 3, citing State v. Weks, 166 So. 2d 892, 896 (Fla. 1964).

This Court's decision in State v. Weks, 166 So. 2d 892 (Fla. 1964)

made cl ear that postconviction renedies are subject to the nore
fl exi bl e standards of due process announced in the Fifth Anrendnent,
Constitution of the United States:"

The sum of the authorities is that post-conviction
remedies of the type under consideration are civil in
nature and do not constitute steps in a crimnal
prosecution wthin the contenplation of the Sixth
Amendnent, supra. They do not require the application of
t he standard of absol uti sm announced by that anendnent.
Such renedi es are subject to the nore flexible standards
of due process announced in the Fifth Anmendnent,
Constitution of the United States. This neans that in
these col |l ateral proceedings there is no absolute right
to assistance of alawer. Nevertheless, Fifth Anendnent
due process would require such assistance if the
post-conviction notion presents apparently substanti al
meritorious clains for relief and if the all owed hearing
is potentially so conplex as to suggest the need.

State v. Weks, 166 So. 2d at 896. See Brevard County Board of

County Commirs v. Moxley, 526 So. 2d 1023 (Fla. 5th DCA 1988),

wherein the court observed:

It is inportant to note that in Weks the due
process requi rements were consi dered pursuant not only to
the fifth amendnent of the United States Constitution
but on the basis of section 12, Declaration of Rights,
Fl orida Constitution (1885). This due process provision
has been retained in Article |, section 9, of the current
Florida Constitution as revised in 1968.

11



Brevard County Board of County Commirs v. Mxley, 526 So. 2d at

1026. See also G aham v. State, 372 So. 2d 1363 (Fla. 1979)

wherein this Court held that due process required the appoint nment
of postconviction counsel when a prisoner filed a substantially
meritorious postconviction notion and a hearing on the notion was
potentially so conplex that the assistance of counsel was needed.
Plainly, contrary to Respondent's answer, see Respondent's Answer
Brief, No. 97,120 at n.4, M. DeMaria had nmet that due process
requi renment inasnmuch as the trial court had appointed coll ateral
counsel to assist himwth the hearing on his Fla. R Cim P
3.800(a) postconviction notion. see n.1, supra at 4. If, as this

Court held in Steele v. Kehoe, No. 92,950, slp op. 1-4, due process

entitled a prisoner to a hearing on a claimthat he m ssed the
deadline to file a notice a rule 3.850 notion because his attorney
had agreed to file the notion but failed to do so in a tinely
manner, then, |ikewi se, due process should have entitled a
pri soner, such as M. DeMaria, to file a sworn notion for |eave to
file bel ated appeal, pursuant to Fla. R App. P. 9.140(j), based on
sworn allegations that his court-appointed collateral counsel

al though tinely requested, had failed to file a tinely notice of
appeal as occurred in DeMaria's case after the trial court had
denied in part his Fla. R Cim P. 3.800(a) postconviction notion.

This Court, in Steele v. Kehoe, No. 92,950 at slp op. 1-4,

held that if the prisoner prevailed at a hearing on his claimthat
his counsel had failed to tinely file his postconviction claimas

requested, then he was authorized to belatedly file a rule 3.850

12



nmoti on challenging his conviction or sentence. Simlarly, this
Court should hold that a prisoner, such as M. DeMaria, should be
entitled to a bel ated appeal, under the provisions of Fla. R App.

P. 9.140(j), if, pursuant to State v. Trowell, 739 So. 2d 77, 81

(Fla. 1999), the prisoner has alleged, as DeMaria did, in a sworn
nmotion for leave to file belated appeal, that a tinmely request of
collateral counsel to file the notice of appeal had been made and
that collateral counsel had failed to do so. O herwi se, as the
postconviction novant, Steele, had been deprived of neaningful

access tothe courts in Steele v. Kehoe, simlarly, M. DeMaria has

been deprived of "neani ngful access to the courts when his court-
appoi nted coll ateral counsel, through per se ineffectiveness of
counsel, failed to tinely file a notice of appeal to the trial
court's order, denying in part DeMaria's postconviction notion
after having been tinely requested to do so.

Respondent, citing Darden v State, 588 So. 2d 275 (Fla. 2d DCA

1991) (bel at ed appeal granted where the order denyi ng postconviction
relief failed to inform the petitioner of the right to appea

within thirty days) and Hildebrand v. Singletary, 666 So. 2d 274

(Fla. 4th DCA 1996) (bel ated appeal granted due to petitioner,
t hrough no fault of his own, not filing atinely appeal because he
did not receive a copy of the order denying his postconviction
nmotion in a tinmely manner), recognizes and acknow edges that due
process concerns do apply to postconviction proceedi ngs but just
not to M. DeMaria's case. According to Respondent, DeMaria has

not been deni ed access to the appellate court because he was aware
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of the trial court's order denying his postconviction notion as
well his right to appeal sane despite the fact that his court-
appoi nted col l ateral attorney, although tinely requested to file a
notice of appeal, admttedly failed to do so. Plainly, the
i nconsi stent contradictory nature of Respondent’'s positionin this
regard is self-evident and requires no further coment other than
to urge this Court to take note of sane.

Finally, Respondent's speculation regarding a new tier of
relief being created is fanciful at best and wholly irrelevant to
this Court's determ nation of the question certified by the Second
District Court of Appeal. It is both reasonable and prudent to
conclude that access to the courts in postconviction proceedi ngs
requi red by due process includes the appellate courts and requires
collateral counsel for a postconviction novant, particularly,
court-appointed collateral counsel, to tinely file a notice of
appeal when tinely requested to do so by the postconviction novant.
| f a postconviction novant, such as DeMaria, has been denied the
opportunity to fully chall enge his conviction or sentence under an
appropriate postconviction rule only due to the negligence of his
court-appointed coll ateral attorney who untinely filed a notice of
appeal to the trial court's order denying postconviction relief,
then due process concerns, simlar to those recognized by this

Court in Steele v. Kehoe, require a belated filing procedure

simlar to that allowed in belated appeals. Accordi ngly,
Petitioner urges this Court to exercise discretionary jurisdiction

in this case and answer the certified question in the negative.
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CONCLUSI ON

Petitioner, JACK LEON DEMARI A, based on the facts, argunents
and citations to legal authorities presented in his initial and
reply briefs, urges this Court; to rule that the holding in Lanbrix
v. State, 698 So. 2d 247 (Fla. 1996), when considered in |ight of

t he Suprenme Court of Florida' s pronouncenent in Steele v. Kehoe, 24

Fla. L. Weekly S237 (Fla. May 27, 1999), does not foreclose the
provi sion of a bel ated appeal fromthe denial of a postconviction
noti on when the notice of appeal was not tinely filed due to the
i neffectiveness of counsel in the collateral proceeding;, to
di sapprove the Second District Court of Appeal's decision in

DeMaria v. State, No. 99-02314 (Fla. 2d DCA Jan. 5, 2000); and to

remand back to the Second District Court of Appeal for
reconsi deration of Petitioner's Mtion & Affidavit for Leave to

Apply for Bel ated Appel |l ate Revi ew.

CERTI FI CATE OF SERVI CE

| certify that a copy has been nmailed to Patricia A MCart hy,
Suite 700, 2002 N. Lois Ave., Tanpa, FL 33607, (813) 873-4739, on
this day of February, 2001.

Respectful ly submtted,

JAVES MARI ON MOORNMAN Rl CHARD P. ALBERTI NE, JR
Publ i ¢ Def ender Assi st ant Public Def ender
Tenth Judicial Crcuit Fl ori da Bar Nunber 365610
(941) 534-4200 P. Q. Box 9000- PD

Bartow, FL 33831
RPA/ dl ¢
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