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PRELI M NARY STATEMENT

Respondent, the State of Florida, wll be referred to as
Respondent, the prosecution, or the State. Petitioner, COREY
DOUGLAS WHEATON, the Appellant in the First District and the
defendant in the trial court, will be referred to as Petitioner or
by his proper nane.

Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this brief
will refer to a volume according to its respective designation
within the Index to the Record on Appeal. A citation to a volune

will be foll owed by any appropriate page nunber wi thin the vol une.

The synbol "IB" will refer to Petitioner's Initial Brief, foll owed
by any appropriate page nunber. Al'l doubl e underlined enphasis
is supplied.

CERTI FI CATE OF FONT _AND TYPE Sl ZE

Counsel certifies that this brief was typed using Courier New

12.



STATEMENT OF THE CASE AND FACTS

The State agrees with petitioner’s statenent of the case and
facts with the foll ow ng additions:

In Wheaton v. State, 24 Fla.L. Wekly D2466 (Fl a. 1st DCA Cct ober

25, 1999), the First District affirmed petitioner’s conviction for
armed robbery. The First District held that the nunerous
constitutional <challenges to the Prison Releasee Reoffender
Puni shment Act were “without nerit”. However, as in Wods v.
State, 740 So.2d 20 (Fla. 1st DCA 1999), the First District
certified the foll ow ng question as one of great public inportance:
DOES THE PRI SON RELEASEE REOFFENDER PUNI SHVENT ACT, CCDI FI ED
AS SECTI ON 775.082(8), FLORI DA STATUTES (1997), VIOLATE THE
SEPARATI ON OF PONERS CLAUSE OF THE FLORI DA CONSTI TUTI ON?
The opinion also states: “[a] ppel |l ant argues the trial judge erred
in restricting consultation with defense counsel during a short

recess taken while he was testifying. In light of the overwhel m ng

evi dence of guilt, the error was harm ess.”



SUMVARY OF ARGUMENT

ISSUE I

Petitioner argues the prison releasee reoffender statute
vi ol ates separation of powers principles because it inproperly
del egates sentencing to the prosecutor rather than the judiciary.
Petitioner clains that when a statute allows for sentencing
di scretion, that discretion nust be shared. The State respectfully
di sagr ees. This Court has already held that the trafficking
statute, which is a sentencing statute that operates in the sane
manner as the prison rel easee reoffender statute, does not violate
separation of powers. Both the trafficking statute and the
reof fender statute set rigorous mninum nmandatory penalties. The
trial court nust inpose these nandatory penalties under either
statute. However, both statutes then all owthe prosecutor and only
the prosecutor to nove for leniency. Under both statutes, if the
prosecutor nmakes a notion, it is the trial court that determ nes
the actual sentence. Quite sinply, this Court’s prior holding in
State v. Benitez, 395 So.2d 514, 519 (Fla. 1981), controls. As

this Court explained in Benitez, as long as the judiciary retains
the final decision regarding sentencing, a statute does not violate
separation of powers. The final determ nation of a defendant’s
sentence is the trial court’s, not the prosecutor under the prison
rel easee reoffender statute. Wiile the prosecutor nay seek
reof f ender sanctions and the trial court nust inpose such sanctions
when sought, if the prosecutor does not seek such sanctions, it is

the trial court that deci des what the actual sentence will be. The



prosecutor is nmerely a gatekeeper to the trial court’s discretion.
Thus, contrary to petitioner’s claim the sentencing discretionin
the prison rel easee reoffender statute is shared. Both the trial
court and prosecutor share discretion. Petitioner’s reliance on

State v. Cotton, 728 So.2d 251 (Fla. 2d DCA 1999), review granted,

No. 94,996 (Fla. June 11, 1998), is seriously msplaced. Cotton
has been superseded by an anendnent to the prison releasee
reof fender statute. Hence, the prison rel easee reoffender statute
does not violate the separation of powers clause of the Florida

Consti tution.

ISSUE II

Petitioner argues that he was denied the right to counsel
because the trial court prohibited defense counsel fromconsulting
with himduring a short recess. The State respectfully disagrees.
Petitioner had no right to consult with counsel during his cross-
exani nat i on. Unlike any of the cases petitioner relies on to
establish that such a prohibition is error according to Florida
law, the recess was not called between direct and cross-
exam nation. Rather, here, cross-exam nation was in progress. The
difference is critical. Just as petitioner would clearly not be
allowed to stop cross-exam nation after each question to consult
with his attorney during the State’' s cross-exam nation of him
neither is he allowed to consult with counsel during a recess.
Petitioner has no right of consultation during cross-exam nation.

Furthernore, the trial court called a 15 mnute recess for the



limted and specific purpose of researching a | egal issue. Wen a
recess is called for a special purpose, petitioner’s right to
counsel islimted to whatever that special purposeis. Oherw se,
he is not entitled to a recess or consultation during that recess.
Additionally, the trial court ordered defense counsel to research
the relevant caselaw during a recess specifically called to
research a critical point of | aw. Defense counsel needed this tine
to research this inportant issue not consult with petitioner.
Thus, the trial court did not abuse its discretion by prohibiting
defense counsel from consulting with petitioner during the 15

m nute a recess.



ARGUMENT
| SSUE |
DI D THE LEG SLATURE | MPROPERLY DELEGATE SENTENCI NG
DI SCRETI ON TO THE PROSECUTOR BY ENACTI NG THE PRI SON
RELEASEE REOFFENDER  STATUTE, § 775.082(8)?
(Rest at ed)
Petitioner argues the prison releasee reoffender statute
vi ol ates separation of powers principles because it inproperly
del egates sentencing to the prosecutor rather than the judiciary.
Petitioner clains that when a statute allows for sentencing
di scretion, that discretion nmust be shared. The State respectfully
di sagr ees. This Court has already held that the trafficking
statute, which is a sentencing statute that operates in the sane
manner as the prison rel easee reoffender statute, does not violate
separation of powers. Both the trafficking statute and the
reof fender statute set rigorous mninum nmandatory penalties. The
trial court nust inpose these nandatory penalties under either
statute. However, both statutes then allow the prosecutor, and
only the prosecutor, to nove for | eniency. Under both statutes, if
the prosecutor nmekes a notion, it is the trial court that

determ nes the actual sentence. Quite sinply, this Court’s prior

holding in State v. Benitez, 395 So.2d 514, 519 (Fla. 1981),

controls. As this Court explained in Benitez, as long as the
judiciary retains the final decision regarding sentencing, a
statute does not violate separation of powers. The final
determnation of a defendant’s actual sentence is the trial
court’s, not the prosecutor’s under the prison rel easee reoffender
statute. Wiile the prosecutor may seek reoffender sanctions and

-6-



the trial court mnust inmpose such sanctions when sought, if the
prosecut or does not seek such sanctions, it isthe trial court that
deci des what the actual sentence will be. The prosecutor is nerely
a gatekeeper to the trial court’s discretion. Thus, contrary to
petitioner’s claim the sentencing discretion in the prison
rel easee reoffender statute is shared. Both the trial court and
prosecutor share discretion. Hence, the prison rel easee reof f ender
statute does not violate the separation of powers clause of the

Fl ori da Consti tution.

Presunpti on of Constitutionality

There is a strong presunption of constitutionality afforded to
| egi sl ative acts under which courts resol ve every reasonabl e doubt
in favor of the constitutionality of the statute. See State v.

Ki nner, 398 So.2d 1360, 1363 (Fla. 1981); Florida League of G ties,

Inc. v. Administration Conmin, 586 So.2d 397, 412 (Fla. 1st DCA

1991). An act shoul d not be decl ared unconstitutional unless it is

determ ned to be invalid beyond a reasonabl e doubt. Todd v. State,

643 So.2d 625, 627 (Fla. 1st DCA 1994).

St andard of Revi ew

The constitutionality of a sentencing statute is reviewed de

novo. United States v. Rasco, 123 F.3d 222, 226 (5th G

1997) (reviewi ng the constitutionality of the federal three strikes

statute by de novo review); United States v. Quinn, 123 F. 3d 1415,




1425 (11th Gr. 1997); PH LI P J. PADOVANO, FLORI DA APPELLATE PRACTICE 8§

9.4 (2d ed. 1997).

Merits
The separati on of powers provision of the Florida Constitution,
Article I'l, 8 3, provides:
Branches of Governnent.--The powers of the state governnent
shall be divided into |egislative, executive and judicial
branches. No person bel onging to one branch shall exercise
any powers appertaining to eith?r of the other branches
unl ess expressly provided herein.
The | egi sl ature, not the judiciary, prescribes maxi mumand m ni mum

penalties for violations of the law. State v. Benitez, 395 So.2d

514, 518 (Fla. 1981). The power to set penalties is the

legislature’s and it may renove all discretion from the tria

! Contrary to Judge Sharp’s dissent in Lookadoo v. State, 737

So. 2d 637 (Fla. 5th DCA 1999), the prison rel easee reoffender
statute does not violate the federal separation of powers doctrine.
Id. at n.2 It cannot. The federal separation of powers doctrine
is not inplicated any manner. A state statute dealing with the
state judiciary and the state executive cannot violate the federal
separation of powers doctrine. Wiile the federal separation of
powers doctrine has been incorporated into territories, it has not
been incorporated against the states. Smth v. Mgras, 124 F.3d
457, 465 (3d Cir. 1997)(holding that the federal doctrine of
separation of powers applies to the Virgin Islands), citing,
Springer v. Governnent of the Philippine Islands, 277 U S. 189,
199- 202, 48 S.Ct. 480, 481-82, 72 L.Ed. 845 (1928)(incorporating
the federal principle of separation of powers into Philippine |aw
when it was a territory). Not hing a state legislature enacts

concerning that state’ s three branches of governnent, can possibly
viol ate the federal separation of powers doctrine. For exanple, if
Wom ng decides to create a parlianmentary system of governnent in
whi ch t he executive and | egi sl ati ve branches are conbi ned i nt o one,
the federal constitution has nothing to say about such a choice.
The State is using federal casel aw concerning the federal three-
strikes |law nerely as anal ogous authority.
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courts. The Florida legislature passed the Prison Releasee
Reof fender Act in 1997. cH 97-239, LAWS OF FLORIDA. The Act, codified
as 8775.082(8), Florida Statutes (1997), provides:

(a)l “Prison releasee reoffender” neans any defendant who
commts, or attenpts to commt:

Tr eason;

Mur der ;

Mansl| aught er ;

Sexual battery;

Carj acki ng;

Hone-i nvasi on robbery;

Robbery;

Arson;

Ki dnappi ng;

Aggr avat ed assaul t;

Aggr avat ed battery;

. Aggr avat ed st al ki ng;

m Aircraft piracy;

n. Unlawful throwing, ©placing, or discharging of a
destructive device or bonb;

0. Any felony that involves the use or threat of physica
force or violence against an individual;

p. Arned burglary;

g. Burglary of an occupied structure or dwelling; or

r. Any felony violation of s. 790.07, s. 800.04, s. 827.03,
or s. 827.071;

TR ITFerea0oe

within 3 years of being released froma state correctiona
facility operated by the Departnment of Corrections or a
private vendor.

2. If the state attorney determnes that a defendant is a
prison rel easee reof fender as defined i n subparagraph 1., the
state attorney nmay seek to have the court sentence the
defendant as a prison rel easee reoffender. Upon proof from
the state attorney that establishes by a preponderance of the
evi dence that a defendant is a prison rel easee reof fender as
defined in this section, such defendant is not eligible for
sentencing under the sentencing guidelines and nust be
sentenced as foll ows:

a. For a felony punishable by life, by a termof inprisonnent
for life;

b. For a felony of the first degree, by a term of
i mprisonnment of 30 years;

c. For a felony of the second degree, by a term of
i mprisonnment of 15 years; and



d. For a felony of the third degree, by a term of
i mprisonnment of 5 years.

(b) A person sentenced under paragraph (a) shall be rel eased
only by expiration of sentence and shall not be eligible for
parole, control release, or any formof early release. Any
per son sentenced under paragraph (a) nmust serve 100 percent
of the court-inposed sentence.

(c) Nothing in this subsection shall prevent a court from
i nposi ng a greater sentence of incarceration as authorized by
| aw, pursuant to s. 775.084 or any other provision of |aw

(d)l. It is the intent of the Legislature that offenders
previously released from prison who neet the criteria in
par agraph (a) be punished to the fullest extent of the |aw
and as provided in this subsection, unless any of the
foll ow ng circunstances exist:

a. The prosecuting attorney does not have sufficient evidence
to prove the highest charge avail abl e;

b. The testinony of a nmaterial w tness cannot be obtai ned;
c. The victim does not want the offender to receive the
mandat ory prison sentence and provides a witten statenent to
that effect; or

d. O her extenuating circunstances exist which preclude the
just prosecution of the offender.

2. For every case in which the of fender neets the criteriain
paragraph (a) and does not receive the nmandatory m ninmum
prison sentence, the state attorney nust explain the
sentencing deviationin witing and pl ace such expl anation in
the case file maintained by the state attorney. On a
gquarterly basis, each state attorney shall submt copies of
devi ati on nenoranda regardi ng of fenses commtted on or after
the effective date of this subsection, to the President of
the Florida Prosecuting Attorneys Association, Inc. The
associ ation mnmust maintain such information, and make such
information available to the public upon request, for at
| east a 10-year period.

By enacting the prison rel easee reof fender statute, the | egislature
has constitutionally circunscribed the trial court’s authority to
sentence i ndividually. However, individualized sentencing is a
relatively new phenonenon. Hi storically, nobst sentencing was

mandat ory and det erm nat e.

-10 -



This Court has previously addressed a simlar statute and
rejected a separation of powers challenge in that context. The
nost anal ogous statute to the reof fender statute is the trafficking
statute. The trafficking statute, 8§ 893.135(4), Florida Statutes
(1999), provides:

The state attorney may nove the sentencing court to reduce or

suspend the sentence of any person who is convicted of a

violation of this section and who provides substanti al

assistance in the identification, arrest, or conviction of
any of t hat person's acconpl i ces, accessori es,
coconspirators, or principals or of any other person engaged

in trafficking in controlled substances. The arresting

agency shall be given an opportunity to be heard in

aggravation or mtigation in reference to any such notion.

Upon good cause shown, the notion may be filed and heard in

canera. The judge hearing the notion may reduce or suspend

the sentence if the judge finds that the defendant rendered

such substantial assistance.
Thus, Florida already has a m ni num mandatory sentencing statute
that all ows the prosecutor sole discretionto determ ne whet her the
m ni mum mandatory will be inposed. Florida s trafficking statute
operates in a simlar nmanner to the prison releasee reoffender
statute. The trafficking statute allows the prosecutor to petition
the sentencing court to not inpose the m ni num mandatory normal |y
requi red under the trafficking statute for substantial assi stance.
Absent a request fromthe prosecutor, the trial court mnust inpose
t he m ni num mandat ory sent ence.

In State v. Benitez, 395 So. 2d 514 (Fla. 1981), this Court held

that the trafficking statute did not violate the separation of
powers provision. The Court first explained the operation of
Florida’ s trafficking statute, 8 893.135. The trafficking statute

cont ai ns three mai n conponents: subsection (1) establishes “severe”

-11 -



mandatory mnimum sentences for trafficking; subsection (2)
prevents the trial court fromsuspendi ng or reducing the mandat ory
sentence and elimnates the defendant’s eligibility for parole and
subsection (3) permts the trial court to reduce or suspend the
“severe” mandatory sentence for a def endant who cooperates with | aw
enforcenent in the detection or apprehension of others involved in
drug trafficking based on the initiative of the prosecutor. This
Court characterized this subsection as an “escape valve” fromthe
statute’s rigors and expl ai ned that the “harsh mandat ory penal ti es”
of the statute could be aneliorated by the prospect of |eniency.
Benitez raised a separation of powers challenge arguing that the
subsection allowing the prosecutor to make a notion for |eniency
usurps the sentencing function fromthe judiciary and assigns it to
t he executive branch because the leniency is triggered solely at
the initiative of the prosecutor. This Court rejected the inproper
del egation clai mreasoning that the ulti nate deci si on on sentenci ng
resides with the judge who nmust rule on the notion for reduction or

suspensi on of sentence. This Court, quoting People v. Eason, 353

N. E. 2d 587, 589 (N.Y. 1976), stated: “[s]o long as a statute does
not west fromcourts the final discretion to inpose sentence, it
does not infringe upon the constitutional di vision of
responsibilities.” The Benitez court stated that because the tri al
court retained the final discretion in sentencing the trafficking
statute did not violate separation of powers.

O course, the actual discretion a trial court has under the

trafficking statute is limted. First, the trial court cannot

-12 -



reduce the m ni mum mandatory sentence in the absence of a notion
fromthe prosecutor. Secondly, the prosecutor is free to decline
t he defendant’ s of fer of substantial assistance and the trial court
cannot force the prosecutor to accept the defendant’ s cooperati on.

Stone v. State, 402 So.2d 1330 (Fla. 1st DCA 1981).2 Mor eover, the

trial court has only “one way” discretion. The trial court has no

i ndependent di scretion to sentence bel owthe m ni nummandat ory; the

2 The First District has also addressed a prosecutori al
del egation challenge to the trafficking statute. In Stone v.
State, 402 So.2d 1330 (Fla. 1st DCA 1981), the First District held
that the trafficking statute, which authorizing a state attorney to
nmove sentencing court to reduce or suspend sentence of person who
provi des substantial assistance did not violate Florida s
separation of powers provision. Stone was convicted and the
mandat ory sentence and fine were inposed but his co-defendant was
allowed to plead to a lesser charge with no m ninum nmandatory
sent ence i nposed. The State Attorney rejected Stone’'s offer of
cooper at i on. He contended that the statute violates the
constitutional separation of powers inthat the ultinmate sentencing
decision rests with the prosecution, not with the trial judge. The
trial court had no discretion but to i npose upon himthe mandatory
m ni mum sentence because the state attorney did not accept his
cooperation, and, therefore, the ultimate sentencing decision in
this case rested with the prosecution and not with the trial judge.
Wiile part of the Stone Court’s reasoning was that the court has
the final discretion to inpose sentence in each particul ar case,
the Court al so reasoned that Stone had no nore cause to conplain
than he would have had if the state attorney had elected to
prosecut e hi mand not prosecute his co-defendant or had he el ected
initially to prosecute his co-defendant for a |esser offense.
These are matters which properly rest within the discretion of the
state attorney in performng the duties of his office. Therefore,
the trafficking statute did not violate separation of powers
princi pl es and was constitutional. See State v. Werner, 402 So.2d
386 (Fla. 1981)(noting that State Attorneys have broad discretion
in performng their constitutional duties including the discretion
to initiate the post-conviction information bargaining which is
i nherent in the prosecutorial function and refusing to intrude on
the prosecutorial function by holding subsection (3) of the
trafficking statute unconstitutional on its face).
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trial court only has the discretion to ignore the prosecutor’s
recommendati on and inpose the severe mninum nandatory sentence
even t hough the defendant provided assistance. This is a type of
di scretion that alnost notrial court, as a practical nmatter, would
exercise. Lastly, the prosecutor’s decision nmay be unrevi ewabl e by
either a trial court or an appellate court as it is in federa

court. Wade v. United States, 504 U S. 181, 185, 112 S.Ct. 1840,

118 L. Ed.2d 524 (1992).

However, once the prosecutor noves for |eniency, the trial
court’s traditional sentencing discretion is fully restored under
the trafficking statute. Simlarly, once the prosecutor noves for
| eni ency pursuant to the prison releasee reoffender statute, the
trial court’s traditional sentencing discretionis restored. Under
both statutes, it is the trial court that determ nes the actua
sentence, not the prosecutor. The sole difference between
sentencing pursuant to the trafficking statute and sentencing
pursuant to the prison releasee reoffender statute is that the
trial court may conpletely reject the prosecutor’s request for
leniency in the trafficking context but the trial court may not
i npose reof fender sanctions if the prosecutor does not want such a
sancti on. However, this is a difference w thout constitutiona
signi ficance.

Surely, petitioner cannot be arguing that the prison rel easee
reof fender statute is a violation of separation of powers because
the trial court is required to show |eniency under the prison

rel easee reoffender statute. If the defendant convinces the
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prosecutor not to seek reoffender sanctions, then the trial court
cannot inpose such a sanctions. Requiring only the prosecutor to
be convinced, as the prison releasee reoffender statute does

rather than both the prosecutor and the trial court as the
trafficking statute does, inures to the defendant’s benefit, not
harm The defendant needs to only convince one person to be
| eni ent, not two.

Furthernore, the purpose of the prison releasee reoffender’s
escape value is the sane as the trafficking statute’s escape val ue.
According to this Court, an “escape valve” is designed to pernmt a
control |l ed neans of escape fromthe rigors of the m ni numnandatory
sentencing rigors and to aneliorated the “harsh nandatory
penal ties” with prospect of |eniency. Benitez, supra. See Ri ggs V.
California, 119 S C. 890, 142 L.Ed.2d 789 (1999) (denying

certiorari in a cruel and unusual punishnent chall enge where the
petitioner stole a bottle of vitamns from a supermarket and was
sentenced, pursuant to California s three-strikes law, to a m ni mum
sentence of 25 years to |life inprisonnent). The alternative to
al | owi ng prosecutors sone discretion in sentencing is to create a
m ni mum mandat ory with no di scretion.

Mor eover, the prosecutor has the discretion in other areas, as
well as in the trafficking statute, to seek sentencing bel ow the
statutorily nandated sentence. For exanple, even before the
sentenci ng gui delines specifically authorized a plea agreenent as
a valid reason for a departure, Florida courts allowed the

prosecutor to agree to a downward departure from the guidelines.
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These case hel d that the prosecutor’s agreenent alone is sufficient
to constitute a clear and convincing reason justifying a sentence
| oner than the one required by applying the | egislatively nandat ed

sentencing guidelines. State v. Esbenshade, 493 So.2d 487 (Fla. 2d

DCA 1986) (stating that a departure fromthe sentencing guidelines

is warranted when there is a plea bargain); State v. Devine, 512

So.2d 1163, 1164 (Fla. 4th DCA 1987)(holding that a downward

deviation was valid because it occurred pursuant to a plea

bargain); State v. Collins, 482 So.2d 388 (Fla. 5th DCA
1985) (hol di ng a sentence bel owt he gui del i nes was permitted because
the state had agreed to downward departure in a plea bargain).
Thus, prosecutors through pl ea bargai ns al ready have t he di scretion
to agree to sentences below the |egislatively authorized m ni mum
mandatory and below the legislative authorized sentencing
gui del i nes.

Subsequently to the Judge Sorondo’s opinion in MKnight v.

State, 727 So.2d 314 (Fla. 3d DCA), rev. granted, No. 95, 154 (Fl a.
Aug. 19, 1999), which canvassed the federal caselaw dealing with
the federal three strike |law, one nore federal circuit court has
held that the three strikes |law does not violate the federal

separation of powers doctrine.® In United States v. Kaluna, 192

F.3d 1188 (9th Cir. 1999), the Ninth Crcuit joined the Fifth,

3

McKni ght omitted the Eighth Crcuits cases. United States
v. Prior, 107 F.3d 654 (8th Gr. 1997)(holding that a mandatory
life sentence does not violate the separati on of powers doctrine);
United States v. Farner, 73 F.3d 836 (8th Cr. 1996) (hol di ng t hat
the federal three-strikes |lawwas constitutional and the court did
not have any discretion in the inposition of alife tern).
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Ei ghth and Seventh Circuits in rejecting a separation of powers
challenge to the federal three strike aw. Kaluna contended that
the three-strikes statute viol ated separati on of powers because it
imperm ssibly increases the discretionary power of prosecutors
while stripping the judiciary of all discretionto craft sentences.
Kal una also argued that the law should be construed to allow
judges’ discretionin order to avoid the constitutional issue. The
Kal una Court noted that the Suprenme Court has stated unequivocally
t hat “Congress has the power to define crimnal punishnments w thout

n4 Furt hernore, the

giving the courts any sentencing discretion.
| egislative history of the statute | eaves no doubt that Congress
intended it to require mandatory sentences. The statute itself
uses the words “mandatory” and “shall”. The Ninth Grcuit also
rejected the invitation to narrowly construe a law to avoid
constitutional infirmty because “no constitutional question
exi sts”. Kaluna, 192 F.3d at 1199.

This Court should |ikewi se reject petitioner’s invitation to
construe “nust” as “may” to cure the alleged separation of powers
problem \Were a statute is susceptible of two constructions, one
of which gives rise to grave and doubtful constitutional questions

and the other construction is one where such questions are avoi ded,

a court’s duty is to adopt the latter. Hudson v. State, 711 So.2d

“1d. citing Chapman v. United States, 500 U.S. 453, 467, 111
S.C. 1919, 114 L.Ed.2d 524 (1991); Mstretta v. United States, 488
U S 361, 364, 109 S.Ct. 647, 102 L. Ed.2d 714 (1989) (uphol ding the
constitutionality of the federal sentencing guidelines in part
because “the scope of judicial discretion with respect to a
sentence is subject to congressional control”).
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244, 246 (Fla. 1st DCA 1998), citing, United States ex rel.

Attorney Ceneral v. Delaware & Hudson Co., 213 U S. 366, 408, 29

S. . 527, 536, 53 L.Ed. 836 (1909). However, rewriting clear
legislation is an inproper use of this rule of statutory
construction. Only where a statute is susceptible of two possible
constructions does this rule apply. Here, only one constructionis
possi ble. This Court may uphold this statute or it may strike it
down but it may not rewite it, as petitioner suggests.

Petitioner’s reliance on State v. Cotton, 728 So.2d 251 (Fla. 2d

DCA 1998), review granted, No. 94,996 (Fl a. June 11, 1999), is
seriously msplaced. |In State v. Cotton, 728 So.2d 251 (Fla. 2d

DCA 1998), the Second District concluded that the trial court
retai ned sentencing discretion when the record supports one of the
statute’s exceptions. The State argued there that the prosecutor,
not the trial judge, had the discretion to determne the
applicability of the four circunstances. The Cotton Court reasoned
t hat because the exceptions involve fact-finding and fact-finding
in sentencing has historically been the prerogative of the trial
court, the trial court, not the prosecutor, has the discretion to
det ermi ne whet her one of the exceptions applies. The Cotton Court
stated that: “[h]ad the legislature wished to transfer this
exerci se of judgnent to the office of the state attorney, it would
have done so in unequivocal terns.”

However, Cotton has been superceded by an anmendnent to the
prison releasee reoffender statute. The | egislature has now

specifically addressed the general issue of who nmy exercise
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di scretion and renoved any doubt. The clarifying anendnent to the
prison rel easee reof fender statute contains the phrase unless “the

state attorney determ nes that extenuating circunstances exist”

whi ch repl aced the prior four exceptions. Ch. 99-188, Law of Fla.;
CS/HB 121. The final analysis of HB 121 from the Crine &
Puni shment Conmittee on this amendnment, dated June 22, 1999, cited
both Cotton and Wse w th disapproval. The analysis stated:

“[t]his changes clarifies the original intent that the prison

rel easee reoffender mininum mandatory can only be waived by the

prosecutor.” The statute now clearly states that it is the
executive branch prosecutor, not the trial court, who has the
discretion to determne if extenuating circunstances exist that
justify not inposing prison rel easee reoffender sanctions. Wen,
as here, a statute is anended soon after a controversy arises on
its meaning, “a court may consider that anendnent as a | egislative
interpretation of the original law and not as a substantive

change”. Lowy v. Parole and Probation Comin, 473 So.2d 1248, 1250

(Fla. 1985); Kaplan v. Peterson, 674 So.2d 201, 205 (Fla. 5th DCA

1996) (noting that when an anmendnent is a clarification, it should
be used in interpreting what the original |egislative intent was);

United States v. Innie, 77 F.3d 1207, 1209 (9th Cr. 1996)(sane in

the crimnal context). Carifying anendnments to sentenci ng statutes

apply retroactively. United States v. Thomas, 114 F.3d 228, 262

(D.C. Gr. 1997)(explaining that a clarifying anendnent to the

Gui del i nes general ly has retroactive application); United States v.

Scroggins, 880 F.2d 1204, 1215 (11th Gr. 1989)(stating that
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anendnents that clarify . . . <constitute strongly persuasive
evi dence of how the Sentencing Comm ssion originally envisioned
that the courts would apply the affected guideline and therefore
apply retroactively). A change in a sentencing statute that nerely
clarifies existing | aw does not violate the Ex Post Facto cl ause.

United States v. Larson, 110 F.3d 620, 627 n.8 (8th Cr. 1997).

In sum the |egislature has done exactly what Cotton wanted it
to do. The Cotton court stated that if the | egislature had w shed
to transfer this exercise of judgnment to the office of the state
attorney, it would have done so in unequivocal terns. The
| egi sl ature has now, in unequivocal terns, stated that the state
attorney has the discretion, not the trial court. The clear intent
of the legislature is that the prosecutor, not the trial court,
determ ne whether one of the exceptions to the statute applies.
Hence, Cotton has been supreceded by statute and the |egislature
has made is perfectly clear that the prosecutor, not the trial
court, has the discretion.

Accordingly, the prison releasee reoffender statute does not

violate Florida’ s separation of powers principles.
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| SSUE ||
DID THE TRIAL COURT ERR BY PROCHI BI TI NG COUNSEL
FROM CONSULTING WTH HI'S CLI ENT DURI NG A RESEARCH
RECESS WHI LE CROSS- EXAM NATI ON WAS | N PROGRESS?
(Rest at ed)

Petitioner argues that he was denied the right to counsel
because the trial court prohibited defense counsel fromconsulting
with himduring a short recess. The State respectfully disagrees.
Petitioner had no right to consult with counsel during his cross-
exani nat i on. Unlike any of the cases petitioner relies on to
establish that such a prohibition is error according to Florida
law, the recess was not called between direct and cross-
exam nation. Rather, here, cross-exam nation was in progress. The
difference is critical. Just as petitioner would clearly not be
allowed to stop cross-exam nation after each question to consult
with his attorney during the State’ s cross-exam nation of him
neither is he allowed to consult with counsel during a recess.
Petitioner has no right of consultion during cross-exam nation.
Furthernore, the trial court called a 15 mnute recess for the
limted and specific purpose of researching a | egal issue. Wen a
recess is called for a special purpose, petitioner’s right to
counsel islimted to whatever that special purposeis. Oherw se,
he is not entitled to a recess or consultation during that recess.
Additionally, the trial court ordered defense counsel to research
the relevant caselaw during a recess specifically called to
research a critical point of law. Counsel also needed this tine to
research this inportant issue not engage in a neaningl ess, hand-

hol di ng session with petitioner. Thus, the trial court did not err

-21 -



by prohibiting defense counsel from consulting with petitioner

during the 15 mnute a recess.

Jurisdiction

This Court should hold that it has no jurisdiction to consider
this “extra” issue. The First District did not certify this issue
to this Court nor is the decision on this issue in direct or
express conflict with any other district court’s decision. The
State is aware of nunerous case that hold that once the Florida
Suprene Court accepts jurisdiction to answer the certified
guestion, the Florida Supreme Court may review the entire record

for error. Ccean Trail Unit Owmers Ass'n, Inc. v. Mad, 650 So.2d

4, 6 (Fla. 1994) (explaining that having accepted jurisdiction to
answer the certified question, the Florida Suprene Court may revi ew

the entire record for error); Savoie v. State, 422 So.2d 308, 312

(Fla. 1982); Tyus v. Apalachicola Northern RR, 130 So.2d 580

(Fla. 1961); Lawrence v. Florida E. Coast Ry., 346 So.2d 1012, 1014

n.2 (Fla.1977); Bould v. Touchette, 349 So.2d 1181, 1183

(Fla.1977)(stating that “[i]f conflict appears, and this Court
acquires jurisdiction, we then proceed to consider the entire cause
on the nerits”). The State is also aware that this Court routinely
declines to address issues which are not central to the resol ution

of the issue on which jurisdiction is based. State v. Thonpson, 24

Fla. L. Wekly S224, n.7(Fla. 1999)(stating “[wje decline to
address the other issue raised by Thonpson since it was not the

basis for our review'); Scoggins v. State, 726 So.2d 762, n.7 (Fla.
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1999) (stating: “[w]e decline to address Scoggi ns' second issue as

it is beyond the scope of the conflict issue); State v. O Neal, 724

So.2d 1187, n.1 (Fla. 1999)(stating: “[w e decline to address the
other issue raised by O Neal since it was not the basis for our
review ”). Despite this restraint, this Court continues to be
burdened with reviewi ng and the State continues to be burdened with
briefing i ssues whi ch have been definitely resolved in the district
court. Accordingly, the State urges this Court to clarify its case
law and limt this doctrine to threshold or prelimnary questions
directly related to the certified question.

This Court should hold that issues unrelated to the issue upon
which jurisdiction is based should not be raised and will not be
addr essed. Only issues that would cause the issues upon which

jurisdictionis based to be erroneously deci ded shoul d be addr essed

by this Court. For exanple, in Hall v. State, No. SC91122, n.2
(Fla. January 20, 2000), this Court decided the conflict issue by
resolution of a prelimnary question because the prelimnary
guestion controlled “the final decision in this case’”. The Fifth
District had interpreted a statute to allow an appellate court to
“direct” the Departnent of Corrections to sanction an inmate for
frivolous litigation; whereas, the Second District had interpreted
the sanme statute to limt an appellate court to “recomendi ng” that
the inmate be sanctioned to the Departnent. This Court expl ai ned
that to correctly determne this conflict, it was first necessary
to determine if the statute was limted to civil suits. Such a

determ nation was central to a correct interpretation of the
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statute and neither district court had addressed this critical
threshold matter. This Court then held, that contrary to either
district court’s reasoning, the statute did not authorize an
appel l ate court to either direct or recormend sancti ons because t he
statute did not apply to collateral crimnal proceedings.

This Court, in Hall, properly applied this doctrine. This Court
was faced with a conflict issue in which both district court had
incorrectly applied a civil statute to crimnal cases. Nei t her
district was correct regarding the proper interpretation and
application of the statute. To correctly interpret the statute,
this Court had to address the threshold question of whether the
statute applied to crimnal proceedings at all. This is a proper
use of the doctrine and highlights that the doctrine is necessary
in certain cases. However, the doctrine needs to be limted to
cases where not addressing the prelimnary issue would cause the
i ssue upon which jurisdiction is based to be erroneously deci ded.

Here, assuming this Court slips into an error correcting node
and reverses the ~conviction based on the prohibition on
consultation, there will be a retrial. However, if petitioner is
convicted again, he wll to sentenced to the sane nandatory
sentence as before. Thus, conducting a second appel |l ate revi ew of
the conviction will not noot the sentencing issue in this case.
Addressing this issue is not necessary to the correct resol uti on of
the separation of powers challenge to the prison releasee

reof fender statute and shoul d not be undertaken by this Court.
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Moreover, limting this doctrine in this manner woul d bring the
case lawinto full accord with the 1980 constitutional amendnent.
Article V, 8 3(b)(3), Fla. Const. The current doctrine inproperly
allows this Court to reach an issue on which there is no conflict
or certified question and is not necessarily decided to correctly
answer the certified question.

Furthernore, the doctrine, as it currently exists, encourages an
appellant torelitigate every i ssue that was raised in the district
court in this Court just as this appellant is doing. Thi s

underm nes judicial efficiency. In Zirinv. Charles Pfizer & Co.,

128 So. 2d 594, 596 (Fla. 1961), Justice Drew expl ained the rational e
of this doctrine:
Pi eceneal determ nation of a cause by our appellate court
shoul d be avoided and when a case is properly |odged here
there is no reason why it should not then be termnated
here. ... “[ m or eover, t he ef ficient and speedy
adm nistration of justice is ... pronoted” by doing so.
However, contrary to this Justice Drew s observation, the
litigation on this issue should have termnated in the First
District. Wile the State agrees that needless, pieceneal
litigation should be avoided, this doctrine, as «currently
formul ated, does not pronote this goal. Rat her, this doctrine
encourages needl ess, additional litigation. The efficient and
speedy adm nistration of justice would be pronoted nore by
prohi biting additional litigation regardi ng an i ssue whi ch has been
definitely resolved in the district court. However, limting to

doctrine to prelimnary questions directly related to the certified

or conflict issue, would end the unnecessary litigation wthout
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i mpeding this Court ability to fully, fairly and correctly resol ve
the conflict or certified issue upon which jurisdiction was based.

This Court should clarify this doctrine and hold that it has
jurisdiction to decide only additional issues related to the
certified question, not “extra” issues which are not central to the
correct resolution of the certified question. This Court should
hold that it has no jurisdiction over the prohibition on

consultation because it is an “extra” issue in this case.

The trial court’s ruling

Petitioner testified in his ow defense. (T. Vol. IIl 374 - T.
Vol . IV 411). During direct-exanm nation, petitioner testifiedthat
he was not the type of individual who would rob anybody. (T. Vol.
|V 385). Def ense counsel then asked petitioner to clarify this
statenent and petitioner testified that he was not that type of
individual to rob when he was not on drugs. (T. Vol. 1V 385).
Petitioner also testified on direct that: “I fell | could have
really hurt soneone and that’s not in nme to do anything of that
nature. | couldn’t possibly hurt anyone” (T. Vol. 1V 386). During
the State’s cross-exam nation, the prosecutor ask petitioner
whet her petitioner had testified in his direct that “it is not in
your nature to harmanyone?”. Petitioner responded “correct, sir.”
(T. Vol. IV 386). The prosecutor then referred to petitioner’s
aggravat ed assault conviction. Def ense counsel objected stated
that petitioner had “not opened the door to that” (T. Vol. IV

387). The prosecutor responded that he had opened the door. The
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trial court asked counsel if either side had any case law. (T. Vol.
|V 388). Defense counsel responded that he did not have any with
him right now The trial court suggested that they send the jury
home for the night so “we can research this because | want to be
sure | rule correctly onthis issue” and noted that if he was w ong
it was “probably reversible error”. (T. Vol. IV 388-9). The trial
court and the prosecutor referred to CHARLES W EHRHARDT, FLORI DA

EviDENCE and the case of Lusk v. State, 531 So.2d 1377 (Fla. 2d DCA

1988) but the trial court still had not resovled the issue.(T. Vol.

|V 389-394). The trial court ordered a 15 mnute recess for the

specific purpose of finding cases “right on point”. (T. Vol. IV
394). The trial court directed defense counsel to “do the sane
t hi ng”. The prosecutor requested that petitioner be prohibited

fromconsulting with his attorney during the research recess. (T.
Vol . 1V 394-395). The trial court then took a 15 m nute recess.
(T. Vol. 1V 396). During the recess, the trial court using his
“trusty” conputer with Westlaw, found four cases holding that a

def endant opens the door to the nature and details of his prior
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convi ctions when he testifies m sleadingly on direct.” (T. Vol. IV
396). Neither the prosecutor nor defense counsel cited any cases.
The trial court then ruled that petitioner had given the jury a
m sl eadi ng i npressi on and that he had opened the door. (T. Vol. IV
400). The trial court offered to give alimting instruction that
the details of the prior crine were evidence that goes only to his
credibility and defense counsel accepted the offer. (T. Vol. IV
400-401). The trial court specifically all owed defense counsel to
ask if petitioner was intoxicated during the prior offenses to
rehabilitate him (T. Vol. 1V 401). The trial court also warned

t he prosecutor not to overdo it or nake it a feature of the trial.

®> The cases cited by the trial court were: Ashcraft v. State,

465 So.2d 1374 (Fla. 2d DCA 1985) (holding that a defendant, who
testifed on direct exam nation that he had never hurt anyone opened
t he door to questioning concerning the nature and details of prior
rape); Fletcher v. State, 619 So.2d 333 (Fla. 1st DCA 1993) ( hol di ng
def endant opened the door when he testified on direct that he has
never pointed a gun at anybody); Jackson v. State, 530 So.2d 269
(Fl a. 1988) (concl udi ng that the defendant opened door to testinony
regarding setting his house on fire; threatening another canper
with a hatchet; skipping class; lying and stealing by presenting
expert testinony regardi ng defendant’s background); Hernandez v.
State, 569 So.2d 857 (Fla. 2d DCA 1990) ( hol di ng defendant opened
the door to questioning about a heroin deal he had arranged two
days prior to charged offenses when defendant testified on
cross-exam nation that he had never done any drug deals in his
life). While not cited by the trial court, additional cases hold
that m sl eading direct testinony opens the door. McCrae v. State,
395 So.2d 1145 (Fl a. 1980) (hol di ng that the prosecutor was entitled
to elicit the nature of the prior felony conviction on
cross-exam nati on when t he def ense counsel through his questions on
direct examination tactfully attenpted to mislead the jury into
believing that his clients prior felony was inconsequential);
Mbsley v. State, 739 So.2d 672 (Fla. 4th DCA 1999) (holding
def endant opened the door to nature of prior drug of fenses when he
testified on direct that he did not use drugs).
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(T. Vol. 1V 402). The prosecutor agreed to limt his cross-
exam nation regarding the nature of the convictions to the two
aggravated assaults, two grand thefts and one petit theft of
petitioner’s nine prior felonies. (T. Vol. 1V 403). Def ense
counsel made a standing objection to the admi ssion of this
evidence. (T. Vol. IV 404-5). The prosecutor question petitioner
regardi ng the nature of several of his prior convictions. (T. Vol.
|V 405-408). Petitioner basically responded that he did not
remenber the offenses and he did not know whether he was addicted
to crack at the time of the offenses. (T. Vol. 1V 405-408). The
trial court sustained an objection to the prosecutor’s repeated
guestions and told the prosecutor to nove on. (T. Vol. 1V 409).
The prosecutor also asked petitioner if he had bben convicted of
nine felonies and two crinmes involving dishonesty or false

statenents for a total of eleven inpeachable crines? (T. Vol. |V

411). Petitioner responded: “yes, sir

Preservati on

When the trial court required that defense not consult wth
petitioner, defense counsel objected stating that “I don’t think
you can deny M. Weaton his right to counsel”. (T. Vol. IV 395).
The trial court explained that he needed this tinme to properly
research this inportant issue and it was not unreasonable to
requi re defense counsel and petitioner not discuss his testinony
for 15 mnutes. The trial court also explained that he wanted to

gi ve defense counsel the opportunity to research the issue as well
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because he was inclined to rule that petitioner had opened the
door. The trial court, ruled over defense objection, that counsel
could not consult during the recess called “only to research this
issue” (T. Vol. IV 395-6). Thus, the issue of whether petitioner
was denied his right to counsel during the 15 mnute research

recess is properly preserved for appellate review.

The standard of review

A trial judge has the unquestioned power to refuse to declare a
recess at the close of direct testinony or at any other point in

the exam nation of a witness. Bova v. State, 410 So.2d 1343 (Fl a.

1982) (hol ding the trial court has conplete discretionin permtting

recesses and controlling their duration); Perry v. Leeke, 488 U. S.

272, 283 109 S. Ct. 594, 601, 102 L.Ed.2d 624 (1989). Thus, the
trial court’s decision to call a recess, in order to research a
critical legal question that could have lead to reversible error,
is unrevewi able by this Court. However, whether a trial court’s
ruling had the effect of denying petitioner his right to counsel is

a legal question reviewed de novo. United States v. Townsend, 98

F.3d 510, 512 (9th G r. 1996).

Merits
The Sixth Amendnent to the United States Constitution provides:

In all crimnal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an inpartial jury of
the State and district wherein the crinme shall have been
commtted, which district shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be confronted with the w tnesses
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agai nst him to have conpulsory process for obtaining
wi tnesses in his favor, and to have the assi stance of counse
for his defence.

Article I, section 16(a) of the Florida Constitution provides:

In all crimnal prosecutions the accused shall, upon demand,
be informed of the nature and cause of the accusation, and
shal | be furnished a copy of the charges, and shall have the
right to have conpul sory process for w tnesses, to confront
at trial adverse witnesses, to be heard in person, by counse
or both, and to have a speedy and public trial by inpartial
jury 1n the county where the crinme was comm tted.

In Perry v. Leeke, 488 U. S. 272, 109 S. (. 594, 102 L. Ed.2d 624

(1989), United States Suprene Court held that the Sixth Armendnent
was not violated when defense counsel was prohibited from
consulting with the defendant during a fifteen-mnute recess
between the defendant’s direct and cross. The accused has no
constitutional right to discuss his or her testinmony with counsel
while such testinmony is in progress. Permitting a wtness,
including a crimnal defendant, to consult with counsel after
di rect exam nation but before cross-exam nation grants the wtness
an opportunity to regroup and regain a poi se and sense of strategy
that the unai ded wi tness woul d not possess. Cross-exam nation of
a witness who is uncounseled between direct exam nation and
cross-examnation is nore likely to lead to the discovery of truth
than is cross-exam nation of a witness who is given tine to pause
and consult with his attorney. Once the defendant places hinself
at the very heart of the trial process, the story presented on
direct nust be neasured for its accuracy and conpleteness by

uni nfl uenced testinony on cross-exam nation. The effectiveness of
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cross-exam nati on of the accused would be undermned if
consul tation were all owed.

In United States v. MlLaughlin, 164 F.3d 1 (D.C. Cr. 1998), the

District Court of appeals held that a prohibition on consult during
a recess after cross-exam nation was conplete did not violate the
Si xth Amendnent right to counsel. The district court refused to
al l ow McLaughlin to consult with defense counsel during a brief
recess between defendant’s cross-examnation and redirect.
McLaughlin argued that his case was distinguishable from Perry
because the recess here was after cross-exam nation rather than
bef ore. McLaughlin argued that the need to confer with counse

after cross-examnation is unique in that it is at that tine that
a decision is nade regardi ng whether to redirect at all, and that
such a decision is best made after consultation. However, the
McLaughlin Court concluded that the distinction of whether the
consultation occurs before or after cross-exam nation was not
constitutionally significant. Because thereis clearly noright to
a recess, MlLaughlin argued only that if there happens to be such
a recess, nust the defendant be allowed to consult w th counse

about his testinmony. The MlLaughlin Court rejected this argunent

reasoning that Sixth Amendnent rights do not turn on such
happenst ance. “I't cannot be the law that the right to counsel
attaches on the fortuity of a recess before defendant’s redirect
when there is no right to such a recess.”

Here, however, unlike either Perry or MLaughlin, this brief

recess was cal |l ed during cross-exam nation and the distinction is
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constitutionally significant. Trials are not |egislative
investigations. Petitioner would clearly not be allowed to stop
cross-exam nation after each question to consult with his attorney
during the State’s cross-exam nation of him neither is he all owed
to consult with counsel during a recess. Petitioner has no right
of consultion during cross-examnation either while cross-
exam nation is in progress or during any recess.

In State v. Carroll, 607 A 2d 1003 (N.J. 1992), the New Jersey

Supreme Court held that a prohibition on consultation during cross-
exam nation was not fundanental error. During cross-exani nation,
the trial court called a recess and instructed the defendant “you
are not to discuss your testinony with no one until your testinony
is finished.” Defense counsel did not object. Carroll argued that
this instruction denied himthe assistance of counsel and anounted
to plain error. The New Jersey Suprene Court expl ained that while
a defendant is free to consult with counsel prior to testifying, a
def endant has no right to interrupt his testinony to consult with
counsel . Because a trial court has the power to refuse a
defendant’s request for a recess to consult with counsel during
cross-exam nation, it also has the power to instruct a defendant
not to consult with counsel during a recess. 1d. at 1011

In State v. Verqgilio, 619 A 2d 671 (N J. App. 1993), an New

Jersey appellate court held that defendant did not have right to
interrupt his cross-exam nation to consult with his attorney during
20-m nute recess. During cross-exinmation, the trial court allowed

the jury to take a 20 mnute recess. Vergilio asked to speak with
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his attorney during the recess and the trial court responded that
he could not speak with his attorney until cross-exam nation was
finished but could speak with his attorney after cross-exam nation
was conplete. The Vergilio Court held that a defendant did not
have the right to interrupt his cross-exam nation to consult with
hi s attorney.

In United States v. Dilapi, 651 F.2d 140(2d Cr. 1981), the

Second Circuit held that while it was error to prevent a def endant
fromconsulting with his counsel during any trial recess, the error
was harm ess because there was “not even a renote risk of actual
prejudice.” During cross-exan nation, the prosecutor sought a bri ef
recess. The prosecutor requested that Di Lapi be instructed not to
speak with his attorney and the trial court did so. The tria
court then ordered a five mnute recess. DilLapi, was decided prior
to the United States Suprene Court’s holding in Perry and
therefore, the majority’s conclusion that the prohibition was error
has been overrul ed.

However, in his concurring opinion, Judge Mshler, explained

that the Si xth Anendnent right to counsel was not inplicated by the

trial court’s prohibition. The right to assistance of counsel
during defendant’s cross-examnation is limted to the defense

counsel s right to nmake objection to i nappropriate questions during
cross-exam nation. The Sixth Amendnent right does not enconpass
the right to consult with counsel during cross-exam nation. The
trial judge's power to deny a recess wll not accomobdate a

construction of the Sixth Anendnent whi ch guarantees the def endant
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a right to consult counsel during cross-exam nation. The age-old
t ool for ferreting out truth in the trial process is
cross-exam nation. “For two centuries past, the policy of the
Angl o- Arreri can system of evi dence has been to regard the necessity
of testing by cross-exam nation as a vital feature of the law.” 1d.
citing, 5 Wgnore, Evidence 8 1367 (Chadbourn rev. 1974). The
i mportance of cross-exam nation to the English judicial system and
its continuing inmportance since the inception of our judicial
systemin testing the facts offered by the defendant on direct,
suggests that the right to assistance of counsel did not include
the right to have counsel’s advice on cross-exam nation. Judge

M shl er distinguished United States v. Leighton, 386 F.2d 822 (2d

Cr. 1967), noting that that case concerned a prohibition agai nst
consul tation during a recess that occurred between the defendant’s
direct and cross-exam nation.

Here, as in Verqgilio and D Lapi, the brief recess occurred
during cross-exan nation and therefore, petitioner has no Sixth
Amendnent right to consult with counsel. \While petitioner has an
absolute right to consult with his attorney before he begins
testifying, petitioner does not have a right to interrupt his
cross-exam nation testinmony to consult wth his attorney.
Cross-exanm nation often depends for its effectiveness on the
ability of counsel to punch holes in a witness’ testinony at just
the right tinme, in just the right way. Permitting a crimna
defendant, to consult with counsel during cross-exam nation has

never been permtted and underm nes the truth seeking function of
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Cross-exam nati on. Cross-exam nation is a cornerstone of the
search for truth adversary system It is antithetical to the
process of truth-seeking that any witness be permtted to consult
wi th counsel during cross-exam nation to be coached on what to say,
or not say, or howto-say-it, or howto control testinonial damge
al ready done. A crimnal defendant, who becones a witness in his
own defense, should be subject to the normal rules governing
wi tness and should not be allowed to subvert cross-exam nation.
The effectiveness of cross-exam nation of the accused would be
conpl etely underm ned i f consultation were all owed. Darren Col eman,
Maintaining  the Truth: Limited Sequestration of Criminal
Defendants, Hous. L. Rev. (1991) (supporting sequestration of crim nal
defendants during short recesses as a necessary to effective
cross-exam nation).

Whet her the trial court orders a short recess or not, petitioner
has no right to consult with counsel during cross-exam nation. The
fortuitous calling of a recess during the cross-exam nati on shoul d
not be an occasion for asserting a right to consultation that
ot herwi se would not exist. One hypothecal shows that petitioner
was not denied his right to counsel. |If the trial court had known
the | aw regardi ng the i ssue of when a defendant opens the door into
the nature of his prior crimes “off the top of his head”, then no
recess woul d have been required. Alternatively, if the trial court

had had a copy of CHARLES W EHRHARDT, FLORIDA EVIDENCE, 8§ 610.6 n. 31
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(1999 ed.)6 fortuitously opened to this section on the bench and
coul d have i Mmedi ately rul ed that petitioner had i ndeed opened t he
door, no recess woul d have been required. Counsel would not have
been able to consult wth petitioner in either of sceniorios
ei t her. Basically, petitioner’s claimis that the trial court
erred by having Westlaw in his chanbers, not within arns reach on
t he bench.

Furthernore, the recess in this case was called for a specific
reason - to research the i ssue of whether the petitioner had opened
the door to the admi ssion of the nature and details of his prior
convictions by his testinony on direct. The nmpjority of state and
federal cases discussing the issue of a prohibition on consultion
during a recess deal with a lunch or noon break, not a 15 m nute
research recess. Daniel A Klein, Annotation, Trial Court's Order
That Accused and His Attorney Not Communicate During Recess 1in
Trial as Reversible Error under Sixth Amendment Guaranty of Right
to Counsel, 95 A.L.R Febp. 601 (1989). The trial court called a
15 mnute recess for the limted and specific purpose of
researching a legal issue. Wen a recess is called for a speci al
pur pose, petitioner’s right to counsel is limted to whatever that
special purpose is. Oherwise, he is not entitled to a recess or

consul tation during that recess.

5 This footnote cites and di scusses Ashcraft v. State, 465

So.2d 1374 (Fla. 2d DCA 1985)(holding that a defendant, who
testifed on direct exam nation that he had never hurt anyone opened
t he door to questioning concerning the nature and details of prior
rape), which is one of the cases that the trial court found using
Westlaw. (T. Vol. 1V 396).
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Additionally, counsel needed this tine to research this
i mportant i ssue not engage consultation with petitioner. It is one

thing to observe, as this Court did in Thonpson v. State, 507 So. 2d

1074 (Fla. 1987), that had the consultation been allowed, defense
counsel could have "advised, calnmed, and reassured” his client,
where a trial court has called a general recess, such a a lunch or
noon recess. Thonpson, 507 So.2d at 1075. But here, defense
counsel shoul d have been attenpting to find a case whi ch di scussed
whet her a defendant opens the door when he qualified his direct
testimony with the claimthat he was not that type of person if he
was not i ntoxicat ed.

Petitioner’s reliance on Anps v. State, 618 So.2d 157 (Fla.

1993) and Thonpson v. State, 507 So.2d 1074 (Fla. 1987), is

m spl aced. Neither Anbs nor Thonpson controls. In Amps v. State,

618 So.2d 157 (Fla. 1993), this Court held it was reversible error
for trial court to prohibit defendant from speaking to his counsel
during a lunch recess between the defendant’s direct examni nation

and prior to cross-examnation. |In Thonpson v. State, 507 So.2d

1074 (Fla. 1987), this Court held that it was reversible error for
a trial court to prohibit consultation during a brief reserach
recess between direct and cross-exam nation. Thonpson was
convicted of grand theft and dealing in stolen property. During
di rect exam nation, Thonpson answered “no” when asked by his | awyer
i f he had ever before been charged with theft, burglary, or dealing
in stolen goods. In fact, Thonpson had been arrested for theft and

burglary while out on bond on the current charges. Thonpson’ s
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negati ve answer was given pursuant to the advice of defense
counsel, who erroneously believed that the theft and burglary is
arrest coul d not be the subject of inpeachnent on cross-exam nation
because it had occurred subsequently, not “before” his arrest for
the current offenses. Prior to cross-examnation, the state
obtained a 30 mnute recess to research the proper nethod of
i npeaching Thonpson with this subsequent arrest. During the
recess, defense counsel requested the opportunity to consult with
his client. The trial judge denied this request. This Court then
expl ained that the district court correctly determned this to a
denial of the right to counsel but applied an incorrect harnl ess
error test to concluded that the error was harm ess. The district
court had used an overwhel m ng evidence of guilt test. However
this Court explained that the proper error test focuses on the
effect of the error on the trier-of-fact. The question is whether
there is a reasonable possibility that the error affected the
verdi ct. | f the appellate court cannot say beyond a reasonabl e
doubt that the error did not affect the verdict, then the error is
har nf ul

I n Anbs and Thonpson, a lunch recess was call ed between direct
and cross. In both of these cases, counsel was prohibited from
conferring with the defendant before cross-exam nation began. By
contrast, here, defense counsel was prohibited fromconsulting with
petitioner during cross-exam nation. Wen a recess is called

during cross-exam nation, petitioner has no Sixth Amendnment right
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to consult with his counsel prior to answering the prosecutor’s
guesti ons.

In Bova v. State, 410 So.2d 1343 (Fla. 1982), this Court held

that any prohibition on consul atation during any recess is error.
During cross-exam nati on, Bova expressed confusion and requested a
ten mnute recess. The trial court granted the request and
adnoni shed petitioner and defense counsel, over objection, that
they could not consult during the short recess. Bova argued that
that there is no neaningful distinction between an overnight
recess, a two-hour lunch recess, and a ten-mnute recess during
cross-exam nation. The State argued that the denial of counsel was
i nsignificant. This Court enphasized that the trial court has
conplete discretion in the granting of and duration of trial
recesses. However, once the trial court grants a recess, a
crimnal defendant nust be allowed access to counsel. The Bova
Court found that while the trial court commtted error, the error
was harnm ess because the evidence of Bova s guilt was overwhel m ng
and the brief restraint on consultation did not contribute to the
jury’s verdict.

However, Bova was decided prior to the United States Suprene
Court’s decision in Perry and therefore is no |longer valid. The
cases cited for support by the Bova Court are no |onger valid.

United States v. Conway, 632 F.2d 641 (5th Cr. 1980); Jackson v.

United States, 420 F.2d 1202 (D.C. Cr.1979) (en banc); United

States v. Bryant, 545 F.2d 1035 (6th Cr. 1976); United States v.

Al len, 542 F.2d 630 (4th Cir. 1976); People v. Noble, 248 N E.2d 96
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(rrr. 1969); Pendergraft v. State, 191 So.2d 830 (M ss. 1966);

Commonweal th v. Vivian, 231 A 2d 301 (Penn. 1967). The federa

circuits have changed their positions in light of Perry. 1Il1linios

has al so changed its position. People v. Knox, 608 N.E. . 2d 659 (I11.

App. 1993) (hol di ng a defendant was not denied right to assistance
of counsel by adnonition that he could not talk with his attorney
regarding his testinmony during overnight recess). Additionally,
the Bova Court did not address the issue of the timng of the
prohi bition on consultation. Whet her the recess occurs during
direct or during cross-examnation, is critical to the existence of
a right to consultation

Mor eover, the recess here was called for alimted and specific
purpose, i.e. to research a legal issue. Wen a recess is called
for a specific purpose, defense counsel should be engaged in the
speci fic purpose not consulting with his client. Thus, all of these
cases are easilty distinguishable and petitioner had no right to
consult with his counsel during his cross-exan nation under either

the Sixth Amendment or the Florida Constitution.’

" The First District did not reject this argument on the
merits. Unfortunately, this argunment was not made in the First
District. Counsel for the State, handling the case in the First
District, inprovidently conceded that a trial court prohibiting
counsel from consulting with his client during a research recess
whil e cross-exam nation was in progress was error under Florida
law. It is not. The State is not bound by its concession. Cf
Boyett v. State, 688 So.2d 308 (Fla. 1996) (acknow edgi ng that we
had incorrectly accepted the State’'s concession of error).
Judicial estoppel, sonetines called the “doctrine against the
assertion of inconsistent positions,” seeks to prevent a party from
asserting a factual position inconsistent with one that he has
previously asserted in the sane or in a previous proceedi ng. RAND
G BOYERS, PRECLUDI NG | NCONSI STENT STATEMENTS: THE DOCTRI NE OF JUDI Cl AL ESTOPPEL,
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80 Nw U. L. ReEv. 1244 (1986). The doctrine is designed to prevent
a party fromplaying “fast and | oose” with the facts. The doctrine
requires a showing that the party asserted the prior inconsistent
position in bad faith. Ryan Qperations GP. v. SantiamM dwest
Lunber Co., 81 F.3d 355, 361 (3rd Gir. 1996)(court will only apply
judicial estoppel upon a showing of bad faith); Total Petroleum

Inc. v. Davis, 822 F.2d 734 (8th Cr. 1987)(holding that the
doctrine only applies to deliberate inconsistencies that are
“tantanmount to a knowi ng m srepresentation to or even fraud on the
court.”); Chaveriat v. Wllians Pipe Line Co., 11 F.3d 1420, 1428
(7th Gr. 1993); Konstantinidis v. Chen, 626 F. 2d 933, 939
(D.C.Cir. 1980). The policy underlying the doctrine, is sinple and
sound: a party who commts perjury should be forced to eat his
wor ds. BOYERS, supra, at 1254. However, the doctrine of judicia

estoppel does not apply because the doctrine applies solely to
factual positions. BOYERS, supra, at 1262. Legal argunent are not
facts, they are legal opinions. “QOpinions, by nature, can never
truly be inconsistent.” BOYERS, supra, at 1262 n. 132. The
doctrine, which is designed to protect the judicial system from
parties lying to the court about the particular facts of a case,

sinply does not apply to |egal argunents. Mor eover, Assi st ant
Attorney Cenerals do not determne the validity of convictions or
the crimnal | aws of Florida, appellate courts do. Furthernore, it
is an insult to the trial judge to accept concessions from
Assi st ant Attorney Cenerals wthout the appellate court

i ndependently reviewi ng the i ssue. As Learned Hand observed: “It’s
bad enough to have the Suprene Court reverse you, but | wll be
damed if | will be reversed by sone Solicitor General.” David M

Rosenzwei g, Confession of Error 1in the Supreme Court by the
Solicitor General, 82 Geo. L.J. 2079 n.1 (1994). Concessions of
error are in fact neaningless. Young v. United States, 315 U.S.
257, 258, 62 S.Ct. 510, 86 L.Ed. 832 (1942)(noting that concessi ons
of error do not “relieve this Court of the performance of the
judicial function” because “our judgnents are precedents” and “the
proper adm nistration of the crimnal |aw cannot be left nmerely to
the stipulation of parties.”). I ndeed, courts cause havoc by
accepting concessions of error thoughtlessly. Boyett v. State, 688
So.2d 308 (Fla. 1996) (acknow edging that it “was incorrect for us
to accept the state’s concession of error” in Coney). Thus, the
State can argue that petitioner had no right to counsel in the
suprene court even though the State conceded error under state | aw
inthe First District.
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Har m ess Error

The error if any was harm ess beyong any doubt. Petitioner
seens to argue the because the error sonmehow inpacted his
credibility, the error was harnful per se. It was his testifying
that put his crebility at issue, not any trial error. And while
the state agrees that petitioner’s credibility was crucial to his
vol untary intoxication defense, this observation is irrelevant.
What affected the jury’s determ nation of petitioner’s credibility
was his m sleading testinony on direct, his dissemation on cross
and his eleven prior convictions. Petitioner testified on direct
that he was not the type of person who would hurt anyone when his
prior convictions for aggravated assault belie this claim During
cross-exam nation, petitioner responded that he did not renenber
the prior offenses and he did not know whether he was addicted to
crack at the tinme of the prior offenses. (T. Vol. 1V 405-408).
This incredible testinony is what affected the jury’'s verdict. The
jury also heard petitioner admt that he had been convicted
previously of nine felonies and two crimes involving dishonesty.
(T. Vol. 1V 411).

More inmportantly, the jury was excused during this entire tine.
(T. Vol. 1V 387, 396,405). The jury did not hear the trial court’s
ruling prohibiting defense counsel consulting his client duringthe
15 m nute recess. Thus, unlike Thonpson, there was no possibility
of this ruling effecting the jury' s perception of petitioner’s
credibility. There is one way and one way only that the

prohibition on consultation could have affected petitioner’s
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testimony on cross-exam nation and therefore, the jury's verdict
and that is if counsel intended to coach petitioner on what to say
regarding msleading direct testinmony and/or how to handle the
details of his prior convictions. Such coaching is inproper.

In Thonpson v. State, 507 So.2d 1074 (Fla. 1987), this Court

hel d that the prohibition on consultation was not harnmless. This
Court observed that Thonpson’s credibility was a crucial issue and
concl uded that Thonpson was deni ed the “guidance” and support of
his attorney when he needed it nost, i.e., when the state was
preparing for a mpjor attack on his credibility. This denial |eft
Thonpson nervous, confused, and may have contributed to his
per f ormance on cross-exam nation. This Court concluded that it was
not in a position to say with any certainty whether consultation
woul d have nmade any di fference. The Thonpson court then specul ated
that if consultation had been all owed, defense counsel could have
advi sed, calnmed, and reassured Thonpson w thout violating the
et hi cal rul e agai nst coaching wi tnesses. This Court expl ai ned t hat
because of the possible effect of this ruling on the perception of
Thonpson’s credibility and the i nmportance of his credibility to his
theory of defense, it cannot be said that there is no reasonable
possibility that the error affected the jury verdict and therfore,
this Court concluded that the was harnful

The harm ess error anaylsis of Thonpson, while applying the
correct error test, is faulty in its reasoning. How does one
provi de gui dance and advi ce without coaching? While the defendant

may need the support of his attorney nost when the state is
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preparing for a mjor attack on his credibility, he is not
constitutionally entitled to any support. The purpose of cross-
exam nation is to nake the defendant nervous and confused. Most
importantly, Thonpson is factually distinguishable. 1t seenms from
this Court’s statenent, i.e. the possible effect of this ruling on
t he perception of Thonpson's credibility, that the jury heard the
trial court’s adnonition to Thonpson not the consult with his
att or ney. By contrast, here, the jury never heard the trial
court’s adnonition. Juries are not affected by comments they never
hear d.

Petitioner clains, relying on Thonpson and Anpbs, that the First
District applied an incorrect harm ess error test. The First
District inits opinion stated that in light of the overwhel m ng
evidence of guilt, the error was harnmnl ess. However, just as a
trial court may be right for the wong reason, so may an

i nternedi ate appellate court. cf. Caso v. State, 524 So.2d 422, 424

(Fla. 1988)(holding that a trial court’s decision will be affirned

even when based on erroneous reasoni ng); Dade County School Board

v. Radio Station Wjba, Gty of Mam , Susquehanna Pfaltzgraff and

Three Kings Parade, Inc., 731 So. 2d 638, 645 (Fla. 1999)(referring

to this principle as the “tipsy coachman” rule). It is the
appel l ate court’s decision, not its reasoning or which error test
it enployed, that is reviewed on appeal. Al that matters is that

the First District was correct - the error was harm ess.®

8 The State acknow edges that this harm ess error argunent
was al so not presented to the First District. The harm ess error
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argunent presented to the First District, relied on Cabreriza v.
State, 517 So.2d 51 (Fla. 3d DCA 1987) and stated that the error
was harmess in light of the evidence adduced at trial. I n
Cabreriza, the Third District held that prohibiting consultion
bet ween defense counsel and the defendant during a five mnute
recess was harm ess error. Cabreriza was on the w tness stand
testifying when the trial court called a five mnute recess.
However, the district court determ ned that the error was harmnl ess
because it could not possibly have affected the verdict. The sole
purpose of the conference was to discuss the state’ s inpending
cross-exam nation concerning the ring and it is plain that this
conference could not have prevented the facts from being
established as they were on cross-examnation. It is clear that
there is no possibility that the verdict woul d have been different
if the conference had been all owed. Cabreriza, 517 So.2d at 52.
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CONCLUSI ON

The State respectfully submits the certified question should be
answered in the negative and the decision of the District Court of

Appeal in Weaton v. State, 24 Fla.L. Wekly D2466 (Fla. 1st DCA

Cct ober 25, 1999) shoul d be approved.
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