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| NTRODUCTI ON

Petitioner FLORI DA DEPARTMENT OF TRANSPORTATION wi |l be
referred to as it stands in this Court, as it stood in the
trial court, and as DOT. Respondent ANGELO JULI ANO wi |l be
referred to as he stands in this Court, as he stood in the
trial court, and by nane.

“R’ stands for the record on appeal; “SR’ refers to the
suppl emental record filed in the Third District Court of
Appeal ; “T” refers to the trial transcript; “A” refers to the
appendix filed with this brief. Enphasis is supplied by

counsel unl ess ot herw se indicat ed.



STATEMENT OF THE CASE AND FACTS

The Third District Court held here that DOT was precl uded
fromraising any aspect of the workers’ conpensation |aw under
8 440.11(1), Fla. Stat., because that court had previously
affirmed the denial of sunmary judgnent based specifically on
the “unrel ated works” exception to workers’ conpensation
immunity. The end result in this case was that Juliano was
permtted double recovery for his injuries, contrary to both
t he plain | anguage and intent of the workers’ conpensation
statute. In these proceedings, this Court will determ ne the
proper scope of the law of the case doctrine and the proper
st andard when co-enpl oyees are charged with negligence under
the “unrel ated works” exception to workers’ conpensation
imunity.

Backagr ound. This action stens from an acci dent that

occurred in 1991 at the trailer that served as the Plantation
Key Weigh Station. (R 2). Angelo Juliano was a corrections
of ficer enployed by the Florida Departnment of Corrections
(“DOC"). (T. 184). DOT contracted with DOC to provide

m ni mum security inmates to pick up trash along the road and

clean DOT facilities such as weigh stations,! along with

IDOT operates weigh stations to weigh trucks using the
hi ghway in order to ensure conpliance with weight limts
designed to protect the roads and bridges of the Florida Keys

2



corrections officers to supervise those inmates. See (T.
133).

A portion of the floor of the weigh station trailer had
buckl ed and was uneven with bunps and dips init. (T. 53).
Juliano had been in the weigh station trailer nunerous tines
before. (T. 224). He was aware of the poor condition of the
floor. (T. 194).

On the day of the accident, Juliano and his trash crew
had been assigned to clean the weigh station. (T. 134-35,
194). Juliano tripped on a large bunp in the floor while
trying to sneak up on an i nmate who was acting suspiciously
while cleaning. (T. 199). The bunp was an open and obvi ous
hazard, jokingly referred to as “Mouunt St. Helens.” (T. 60).
Juliano sinply failed to | ook where he was going. See (T.
230- 31) .

Juliano received workers’ conpensation benefits for his
injuries.? (R 33, 38). Nevertheless, Juliano filed a

personal injury action against DOT. (R 1-7). Significantly,

from excessive wear. (T. 274-75).

2Si nce both DOT and DOC are state agencies, Juliano
recei ved his workers’ conpensation benefits fromthe State of
Florida. See (R 13-15). As of this date, Juliano continues
to receive those benefits.



t he conpl ai nt named no specific DOT enpl oyee whose negligence
all egedly caused Juliano’s injuries. See (R 1-7).

First Motion for Summary Judgnent. DOT noved for sunmary

j udgment, arguing that workers’ conpensation i munity applied
because he had not named a fellow enpl oyee whose negligence
caused his injuries. (R 491). At best, Juliano had
informal |y suggested two DOT enpl oyees, Mary Lou Karner, a
saf ety specialist, and Sergeant Wse, supervisor of the weigh
station.® (A 21-22). The first had no responsibility for
the weigh station. (R 367). As to the second, Juliano had
nei t her alleged nor shown any specific actions on the part of
Sgt. Wse that were negligent. The “unrel ated works”
exception to workers’ conpensation inmmunity in 8 440.11(1) did
not apply. (R 360-68; A 22-25)

Juliano argued that it was unnecessary to nane a
particul ar enployee for the exception to apply. (A 11, 26).
Moreover, in his witten response, Juliano definitively
all eged for the first tine that Sgt. Wse had been negligent.
(A. 12). Juliano alleged that Sgt. Wse was responsible for

making repairs to the weigh station and a jury could infer his

3Thi s suggestion cane up in Juliano’s deposition.
However, Juliano’s attorneys tried to keep Juliano from nam ng
any specific persons. See (R 49-52).



negl i gence because there was a hazardous condition at the
wei gh station of which DOT was aware. (A. 12, 26-30). At the
hearing, plaintiff’s counsel also alleged that there were
ot her negligent enpl oyees, but did not nane them (A 26).
According to Juliano, there was a genui ne issue of materi al
fact and DOT could properly be sued because it stands in the
shoes of its enployee--Sergeant Wse. See (A 30). The trial
court agreed and denied the notion for summry judgnent. (R
449; A. 37).

DOT appeal ed the denial of summary judgnent based on
wor kers’ conpensation immunity to the Third District Court.
(R 491). The only issue before the Third District Court at
that time was the propriety of summary judgnment. DOT argued
that it was entitled to imunity unless Juliano naned all the
specific allegedly negligent enployees. (A 38, 70). Juliano
argued that there was a disputed issue of material fact as to
whet her Sgt. Wse was negligent which was sufficient to defeat
sunmary judgnment. (A. 56). The court was not presented with
the issue of the appropriate standard for negligence where the
fell ow enpl oyee was a supervisor. The Third District affirnmed

wi t hout opinion, nmerely citing Holmes County School Bd. v.

Duffell, 651 So.2d 1176 (Fla. 1995). Florida Dept. of Transp.

v. Juliano, 664 So.2d 77 (Fla. 3d DCA 1995).




Second Motion for Summary Judgnent. On remand, DOT fil ed

a second notion for summary judgment based on a different
ground fromthe first. (R 496; A 79). 1In the second

noti on, DOT argued that under a different sentence of 8§
440.11(1), a fellow enployee who was a supervi sor could be
held liable only for crimnal or cul pable negligence.

Sergeant Wse, a DOT supervisor, was still the only person
Juliano had all eged was negligent. (R 497; A 80). As
Juliano had neither alleged crimnal negligence nor did the
undi sputed facts support a finding of crimnal negligence, DOT
argued that summary judgnent was appropriate. (R 500; A
83). In other words, there were no disputed issues of
material fact, and under the facts Juliano could not neet the

appropriate standard of negligence.

I n response, Juliano argued that the second summary
j udgnent notion sinply reargued the sane issues presented in
the first summary judgnment nmotion. (R 536; A 112). Juliano
al so argued, without citation, that DOT was required to raise
this in the first sunmary judgnent motion. (R 537; A 113).
Juliano claimed that this notion was rivol ous and asked for
attorneys’ fees and costs under Fla.R Civ.P. 1.510(g). (R

537; A. 113). The trial court denied the notion and granted



fees and costs. (R 548; A 124).

The Trial. The case proceeded to trial. 1In the interim

DOT repeatedly requested a conplete |ist of those fell ow
enpl oyees Juliano all eged were negligent. This included
filing a notion to conpel better answers to interrogatories on
July 1, 1996, (R 571), and a second notion to conpel better
answers to interrogatories on Novenmber 21, 1997, (R 803).
Finally, on Decenber 3, 1997, on the eve of trial, Juliano's
counsel supplied a letter with nine nanes on it: Paul
Mtchell, Lt. Bill DeFeo, Sgt. M chael Wiss [sic], Capt.
Robert Reynolds, R J. Rullison, Lt.Col. MPherson, Johnny
McKni ght, Samuel Smth, and Maj. WIlliam Mckler. (R 840).
Trial began Decenber 18, 1997 before Judge Steven Shea. (T.
1).

At trial, it becane excruciatingly clear that DOl was not
nerely the defendant on paper--it was the negligent party on
trial. First, Juliano’ s counsel promptly invoked the rule to
prohi bit wi tnesses from being present in the courtroom unl ess
testifying. (T. 13). Over defendant’s objection, this
i ncluded the nine individuals Juliano clainmed were negligent.
(T.13-14). Judge Shea ruled: “DOT is entitled to have one
representative and they have a representative Oficer Wse

here. The others will have to remain outside.” (T. 14).



Later, when defense counsel again raised the fact that the
plaintiff had to prove certain individuals were negligent
under the unrel ated works exception, plaintiff’s counsel
resi st ed:

Now what | am having problens with if he is

trying to pin ne down right now as to how I

am goi ng to argue ny closing argunment and

who | am going to say was the good guy and

you keep producing this |list of people and

saying the plaintiff has said he is making

it as Your Honor indicates appear to be a

trial of, against sone individuals which it

truly isn't, it is just a minor quirk in

the statute that says by and through

enpl oyees and we are trying to identify the

enpl oyees.
(T. 97). The court agreed: “It sounded |ike you were sayi ng
i ndi vi dual defendant’s which really isn't the case. They are
basically agents that may have caused the enpl oyer to be
liable.” (T. 96). Plaintiff’s counsel agreed:

Juliano presented his case--including the testinony of

only six of the nine allegedly negligent fell ow enpl oyees:

Wse, DeFeo, Rulison, Mtchell, Reynolds, and MPherson.* The

defense put on the testinony of two others: M ckler and Smth.

The story that unfol ded through their testinony was one

4Juliano al so presented testinmony from nedi cal and
econom c experts.



not of individual negligence, but was at nost one of
institutional or enployer negligence. Sergeant Wse testified
that the floor of the weigh station trailer had buckl ed about
two years before Juliano’s accident and gradually devel oped
hunmps and dips init. (T. 53, 58). It eventually devel oped
what he described as a “real large, large hunp,” (T. 53),

about eight to ten inches high and a foot in diameter with
depressions of several inches in front of it. (T. 54).

There is a strict chain of command within the DOT. The
officer on duty had to bring it to the attention of his
supervi sor and “through the chain of command it goes up and
t hen sonmebody at high | evel would decide what actions would be
taken.” (T. 104). When asked by plaintiff’s counsel, “Who
is, in your estimation, responsible for the safety of people
that walk into that weigh station?” Lt.Col. MPherson replied:
“l would say it’s a joint thing. W all -- we all were. M
fromny renote seat in Tall ahassee through the chain of
command to whomever is at the scene and who is in contact with
the | ocal mai ntenance people.” (T. 170).

Sergeant Wse testified that he did what he was supposed
to do: He had conversations with several people, including DOT

mai ntenance to try to get the floor fixed, and al so requested



it inwiting.®> (T. 55-56, 171). Sergeant Wse spoke with
Robert Rulison at DOT nmai ntenance about a half a dozen tines.
(T. 57, 63, 117). Rulison sent out Sam Smth, a mmintenance
mechanic, in October 1990 to investigate and nake an
assessnment. (T. 118, 122-23). Smith’'s report indicated that
the flooring was not the real problem but that the trailer
was structurally unsound, and that was what was causing the
flooring to buckle. (T. 122-23). Tenporary repairs were not
done at that time because of concerns voiced by Sam Smth that
it would be very expensive and could create structural
problens for the trailer. (T. 64, 124, 127). Smth thought
they should replace the trailer. (T. 306).

Sergeant Wse wote a nenorandumto his supervisor,
Li eut enant DeFeo, in October 1990 requesting that the floor be
repai red because it could cause an injury if someone tripped
and fell. (T. 64-65, 67). DeFeo forwarded the menorandumto
central headquarters in Tallahassee. (T. 103, 105).

In July of 1991, Captain Robert Reynolds inspected the
trailer at the request of Lt.Col. Jack MPherson. (T. 81,

157). Captain Reynolds was assisting in the process of

5Sergeant Wse al so put up warning sighns, although there
was conflicting testinony about whether the signs were posted
before Juliano’s accident. See (T. 76-77, 225-27).

10



getting the problens with the trailer addressed, including the
floor. (T. 82, 109). Reynolds wote a nmenorandumto Lt. Col.
McPherson reporting on the condition of the trailer. (T. 157-
59, 166). Reynolds did not make any recommendati on or request
to repair the floor because he did not believe repair was
econom cally feasible. (T. 159-61). He did not have the
authority to order DOT mmi ntenance to repair the floor; he was
not in that chain of conmand. (T. 161). However, he
“recommended that the trailer be given top priority for
replacenment.” (T.159). MPherson also wanted to get a
replacenent trailer there. (T. 172-73).

The wheels were then set in notion to get a repl acenent
trailer. (T. 109, 169, 278). Wse, Rulison, and MPherson
were told that another trailer was on the way. (T. 84, 109,
294). Unfortunately, there was an unantici pated delay in
setting up a replacenent trailer. See (T. 172).

Juliano’s accident occurred in Septenber 1991. (T. 197).
The flooring was | ater patched by DOT mai ntenance, but not
t hrough Rulison. (T. 70). They cut out sone of the bunps and
| aid down plywood that stuck about an inch above the flooring.
(T. 83). In Sergeant Wse’'s opinion, the patch made the
sitution worse because “it was nuch easier to trip on that

because it was | ower. You couldn’t see it as well as the M.

11



St. Helen’s.” (T. 83). The construction department eventually
replaced the trailer with a permanent structure. (T. 147).

It was uncontradicted that neither Sgt. Wse nor Lt.
DeFeo had the authority to order DOT mai ntenance to nmake
repairs. See (T. 68-69, 105, 146). They could sinply request
it. (T. 68-69). Rulison had the authority to make tenporary
repairs, (T. 124), but not to spend the | arge amunt of npney
t hat appeared to be required. See (T. 121, 127-28). Rulison
t hought that it was probably the cost center manager or
someone in that chain of command who woul d authorize the
repairs. (T. 121). Neither Capt. Reynol ds nor Lt. Col.
McPherson could order Rulison to do any repairs because they
were not in Rulison’s chain of command. (T. 161, 171).
Rul i son never received the authorization to proceed with
repairs. (T. 127). Major M ckler was supervising the
repl acenent and construction of weigh stations. (T. 273).
However, his unit was not responsible for maintaining the
safety of the existing trailer. (T. 281).

DOT noved for a directed verdict at the end of the
plaintiff’'s case and at the close of all evidence. (T. 247,
366). In those notions, DOT renewed its position that DOT was
entitled to workers’ conpensation immunity under § 440.11(1).

(T. 250-51, 375). DOT then argued that if the unrel ated works

12



exception applied, the plaintiffs were required to neet the

hi gher standard of crim nal negligence because the fell ow

enpl oyees who were involved were supervisors. (T. 252-53). As
the plaintiffs did not present evidence of crimn nal

negl i gence, DOT argued that it was entitled to judgnent as a
matter of law. ® (T. 253). Plaintiff’s counsel responded that
this was covered by the earlier notions and was | aw of the
case. (T. 256). Judge Shea agreed and denied the notions.

(T. 376, 379).

During the charge conference, DOT requested a jury
instruction on the higher standard of negligence applicable to
supervi sors under workers’ conpensation law. (T. 346). Judge
Shea deni ed that requested instruction, (T. 348), and
instructed the jury on sinple negligence, (T. 453-55).

DOT al so objected to the plaintiff’s special instruction
on governnmental entities: “[I]t is very clear that what the
plaintiff is intending to do by this instruction is say DOT,
whoever it is, just DOT. That’'s not correct. They have to
find an enployee of DOT. And this instruction takes it out of

that.” (T. 337-38). Judge Shea overrul ed the objection and

6DOT al so raised this post-trial inits nmotion for new
trial and notion for directed verdict. (R 863). Judge Shea
al so denied that motion. (R 867).

13



instructed the jury that the issue was whet her

Fl ori da Departnment of Transportation, by

and through its enpl oyees, negligently

failed to maintain its premses in a

reasonabl e safe condition, or negligently

failed to correct a dangerous situation of

whi ch the defendant, Florida Departnment of

Transportation, by and through its

enpl oyees, either knew or should have known

by the use of reasonable care.
(T. 453). The jury was also instructed on respondeat superi or
liability. (T. 459). These instructions nmade it clear that
the jury could, indeed should, |ook at the institutional
negl i gence of DOT, not the negligence of any individual
enpl oyee.

Lastly, when it came tinme to decide on the verdict form
the plaintiff backpeddl ed on who was being alleged to be
negligent. Plaintiffs deleted Paul Mtchell and Johnny
McKni ght fromthe list. (T. 354). Although the plaintiff

consi dered addi ng nore nanes (T. 350), the case went to the

jury with seven nanes on the special verdict form

Verdict and Final Judgnment. The jury returned a verdict
findi ng negligence by five of the seven nmen |listed: Lt.
W I Iliam DeFeo, Sgt. M chael Wse, Capt. Robert Reynolds, R J.
Rul i son, and Lt.Col. MPherson. (R 855). Interestingly,
Plaintiff’s counsel in closing argunment essentially absol ved

Sgt. Wse of any wrongdoing. See (T. 395)(“l really would

14



have no problenms... |If you put a great big no after Sergeant
Wse's nanme”). The jury still included himin the group. The
jury found no negligence on the part of Sam Smith or WIIliam
M ckler. (R 855). The very nunmber of DOT enpl oyees found
negl i gent denonstrated that this was really institutional
negli gence, not the negligence of particular individuals.
Significantly, all the people found negligent were
supervisors. See (T. 100-02, 114, 155-56, 164-65, 176-77).
The jury allocated 30% of the fault to Juliano and 70% to
DOT. (R 856). Judge Shea entered a final judgnment in the
anount of $402,500.00. (R 871). This was above and beyond
t he workers’ conpensation benefits Juliano has received.

Appeal to the Third District Court. DOT filed a tinmely

notice of appeal to the Third District Court. (R 869). On
appeal , DOT argued that under 8§ 440.11(1) and Duffell, Juliano
was required not only to plead but to prove the negligence of
a fellow enployee in order to travel under the unrel ated works
exception to workers’ conpensation inmmunity. (Initial Brief
to 3d DCA at 11). Moreover, DOT argued that plaintiffs were
required to plead and prove crimnal negligence becaue all the
enpl oyees found negligent by the jury were supervisors.
However, plaintiff never presented evidence that Sgt. Wse or

any ot her person commtted crim nal negligence and the jury

15



was not even instructed on crimnal negligence. DOT also
chal | enged the conclusion that Juliano and the DOT enpl oyees
found negligent were actually involved in “unrel ated works.”
(Reply Brief to 3d DCA at 4-7). Therefore, DOT argued that
the trial court erred in denying the second notion for summary
judgnment, the notions for directed verdict, its proposed jury
instruction, and the nmotion for new trial.’

The Third District Court affirned. Fl ori da Dept. Of

Transp. v. Juliano, 744 So.2d 477 (Fla. 3d DCA 1999). In

di scussing the workers’ conpensation issues, the Third
District ruled “that the doctrine of res judicata precluded
the DOT fromraising or reraising any aspect of its workers’
conpensation defense on remand after the first appeal of this

cause. See Thomas v. Perkins, 723 So.2d 293, 294 (Fla. 3d DCA

1998) (under the doctrine of res judicata, appellant is
precluded fromraising any issues which were or should have
been raised on first appeal).” 744 So.2d at 478.

DOT sought discretionary review in this Court based on

conflict with this Court’s decision in U.S. Concrete Pipe Co.

v. Bould, 437 So.2d 1061 (Fla. 1983), and the Second

District’s decision in Two M Dev. Corp. v. Mkos, 578 So.2d

‘DOT al so rai sed issues relating to the conduct of the
trial.
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829 (Fla. 2d DCA 1991). This Court granted jurisdiction.
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SUMVARY OF ARGUMENT

The Third District Court held here that DOT was precl uded
fromraising any aspect of the workers’ conpensation |aw under
8 440.11(1), Fla. Stat., because that court had previously
affirmed the denial of sunmary judgnent based specifically on
the “unrel ated works” exception to workers’ conpensation
immunity. The end result in this case was that Juliano was
permtted double recovery for his injuries, contrary to both
t he plain | anguage and intent of the workers’ conpensation
statute. In these proceedings, this Court will determ ne the
proper scope of the law of the case doctrine and the proper
st andard when co-enpl oyees are charged with negligence under
the “unrel ated works” exception to workers’ conpensation
imunity.

This Court should reaffirmthat |aw of the case applies
only to questions of |law actually considered and determ ned in
a prior appeal of the sane case. The district court applied
the incorrect legal standard in this case. The issue relating
to the appropriate negligence standard for supervisors under
wor kers’ conpensation |aw raised in the second sunmary
j udgnment nmotion, and later notions for directed verdict, new
trial, and jury instructions was not actually or necessarily

decided in the first appeal. Moreover, the first
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interlocutory appeal was not a final determ nation of the

i ssue of whether DOT could be held liable under the “unrel ated
wor ks” exception to workers’ conpensation inmunity, and the
court could reconsider this issue given the evidence actually
presented at trial. The facts presented at trial were
materially different than those presented at the tine of the
first summary judgnment notion. Therefore, it was error to
rule that |aw of the case precluded consideration of these

i ssues.

On the nmerits, DOT is entitled to workers’ conpensation
inmmunity. The plaintiff neither pled nor proved that any
specific fellow public enployee was negligent -- let alone
cul pably negligent. Instead, the plaintiff and the trial
court treated DOT as the defendant in fact, not as sinply a
surrogate for a specific DOT enpl oyee as required by the
statute. At nost, the evidence presented at trial showed
institutional negligence by the enployer, DOT, not the
i ndi vi dual negligence of any specific DOT enpl oyees. |f DOT
were a private enployer there would be no question that it
woul d be entitled to workers’ conpensation imunity. There is
no support in the statutes, case law, public policy or conmon
sense for treating a public enployer differently and all ow ng

a public enployee double recovery. This Court should quash
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t he decision of the Third District Court and remand for entry
of judgnment for DOT.

Lastly, even if this Court rules that DOT was not
entitled to judgnent as a matter of law, this case should
still be remanded for a new trial because the jury was not
instructed on the cul pabl e negligence standard. At the very
|l east, DOT is entitled to have a jury determne its liability

under the correct standard.
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ARGUVMENT
LAW OF THE CASE DOES NOT PRECLUDE
ALL WORKERS' COMPENSATI ON | SSUES
IN THI S CASE.

This case raises the issue of the proper scope of the | aw
of the case doctrine. The Third District ruled in this case
“that the doctrine of res judicata precluded the DOT from
rai sing or reraising any aspect of its workers’ conpensation

def ense on remand after the first appeal of this cause.”

Florida Dept. of Transp. v. Juliano, 744 So.2d 477, 478 (Fla.

3d DCA 1999)(“Juliano 11”). The district court relied on its

decision in Thomas v. Perkins, 723 So.2d 293, 294 (Fla. 3d DCA

1998), for the proposition that “under the doctrine of res

judicata, appellant is precluded fromraising any issues which

were or should have been raised on first appeal.” Juliano 11

744 So.2d at 478. This ruling highlights a conflict in this
Court’s case |law on the |l aw of the case doctrine. See
generally Raynond T. Elligett, Jr. & Charles P. Schropp, La

of the Case Revisited, Fla.Bar J. 48 (March 1994) (hereinafter

“Elligett & Schropp”). This Court should rule, consistent

with the decision in U.S. Concrete Pipe Co. v. Bould, 437

So.2d 1061 (Fla. 1983), that |aw of the case only applies to
i ssues actually or necessarily determned in a prior appeal,

and not to issues that arguably could or should have been
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brought in a prior appeal.
The doctrine of law of the case is allied to res
judi cata, but addresses repeated rulings on the sane issue

within the sane acti on. See Finston v. Finston, 37 So.2d 423,

424 (Fla. 1948); Barry Hinnant, Inc. v. Spottswod, 481 So.2d

80, 82 (Fla. 1st DCA 1986); Harris v. The Lewis State Bank,

482 So.2d 1378, 1384 (Fla. 1st DCA 1986).% Two conflicting
i nes of case | aw have devel oped in Florida on the proper

scope of this doctrine. See generally Elligett & Schropp,

supra. One follows the standard applied in this Court’s 1983

ruling in U S. Concrete, 437 So.2d at 1063, that “[t] he | aw of

the case is limted to rulings on questions of |aw actually

presented and consi dered on a fornmer appeal.” See, e.qg., Two M

Dev. Corp v. Mkos, 578 So.2d 829 (Fla. 2d DCA 1991); Barry

Hi nnant, 481 So.2d at 82. The other appears to derive from an

ol der Florida Suprenme Court case, Airvac, Inc. v. Ranger Ins.

Co., 330 So.2d 467 (Fla. 1976), which applied a nmuch broader

standard. See, e.q., Valsecchi v. Proprietors Ins. Co., 502

So.2d 1310 (Fla. 3d DCA 1987); Marine M dland Bank Central

v.Cote, 384 So.2d 658 (Fla. 5th DCA 1980). The tine has cone

8l ndeed, the two terns appear to sonetines be confused.
See Barry Hinnant, 481 So.2d at 82. The Third District in
this case msidentified the appropriate doctrine.
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for this Court to resolve this conflict.

The | ower courts applied the incorrect |egal standard for
| aw of the case here. The courts also ignored the significant
di stinction between an appeal from a denial of summary
j udgnment and an appeal after final judgnent. The deci sion of
the Third District Court should be quashed.

A. Law of the Case applies only to issues

actual ly or necessarily determned in a

prior appeal .

U.S. Concrete involved an autonobil e accident caused by

t he negligence of U S. Concrete’s enployee. 437 So.2d at
1062. The jury awarded plaintiffs $800,000 in punitive
danmages. However, the jury did not specify whether U.S.
Concrete was vicariously liable, or whether liability arose
fromnegligent hiring of U S. Concrete s enployee. |d. at
1063. The defendants filed a post-judgnent interl ocutory
appeal challenging the excessiveness of the jury s verdict.
The district court reversed and ruled the verdict was
excessive. 1d. This Court quashed and remanded for
reinstatenment of the jury’'s verdict. 1d.

On remand, defendants chal | enged whet her they could
legally be vicariously liable for punitive damages. 1d.
Plaintiffs claimed that defendants were precluded fromraising
this issue because it was not raised in the prior appeal
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regardi ng punitive damages. This Court disagreed: “The
doctrine of law of the case is |imted to rulings on questions
of law actually presented and considered on a former appeal.”
Id.

U.S. Concrete followed an earlier decision in G eene V.

Massey, 384 So.2d 24, 27 (Fla. 1980). G eene sought a wit of
prohibition to prevent his retrial on double jeopardy grounds.
Id. The district court denied the wit. On appeal fromhis
conviction on retrial, Greene sought to raise the sanme double
jeopardy claim The district court refused to consider it,
citing |law of the case, and this Court agreed. 1d. This
Court held that a | ower court “may in subsequent proceedi ngs
pass on issues which have not necessarily been determ ned or
become | aw of the case.” |d.

However, prior to U S. Concrete and G eene, this Court

deci ded Airvac, 330 So.2d 467 |In Airvac, the plaintiff | ost
at trial, but successfully appealed the verdict. This Court
ruled that the defendant’s failure to cross-appeal the denial
of |l eave to anend the answer precluded anendnent after the
first appeal. 330 So.2d at 469.

Thus, in Airvac, this Court precluded consideration of
i ssues not actually or necessarily considered in the first

appeal . Subsequent courts have interpreted Airvac to preclude
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i ssues that could have been raised in the first appeal
effectively ruling that if the issue could have been raised in
the first appeal, it should have been raised and failure to do

so essentially waives the issue. See, e.g., Valsecchi, 502

So.2d at 1311.°

This Court’s nost recent opinions on | aw of the case do

not cite either Airvac or U.S. Concrete for |aw of the case,

so this conflict remai ns unresol ved. See Hol der v. Keller

Kitchen Cabinets, 610 So.2d 1264 (Fla. 1992); Wells Fargo

Arnored Servs. Corp. v. Sunshine Sec. & Detective Agency, 575

So.2d 179 (Fla. 1991); Brunner Enters., Inc. v. Departnent of

Revenue, 452So.2d 550 (Fla. 1984). However, these deci sions

appear to take an approach closer to that of U.S. Concrete.

Brunner involved the issue of when courts have the

authority to nodify rulings that were |aw of the case. 452

°Interestingly, the Third District’s decision in Thonmas V.
Perkins, 723 So.2d 292 (Fla. 3d DCA 1998), relied on in the
deci si on bel ow, does not cite Airvac. Instead, the opinion
cites two res judicata cases involving collateral proceedings
after final judgnent: Walker v. WAlker, 566 So.2d 1350 (Fl a.
1st DCA 1990), and Braden v. Braden, 436 So.2d 914 (Fla. 2d
DCA 1983). Although law of the case is a limted formof res
judicata, there is a significant difference between the
finality expected after final judgnment and interlocutory
review, where it is expected that there will be subsequent
proceedi ngs in that case.
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So.2d at 552. This Court stated that “[I]t is the general
rule in Florida that all questions of |aw which have been
deci ded by the highest appellate court becone the | aw of the
case.” Id. There is no nention of issues which could or
shoul d have been decided in the prior appeal.

Next, in Wells Fargo, Wells Fargo sued a security conpany

hired to protect its arnored vehicles because one of the
security guards participated in a robbery of a Wlls Fargo
vehicle. 575 So.2d at 179. The defendant appeal ed a default
judgment, arguing it did not receive proper service of

process. The district court ignored the default issues and
ruled that the original conplaint had failed to state a cause
of action because the security guard was acting beyond the
scope of his agency relationship with the defendant security
conpany. 1d. at 180. On remand, the trial court dism ssed the

conpl ai nt.

Wells Fargo then filed an amended conpl ai nt addi ng new
parties and theories of recovery. 1d. The trial court
di sm ssed the amended conplaint on statute of limtations
grounds. The district court affirned the result, but based
its decision on |aw of the case stating that the anended

conplaint “‘contain[ed] the sane causes of action ruled upon
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in the prior appeal and add[ed] new, different theories of
recovery not previously asserted.”” 1d. This Court disagreed:
“The | aw of -t he-case doctrine was neant to apply to natters
litigated to finality, not to matters that remain essentially
unresol ved due to the erroneous ruling of a |ower court.” 1d.

Wells Fargo conflicts with Airvac in that Airvac held

that the | aw of the case precluded anending a pleading after

r emand. See 330 So.2d at 469. Moreover, Wells Fargo has been

cited for the proposition that |aw of the case does not apply
to an issue not raised or litigated by the parties in a prior

appeal -- essentially the U S. Concrete standard. See

MWIlianms v. State, 620 So.2d 222, 225 n.2 (Fla. 1st DCA

1993) .

Later in Holder, this Court held that neither | aw of the

case, estoppel by judgnment, or res judicata apply “to a

conpensation claimthat was premature at the tinme of the prior
proceedi ngs and therefore was not adjudicated.” 610 So.2d at

1267. In so doing, this Court cited to 32 Fla.Jur. 2d,

Judgnents and Decrees 8 105 (1981), which states that “the
doctrine of law of the case may be invoked by either party as

to the questions that were actually considered and deci ded on

a former appeal involving the sanme action” -- again, the U.S.

Concrete standard.
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The U.S. Concrete approach sinply makes sense. A broader
standard would require parties involved in an interlocutory
appeal to raise every conceivable alternative issue or cross-
appeal every unfavorable interlocutory order out of fear that
it would later be determ ned that those issues or rulings
coul d have been included in the interlocutory appeal and thus
are barred by law of the case. This would fly in the face of
established law that trial courts retain the ability to

reconsider interlocutory rulings until final judgnent, see

Anders v. McGowen, 739 So.2d 132, 135 (Fla. 5th DCA 1999);

Bettez v. City of Mam, 510 So.2d 1242, 1243 (Fla. 3d DCA

1987), and that interlocutory appeals are limted to the

precise rulings permtted under the rules, see RD & G Leasing.

Inc. v. Stebnicki, 626 So.2d 1002 (Fla. 3d DCA 1993); Supal v.

Pel ot, 469 So.2d 949 (Fla. 5th DCA 1985); Chesler v. Hendler,

428 So.2d 730 (Fla. 4th DCA 1983).
It would al so potentially be a tremendous waste of

judicial resources. See Travelers Ins. Co. v. Bruns, 443

So. 2d 959, 960-61 (Fla. 1984)(reason for limted review of
interlocutory orders is to avoid waste of judicial resources).
Often, as here, the court’s ruling in the first appeal

determ nes whether it is even necessary to consider

alternative claims. For exanple, in Two M the plaintiff
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chal l enged a tax assessnent on two grounds: (1) that the
property was not substantially conpleted at the tine of the
assessnent, and (2) that even if the property was
substantially conpleted, the assessnent was still excessive
under the statutory criteria. 578 So.2d at 830. The trial
court ruled the property was not substantially conpl eted.
That deci sion was reversed on appeal

The trial court ruled on remand that it had no
jurisdiction to consider the excessiveness of the assessnent.
Id. On appeal, the Second District reversed because the first
appeal did not address the propriety of the assessnent as
substantially conpl eted property, so |law of the case did not
apply. 1d. at 830-31. Essentially, it was only after the
first appeal that the issue of the assessnment of substantially
conpl eted property could properly be addressed. |If the
property was not substantially conpleted, that determ nation
was unnecessary.

This Court set out the proper standard for |aw of the

case in U.S. Concrete. Only issues actually or by necessary
inplication decided in a prior appeal should be precluded by

| aw of the case. In effect, U.S. Concrete sub silentio

overrul ed Airvac. This Court should reaffirmthe rule in U._S.

Concrete and di sapprove all decisions in conflict with it.
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The decision of the Third District in this case nust be

guashed because the court applied the wong standard.
B. The first interlocutory appeal in this case
did not actually or necessarily decide al
!ssues relating to workers’ conpensation
i muni ty.

The first appeal in this case was an interlocutory appeal
of denial of summary judgnent based on workers’ conpensation
inmmunity. (R 360-68; A. 37-38). DOT argued that it was
entitled to inmmunity unless Juliano named all the specific
enpl oyees alleged to be negligent, thereby bring this suit
under the “unrel ated works” exception in the next to the | ast
sentence of 8§ 440.11(1), Fla.Stat. (A. 38-55). In response,
Juliano argued that he had named a specific enpl oyee, Sgt.
Wse, and therefore summary judgnent was inappropriate. (A
56-69). Thus, the only issue before the Third District in the

first appeal was the propriety of summary judgnment. The Third

District affirmed wi thout opinion, nmerely citing Holmes County

School Bd. v. Duffell, 651 So.2d 1176 (Fla. 1995). Florida

Dept.of Transp. v. Juliano, 664 So.2d 77 (Fla. 3d DCA

1995) (“Juliano 1").

At nmost, Juliano | decided that the plaintiff was not
required to specifically plead who the negligent fellow
enpl oyee was to survive summary judgnent under the “unrel ated
wor ks” exception in the next to the | ast sentence of §
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440.11(1). It was sufficient that at some point the plaintiff
clainms at | east one specific fell ow enpl oyee was negligent. 10
The court essentially ruled that Juliano’s bel ated all egation
that Sgt. Wse had been negligent created an issue of disputed
fact sufficient to survive summary judgnment.!' The court was
not presented with the issue of the appropriate standard for
negl i gence under the | ast sentence of § 440.11(1) where the
fell ow enpl oyee was a supervisor--the issue raised in the
second summary judgnent notion. Nonetheless, the Third
District ruled that because DOT unsuccessfully appeal ed one
aspect of workers’ conpensation immunity, it could not raise

“any aspect” of workers’ conpensation imunity. Juliano II.

This extrenely broad ruling was error. See McWIIlianms, 620
So.2d at 225 (issues not presented to court in interlocutory
appeal were not precluded from consideration in proceedi ngs

after remand).

10As di scussed infra note 15, DOT does not concede the
correctness of this ruling.

M1t is inmportant to renenber that the first appeal in
this case was taken before Fla.R App.P. 9.130(a)(3)(C(vi) was
anended. The anmendnent clarified that interlocutory appeal is
avai l able only when a trial court denies summry judgnent
expressly on the basis that workers’ conpensation inmmunity is
i napplicable as a matter of |aw not, as was the case in the
first appeal here, because there are disputed issues of fact.
See Hastings v. Denm ng, 694 So.2d 718 (Fla. 1997).
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Nor was a determ nation of the proper standard of
negli gence for a supervisor necessary for the outconme of the
first appeal. As in ITwo M if the Third District had rul ed
that DOT was entitled to summary judgnent because Juliano had
failed to specifically plead that Sgt. Wse or others were
negligent, the issue of the proper standard of negligence
woul d never need to be addressed. Therefore, both the trial
court and the Third District erred in ruling that |aw of the
case precluded consideration of the second summary | udgnent
nmotion--the two nmotions sinply addressed different aspects,

i ndeed conpletely different sentences of 8§ 440.11(1).1"?

Mor eover, DOT not only raised the issue of the proper
standard of negligence in its second summary judgment notion;
DOT also raised it in nmotions for directed verdict at the end
of the plaintiff’s case-in-chief, at the cl ose of al
evi dence, and post-trial. (T. 247, 366; R 863). DOT raised
it during the charge conference in proposing its jury
instructions and objecting to the plaintiff’s proposed jury
instructions. (T. 337-38, 346). DOT also renewed its

objection to permtting suit under the “unrel ated works”

L2Furt hernore, DOT's second notion was not frivol ous. The
order granting fees and costs under 8§ 57.105, Fla. Stat.,
shoul d be vacated on remand.
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exception, based on the evidence as presented at trial. (T.
250-51, 375).

This was proper. “The failure to grant a summary
j udgment does not establish the |aw of the case; [it] nerely

defers the matter until final hearing.” City of Coral Gables

v. Baljet, 250 So.2d 653, 654 (Fla. 3d DCA 1971); see also

Hastings v. Demm ng, 694 So.2d 718, 720 (Fla. 1997)(Unl ess

court ruled that enployer was not entitled to workers’
conpensation immuunity as a matter of law, it nay be raised at
trial). Affirm ng that denial of sunmary judgnent does not do

anything nore. See Steinhardt v.Steinhardt, 445 So.2d 352,

356-57 (Fla. 3d DCA 1984)(quoting Baljet).

On appeal after final judgnment, DOT chall enged all of
these rulings under the record as perfected at trial. See
(Initial Brief to 3d DCA). Yet, the Third District addressed
only the denial of DOT's second summary judgnment notion.

Juliano |IIl, 744 So.2d at 478.

Law of the case applies in subsequent proceedi ngs only

where the material facts remain unchanged. See Tol edo V.

Hi | | sborough County Hosp. Auth., 747 So.2d 958, 960 (Fla. 2d

DCA 1999); Saudi Arabian Airlines Corp. v. Dunn, 438 So.2d

116, 123 n.9 (Fla. 1st DCA 1983). For exanple, in Saudi
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Arabian Airlines, the plaintiff filed suit against an enpl oyer
for injuries allegedly caused by the negligent driving of
Saudi’s enpl oyee. The first appeal was on denial of a notion
to abate and to dismss for failure to state a cause of action
agai nst enpl oyer Saudi under the doctrine of respondeat
superior. 438 So.2d at 118. The district court found that
the allegations were sufficient to charge that Saudi’s
enpl oyee was acting within the scope of his enploynent at the
time of the accident. The jury found for the plaintiff. 1d.
at 119. Saudi appealed the final judgnment. The plaintiff
argued that the ruling in the first appeal was | aw of the case
as to whether the driver was acting within the scope of his
enpl oynent. The Second District disagreed. “Since this
court’s prior decision was determ ned on the basis of
al | egati ons and not proof, the |law of the case doctrine does
not bar this court’s review of the proof presented at trial.”
Id. at 123 n.9.

Simlarly here, the Third District’s ruling in the first
appeal only determ ned whet her DOT was entitled to summary
j udgnment based on the allegations and facts presented at that
time. By the end of trial, the record was far different from
what was available to the trial court and the Third District

in the first appeal. 1In the interlocutory appeal, Juliano had
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al l eged only Sgt. Wse was negligent. See (A 10, 56-69). By
t he beginning of trial, Juliano had alleged nine nen,
including Sgt. Wse, had been negligent. (R 840). Then by
the end of trial, Juliano had | owered that nunber to seven,
including Sgt. Wse. Those seven were |isted on the verdict
form (R 855). However, in closing argunent, Juliano’s
attorney essentially gave the jury perm ssion to absolve Sgt.
Wse of any wrongdoing. (T. 395)(“l would really have no
problens . .. If you put a great big no after Sergeant M chael
Wse's nane”). The jury returned a verdict finding five of

t he seven, including Sgt. Wse, had been negligent. (R 855).
Al'l those found negligent were supervisors. (T. 100-02, 114,
155-56, 164-65, 176-77). As the facts and evidence avail abl e
to the court after trial were materially different, |aw of the
case does not apply.

In sum this Court should reaffirmits decision in U.S.
Concrete that |law of the case applies only to questions of |aw
actual ly considered and determned in a prior appeal of the
sane case. The district court applied the incorrect |egal
standard in this case. The issue relating to the appropriate
negl i gence standard for supervisors under workers’
conpensation |law raised in the second summary judgnment notion,

and later notions for directed verdict, newtrial, and jury
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instructions was not actually or necessarily decided in the
first appeal. Moreover, the first interlocutory appeal was
not a final determ nation of the issue of whether DOT coul d be
held i able under the “unrel ated works” exception to workers’
conpensation immunity, and the court could reconsider this

i ssue given the evidence actually presented at trial. The
facts presented at trial were materially different than those
presented at the time of the first sunmmary judgnent notion.
Therefore, it was error to rule that |aw of the case precluded
consi deration of these issues. The decision of the Third

District in this case should be quashed.

I1. UNDER WORKERS COMPENSATI ON LAW
DOT COULD NOT BE HELD LI ABLE IN
THIS CASE FOR I TS SI MPLE
| NSTI TUTI ONAL NEGLI GENCE.
The analysis of this issue “nmust begin with the prem se,
now wel | established in our |law, that workers’ conpensation
generally is the sole tort renmedy available to a worker

injured in a mnner that falls within the broad scope and

policies of the workers’ conpensation statute.”'® Byrd v.

BAs di scussed above, | aw of the case does not apply and
this case nust be decided on its nmerits. Even if this Court
finds that | aw of the case could apply, this Court should
still decide the workers’ conpensation |aw i ssues on their
merits because strict adherence to | aw of the case woul d cause
a mani fest injustice. See Strazzula v. Hendrick, 177 So.2d 1,
4 (Fla. 1965).
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Ri char dson- Greenshi el ds Securities, Inc., 552 So.2d 1099, 1100

(Fla. 1989). Juliano has received, and is continuing to
recei ve, workers’ conpensation benefits for this injury. The
evi dence presented at trial made it clear that Juliano is
seeki ng double recovery fromthe State of Florida for the
failure of the systemto correct a potentially hazardous
condition in time to prevent the plaintiff’s injury. This is
not the type of fellow enployee negligence contenplated by the
“unrel at ed works” exception to workers’ conpensation immunity.
This case should be remanded for entry of judgnment for DOT.
Under 8§ 440.11(1), workers’ conpensation benefits are an
exclusive remedy and are “in place of all other liability of
enpl oyers. Enpl oyees of the same enployer al so receive
immunity. 1d. However, the injured enpl oyee may sue fell ow
enpl oyees who “are assigned primarily to unrel ated works
within public or private enploynment” for sinple negligence.
ld.

In Hol nes County School Rd. v. Duffell, 651 So.2d 1176

(Fla. 1995), this Court ruled that the “unrel ated works”

exception should be read in pari nmateria with 8 768.28(9)(a),

Fla.Stat., part of the sovereign immunity statute. 651 So.2d
at 1178-79. Section 768.28(9)(a) requires that all actions

for negligence of public enployees be maintained agai nst the
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governnment enpl oyer--effectively i munizing public enployees.
Therefore, in cases of governnental enployees involved in
unrel ated works, the agency nay be sued as a surrogate
defendant. |d. at 1179.

As this Court noted, “[a] contrary interpretation
facilitates unequal treatnent anong pubic and private
enpl oyees.” |d. Indeed, the plain | anguage of both statutes
indicates that the legislature intended to treat public and
private enpl oyees the sanme. “[I]t is illogical to assune .

section 768.28(9) was intended to eviscerate the public

enpl oyee’s statutory right to redress injury under section
440.11(1), while the private enployee’s statutory right to
redress injury under the same section remains intact.” |d.
In addition, use of the |anguage in 8§ 440.11(1) “*within
public or private enploynent’ can only be read as conferring
the sanme statutory rights to both public and private
enpl oyees.” |d. The case at bar involves precisely that,
i.e., granting the same rights, no nore and no |less, to public
and private enployees under the statutory schene.

The trial court in this case erred in not granting the
second summary judgnent or directed verdict notions for DOT
because what Juliano plead and proved was at best

institutional negligence--not the individual negligence of any
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particul ar enployees involved in unrelated works as required
by 8 440.11(1), Fla.Stat., and this Court’s decision in
Duffell. Moreover, there was no evidence on which a jury

could lawfully have found the DOT supervisors involved

crimnally negligent. DOT is entitled to judgnent as a matter
of | aw.
A. Juliano failed to plead or prove the

negli gence of specific individual enployees
caused his injury.

| f Juliano had been a private enpl oyee, he would have
been required to plead and prove that a specific naned fell ow
enpl oyee involved in unrel ated works was negligent. See,

e.d., Johnson v. Conmet Steel Erection. Inc., 435 So.2d 908

(Fla. 3d DCA 1983). Indeed, that fellow enployee would be the
defendant in the case. See id. Under 8§ 768.28(9)(a) and
Duffell, a governnent enployer |ike DOT stands in the shoes of
the fell ow enpl oyee “as a surrogate defendant.” 651 So.2d at
1179. However, nothing in that statute or Duffell indicates
that plaintiff Juliano thereby beconmes exenpt from pl eading
and proving the negligence of an individual fellow public
enpl oyee involved in unrel ated works.

A contrary interpretation would eviscerate the workers’
conpensation immunity statute where there is a public

enpl oyer. Institutional enployers |ike governnental agencies
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operate only through their enployees. If plaintiffs are
permtted to plead and prove nerely that the agency “by and

t hrough its enpl oyees” acted negligently, that would enconpass
virtual ly any conceivable situation. Governmental entities
woul d no | onger be protected by workers’ conpensation inmmnity
and public enpl oyees would be entitled to double recovery.

As this Court noted in Duffell, public and private
enpl oyees shoul d be treated equally under the statutory
scheme. It is illogical to assune that the |egislature
intended to all ow double recovery where taxpayer dollars are
i nvol ved whil e prohibiting double recovery for private
enpl oyees.

Yet that is precisely what occurred here. Juliano
accepted workers’ conpensation benefits, but still sued DOT to
recover for his injuries. Juliano should have been required
to plead and prove individual negligence by specific DOT
enpl oyees. He did not.

First, the conplaint named no specific enpl oyee whose
negli gence all egedly caused Juliano’s injuries. (R 1-7). The
first time any specific name was nentioned in a pleading was
in the response to DOT's first nmotion for summary judgment.
See (A. 12). That nane was Sgt. Wse. Even then, Juliano did

not plead facts sufficient to show Sgt. Wse was involved in
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unr el at ed wor ks. Nonet hel ess, the trial court and Third
District Court ruled that this was sufficient to survive the
first motion for summary judgnment. Juliano |I. That was

error. See Dade County School Bd. v. Laing, 731 So.2d 19

(Fla. 3D DCA 1999)(teacher and custodian not primarily
assigned to unrel ated works; summary judgnent for school
board) . 14

Even assum ng, however, that the |ower courts’ rulings on
sunmary judgnent were correct, however, Juliano still had to
prove it at trial. He did not.

In the interimbetween the remand fromthe first appeal
in 1995 and the trial in Decenber 1997, DOT repeatedly
requested a conplete list of those fellow public enployees
Juliano alleged were negligent. See (R 571, 803). It was
only on the eve of trial that Juliano’s counsel finally
supplied a letter with nine nanes on it: Paul Mtchell, Lt.
Bill DeFeo, Sgt M chael Wse, Capt. Robert Reynolds, R J.
Rul i son, Lt Col. MPherson, Johnny MKni ght, Sanmuel Smth, and

Maj. WIlliam Mckler. See (R 840).

Under 8§ 440.11(a), if the fellow enployee is not
primarily assigned to “unrelated words,” the plaintiff nust
show the fellow enpl oyee acted “with willful and wanton
di sregard or unprovoked physical aggression or with gross
negligence.” Sinple negligence would not be sufficient.
Sinple negligence is all that was clainmed in this case.
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Then, at trial, it became excruciatingly clear that DOT
was not nerely the defendant on paper--it was the negligent
party on trial. Plaintiff’s counsel resisted any inplication
that plaintiff had to prove the negligence of any specific
i ndi vi dual because DOT was the defendant:

Now what | am having problems with is he is

trying to pin ne down right now as to how I

am going to argue ny closing argunent and

who | am going to say was the good guy and

you keep producing this list of people and

saying the plaintiff has said he is nmaking

it as Your Honor indicates appear to be a

trial of, against sone individuals which it

truly isn't, it is just a mnor quirk in

the statute that says by and through

enpl oyees.
(T. 97). The trial court agreed: “It sounded |like you were
sayi ng individual defendants which really isn’t the case.
They are basically agents that may have caused the enployer to
be liable.” (T. 96).

Juliano then presented his case--including the testinony
of only six of the nine allegedly negligent fell ow enpl oyees
fromthe |ist provided right before trial.

The story that unfol ded through their testinony was one
at nost of institutional enployer negligence. Sergeant Wse
and the other DOT supervisors were aware of the poor condition

of the floor and were in the process of doing sonething about

it when Juliano was injured. (T. 53, 55-57, 157-59, 166,
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278). Each of themfollowed the strict chain of comand used
by the agency. Assessnents were nade, reports were witten,
and plans were made to replace the weigh station trailer.
Juliano’s accident unfortunately occurred in the interim See
(T. 172). There was no evidence that any individual DOT

enpl oyees failed to do what they were required to do as part
of their job.

Per haps nost significantly, the jury was instructed that
it had to find negligence by DOT acting through its enpl oyees,
i.e., institutional rather than individual negligence. Over
obj ection, the trial court instructed the jury that the issue
was whet her

Fl ori da Departnent of Transportation, by

and through its enployees, negligently

failed to maintain its premses in a

reasonabl e safe condition, or negligently

failed to correct a dangerous situation of

whi ch the defendant, Florida Departnment of

Transportation, by and through its

enpl oyees, either knew or shoul d have known

by the use of reasonable care.
(T. 453). The jury was also instructed on respondeat superi or
liability. (T. 459). These instructions made it clear that
the jury could, indeed should, |ook at the institutional
negli gence of enployer DOT, not the negligence of any

i ndi vi dual enpl oyee.

| ndeed, the very fact that the verdict formwent to the
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jury with seven nanes of potentially negligent enployees, and
the jury returned a verdict finding five of them negligent,
shows that it was the systemthat failed, not any individual
enpl oyee. Not surprisingly, all of the fellow public

enpl oyees found negligent were supervisors. “Providing a safe
place to work is the essence of the enployer’s responsibility
to its enployees; its officers and directors are not subject
to a third-party lawsuit for the failure of the enployer to

provi de a safe workplace. Such an exception would essentially

obliterate the immunity provided by the statute.” Kennedy v.
Moree, 650 So.2d 1102, 1107 (Fla. 4th DCA 1995)(citations
omtted). Because the plaintiff proved only institutional
negli gence by the enployer in failing to provide a safe
wor kpl ace, DOT was entitled to judgnent as a matter of |aw. 1°

See Swilley v. Econony Cab Co., 56 So.2d 914 (Fla. 1951);

Qgden v. Departnment of Transp., 601 So.2d 1300 (Fla. 3d DCA

1992).
Therefore, the trial court and the Third District erred
in denying the first nmotion for sunmary judgnent because

Juliano failed to plead facts sufficient to allege negligence

®\Mor eover, arguably all were involved in different
aspects of the related work of maintaining and operating weigh
stations, and not “unrel ated work” under the statute. See
Vause v. Bay Med. Ctr., 687 So.2d 258 (Fla. 1st DCA 1996).
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by a specific fell ow enployee primarily assigned to unrel ated
works. To the extent that ruling is |aw of the case, this
Court should still rule because strict adherence to that
doctrine would cause manifest injustice. However, even if the
ruling on the first summary judgnment notion is |eft

undi sturbed, this Court should rule that the trial court erred
in denying DOT"s notions for directed verdict because the
plaintiff failed to prove individual negligence by a specific

DOT enpl oyee at trial.

B. Juliano did not plead or prove cul pable
negl i gence by DOT enpl oyees.

Duffell did not involve the alleged negligence of a
manager or supervisor. See 651 So.2d 1176. Therefore, this
Court did not have occasion to address the | ast sentence of 8§
440.11(1) which provides a higher standard of negligence when
the fellow public enployee is a “sole propriety, partner,
corporate officer or director, supervisor, or other person who
in the course and scope of his or her duties acts in a
manageri al or policymaki ng capacity.”

Prior to 1988, an injured enployee could sue a corporate
of ficer or supervisor under the sane standard as any ot her

fell ow enpl oyee. See Kennedy, 650 So.2d at 1106. However in

1988, the legislature differentiated between the two types of
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enpl oyees and provided that a supervisor cannot be held |liable
unl ess his or her conduct rose to the | evel of cul pable or

crimnal negligence. See 1988 Fla. Laws ch. 88-284; see also

Eller v. Shova, 630 So.2d 537 (Fla. 1993); Sublieau v.

Sout hern Forming, Inc., 664 So.2d 11 (Fla. 3d DCA 1995);

Kennedy, 650 So.2d at 1106. As fellow enpl oyees of any type
generally share the enployer’s workers’ conpensation immnity
unl ess they act intentionally or with gross negligence, see 8§
440.11(1), the additional provision nust only apply when the
supervi sory enpl oyee is engaged in “unrel ated work.” Thus,
it is when the plaintiff is travelling under the “unrel ated
wor k” exception to workers’ conpensation imunity that the
next sentence of 8 440.11(1) becones applicable. O herw se,

it is nmere surplusage. See Unruh v. State, 669 So.2d 242, 245

(Fla. 1996) (courts should read statutes to give all parts
effect).
A private enployee would be required to prove cul pable

negli gence by the supervisory fellow private enpl oyee. See,

e.qg., Eller, 630 So.2d 537; Kennedy, 650 So.2d 1102;

Subl i neau, 664 So.2d 11; Ross v. Baker, 632 So.2d 224 (Fla. 2d

DCA 1994). O course, under § 768.28(9)(a), the state agency
wll still be listed as the surrogate defendant for the

supervi sory public enployee as with any other public enployee.
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Agai n, however, there is nothing in either 8§ 440.11(1) or 8§
768.28(9)(a) that inplies that this substitution of defendants
sonehow changes the standard of negligence applicable to that
cl ass of enployees. To rule otherw se would be to treat
public and private enployees differently; public enployees
woul d only have to show that their supervisor was negligent,
whereas the private enployee would have to show cul pabl e
negl i gence.

The distinction between general and supervisory enpl oyees
sinply makes sense. Suit against supervisory personnel acting
in a managerial or policymaking capacity is essentially a suit
agai nst the enployer itself. As this Court noted in Eller,

t he purpose of the 1988 anendnent addi ng this hightened
standard of negligence was “to clarify that all policymkers,
regardl ess of their positions as either enployers or co-

enpl oyees, are treated equally.” 630 So.2 at 542.

Wt hout this distinction, the exception would essentially
swal low the rule, i.e., a plaintiff could avoid workers’
conpensation immunity sinply by suing those in control of the
agency or corporate enployer for personal negligence. See
Kennedy, 650 So.2d at 1107. The type of double recovery
permtted by the |ower courts’ ruling in this case is

preci sely what the workers’ conpensation statutes are designed
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to avoi d.

The hi gher standard of negligence applicable to
supervi sory enpl oyees represents a conprom se, bal ancing the
policies underlying workers’ conpensation imunity with the
rights of injured enployees. The legislature permtted injured
enpl oyees to sue supervisors personally, but only if their
actions were so egregious as to constitute crimnal or
cul pabl e negligence. Moreover, where the enployer is a
government al agency, |ike the DOT, this higher standard
becomes even nore significant because recovery will be against
t he agency itself.

In this case, Juliano neither plead nor proved that any
fell ow public enployee had comm tted cul pabl e negligence. Yet
the only enployee alleged at the tinme of the second notion for
sunmary judgnment to be negligent (Sgt. Wse), (R 497; A 80),
and all of the five enployees found negligent by the jury,
wer e supervisors acting in their supervisory capacity, see (T.
100- 02, 114, 155-56, 164-65, 176-77).

The courts have defined cul pabl e negligence as
“negligence of a gross and flagrant character which evinces a
reckl ess disregard for the safety of others.” Ross, 632 So.2d

at 225. This conduct “nust be equivalent to a violation of
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| aw constituting a first-degree m sdemeanor or higher crinme.”
Kennedy, 650 So.2d at 1106.

Here, the evidence showed that despite the efforts of
Sgt. Wse and ot her DOT supervisors, the floor was not
repaired or the trailer replaced before Juliano was injured.
On this record, there was no evidence on which a jury could
lawfully find that the DOT supervisors were crimnally

negligent. See Swilley, 56 So.2d 914; Ogden, 601 So.2d 1300.

The Second District addressed a simlar situation in
Ross, 632 So.2d 224. In that case, the plaintiff was painting
on a construction site near a hole. A co-worker suggested
usi ng a nearby piece of plywod to cover the hole.

Unbeknownst to them that plywood was being used to cover

anot her hole. The plaintiff fell through the hidden hole
while attenpting to nove the plywood. 1d. at 225. The
plaintiff sued the site superintendant and the president of
the construction conpany, alleging they negligently failed to
adequately provide a safe job site. At |east one of the

def endants knew that additional safety precautions were needed
at that construction site.

The Second District Court noted that for either man to
| ose the protection of workers’ conpensation inmmunity, their

conduct had to rise to the |level of cul pable negligence. |d.
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The court ruled that it did not and reversed the denial of
sunmary j udgnent.

In this case, it is arguable that the

danger presented by the hole could have,

and shoul d have, been protected by a better

met hod than a | oose sheet of plywood.

Nevert hel ess, under the cul pabl e negligence

standard, we conclude there is no question

of fact and that these defendants were

entitled to judgnent as a matter of |aw.

Assuni ng that both men had actual know edge

of this problem the corporations efforts

to cover the hole were sufficient to show a

degree of care that exceeded the cul pable

negl i gence standard.
Id. at 226. Thus, even if the defendants actually knew
addi ti onal steps were necessary to nake the site safe, that
was insufficient to show cul pabl e negligence as a matter of
I aw.

Simlarly here, the uncontradicted evidence was that Sgt.

Wse and the other DOT supervisors were aware of the poor
condition of the floor and were making efforts to replace the
trailer. See (T. 53, 55-57, 157-59,166, 278). At the tine,
it appeared that a sinple repair would be very expensive and
could make the situation worse by jeopardi zing the structural
integrity of the whole trailer. See (T. 64, 124, 127).
Unfortunately, despite their efforts, the trailer was not

repl aced before Juliano was injured. Moreover, the bunps and

dips in the floor were an obvious, not a hidden, hazard. (T.
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60) .

Al t hough it is arguable that nore could, and perhaps
shoul d, have been done nore quickly to renedy the situation,
the evidence in this record sinply does not show that this
hazard, or the delay in repairing it, was the result of
cul pabl e negligence by any DOT enpl oyee. Their negligence, if
any, was not “of a gross and flagrant character which evinces
a reckless disregard for the safety of others.” See Ross, 632
So.2d at 225. DOT is entitled to judgnent as a matter of |aw.
The court erred in denying DOT's second notion for sunmary
j udgnment and the notions for directed verdict.

Lastly, even if this Court rules that DOT was not
entitled to judgnment as a matter of law, this case should
still be remanded for a new trial because the jury was not
instructed on the cul pabl e negligence standard. At the very
|l east, DOT is entitled to have a jury determne its liability

under the correct standard. See Luster v. Moore, 78 So.2d 87,

88 (Fla. 1955); Ketchen v. Dunn, 619 So.2d 1010, 1012 (Fla. 2d

DCA 1993) .

In sum DOT is entitled to workers’ conpensation
inmmunity. The plaintiff neither pled nor proved that any
specific fellow public enployee was negligent -- let alone

cul pably negligent. Instead, the plaintiff and the trial
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court treated DOT as the defendant in fact, not as sinmply a
surrogate for a specific DOT enpl oyee as required by the
statute. At nost, the evidence presented at trial showed
institutional negligence by the enployer, DOT, not the
i ndi vi dual negligence of any specific DOT enpl oyees. |f DOT
were a private enployer there would be no question that it
woul d be entitled to workers’ conpensation inmmunity. There is
no support in the statutes, case law, public policy or conmon
sense for treating a public enployer differently and all ow ng
a public enployee double recovery. DOT is entitled to
judgnment as a matter of law. This Court should quash the
decision of the Third District Court and remand for entry of
j udgment for DOT.
CONCLUSI ON

For the foregoing reasons, Petitioner FLORI DA DEPARTMENT
OF TRANSPORTATI ON respectfully requests this Court to quash
t he decision of the Third District Court of Appeal and renand
for entry of judgnment for Petitioner. |In the alternative,
Petitioner respectfully requests this Court to remand for a

new trial.
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