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| | nt roduction

Pursuant to the request of this Court, the Rules of Judicial
Adm nistration Committee of the Florida Bar (the RJA Conmttee)
files these comments in response to the proposed rule anendnents
suggested in the Interim Report of the Ad Hoc Commttee on the
| npl enentation of the Kayla McKean Act (Interim Report) dated
Decenber 30, 1999. The RJA Committee considered this matter in
detail at a neeting called specifically for this purpose on February
25, 2000. Prior to this neeting, a subconmttee of the RJA
Committee considered the Interim Report and presented its evaluation
to the entire RIA Committee. The comments contained in this

response represent the unaninous view of the RJA Commttee.

[1. Whether This Court Should Adopt
a Mandatory Reporting Requirenent

The RJA Commttee believes the nmost inportant issue facing this
Court is whether the Court wll adopt any rules mandating reporting
requi renents for judges. In this regard, the RJA Conmittee agrees
wth the conclusions of the Ad Hoc Commttee on the Inplenentation
of the Kayla McKean Act (Ad Hoc Commttee), as well as those of the
Fam|ly Law Rules Conmittee, concerning separation of powers. The
RJA Committee fully concurs wth the conclusion of the Ad Hoc
Comm ttee, stated at page 6 of the Interim Report, that the Florida
Legi sl ature does not have the power to require judges to report to

an executive agency and then to subject judges to crimnal sanctions

for failure to do so.




A. Separation of Powers

The responsibility to adopt rules for practice and procedure in
all courts resides within this Court. See Art. V, § 2, Fla. Const.
Al t hough rules of procedure nmay be repealed by general |aw enacted
by two-thirds vote of each house of the Legislature, this Court has
not, in the past, enacted rules concerning child abuse reporting
requi renents. Therefore, because this Court has not previously
adopted rules addressing this subject, the Legislature had no

constitutional authority to act as it did. See Johnson v. State,

336 So. 2d 93, 95 (Fla. 1976) ("To permt a law to stand wherein the
Legislature requires the destruction of judicial records would
permt an unconstitutional encroachnent by the |egislative branch on
the procedural responsibilities granted exclusively to this
Court.")

The present enactnent, Chapter 99-168, Laws of Florida, the
Kayl a McKean Child Protection Act (Act), goes far beyond adopting an

ethical code for judicial officers as in |ln re The Florida Bar _ 316

so. 2d 45 (Fla. 1975), or mandating expungenent of certain court
records, as in Johnson. The Act would inpose a nmandatory
requi r enent upon judges to report suspect ed child abuse,
abandonnent, or neglect. See § 39.201(1)(g), Fla. Stat. (1999).
This requirenent would be triggered when a judge "knows, or has

reasonabl e cause to suspect, that a child is abused, abandoned, or

negl ected . . ., v Id. The Act then prescribes a manner of




reporting and purports to crimnalize knowing and willful failure to
report by a person "who is required to report known or suspected
child abuse, abandonnent, or neglect . ,,." § 39.205(1), Fla.
Stat. (1999).

The rRJA Committee recognizes the benevolent intentions of the
Legi sl ature. Nevert hel ess, the RJA Conmittee struggles to envision
an argunent by which the legislation as enacted could wthstand a
chal l enge under Article V, section 2 of the Florida Constitution.
This Court has control of the procedural nmeans by which a judge
acconplishes official admnistrative duties. | ndeed, the Rules of
Judicial Admnistration are intended to govern admnistrative
matters in all courts to which the rules are applicable by their
terns. The Legislature may no nore properly enact a child abuse
reporting requirement applicable to judges in the performance of
their official duties, than it could "adopt an ethical code of
conduct which would govern the judiciary, whether it concerns

financial disclosure or otherwise." In re The Florida Bar, 316 So.

2d at 47.

B, Judicial Independence and Inpartiality
Apart from constitutional considerations, the RJA Conmttee

woul d voice its concern that mandatory reporting requirenents

enacted by rule of this Court would nonetheless adversely inpact

traditional notions of judicial independence. A though the Ad Hoc




Comm ttee recognized the separation of powers problem attendant to
a mandatory reporting requirement inposed by the Legislature, that
comm ttee has neverthel ess requested this Court to adopt such a
reporting requirement by an anmendment to Rule 2.050, Florida Rules
of Judicial Adninistration. The RJIA Conmittee believes that a
requi rement by which judges would report ex parte to an executive
agency undernines to the notion of an independent judiciary as
enbodied in Florida's Code of Judicial Conduct (Code).

Pursuant to the Code, a judge nust at all tinmes act "in a
manner t hat pronot es public confidence the integrity and
inpartiality of the judiciary." Fla. Code Jud. Conduct, Canon 2A
Moreover, "[al judge shall uphold the integrity and independence of
the judiciary." Fla. Code Jud. Conduct, Canon 1. As this Court has
stated in the Preanble to the Code, "our legal system is based on
the principle that an independent, fair, and conpetent judiciary
will interpret and apply the laws that govern us." Publ i c
confidence in the judicial system hinges upon the perception that
judges are fair and objective. A fair and objective judge wl|
decide an issue only after considering the evidence. Such is the
essence of a deliberative adjudicatory process.

Judges serve first and forenost as neutral and objective
deci si on- makers. Every litigant deserves a fair decision from a

judge who has not become an advocate in the case.  The proposed

changes woul d unavoi dably require judges to become involved In




essentially an investigative function. Although such involvenent
may characterize inquisitorial courts in other societies, and other
tinmes, it frustrates Florida's comitment to a neutral, independent,

and objective judiciary. see Wke v, State, 648 So. 2d 683, 688

(Fla. 1994) (Anstead, J., specially concurring) ("Our system contrasts
with the inquisitorial systemused in many countries, andits
reliance wupon the court to investigate, produce, and assess
evi dence.").

Again, the RJA Commttee understands the good intentions of the
Florida Legislature. The RJA Committee further understands the
desire of the Ad Hoc Conmittee to inpose Some sort of reporting
requirenent upon Florida's judiciary so the Legislature mght be
inclined in the future to exclude judges from the statutory
reporting requirenent. Nevertheless, it remains the considered view
of the RIA Cormittee that an institutionalized, Ppreadjudicatory
reporting function contravenes any fundamental concept of an
i ndependent and objective judiciary. The RJA Committee, therefore,
opposes in concept the adoption of mandatory reporting rules to the
extent such rules would apply to natters pending before a judge.

Not wi t hstandi ng the concerns expressed in Part Il of this
response, the RJA Conmittee submts the remaining comrents in the

event this Court considers it advisable to adopt rule proposals

simlar to those set forth in the Interim Report.




[11, Prososed Rule 2.050 (i)

A Limtation to Trial Judges
As presently worded, the proposal would inpose reporting
requi rements on all judges. In the RJA Commttee's view, any
reporting requirement should be linmited to trial judges. Al though
an appellate tribunal, such as the Florida Suprene Court, may have
before it, 1in court records or appendices, indications of child
abuse, the imposition of a reporting requirement on an appellate

tribunal would be neither efficient nor particularly useful.

B. Threshold for Reporting

The next issue addressed by the RJA Committee is the threshold
or standard of reporting. Under the proposal of the Ad Hoc
Comrittee, a judge would be required to report when that judge, in
the course of official duties, "has reasonable cause to suspect that
a child is the victim of abuse, abandonnment or neglect . . . .» The
RJA Comm ttee believes that inclusion of the phrase "reasonable
cause to suspect" suggests that a judge would perform nore than a
reporting role and would actually have to engage in a prelimnary
factual determnation concerning whether reasonable cause exists.
Moreover, the standard of suspicion is vague, at best, and subject
to varying, and perhaps, conflicting interpretations. Accordingly,

the RJA Conmittee suggests that, if the Court inposes a reporting

requi renent, such requirement be mandated in only those incidences




where a judge, in the course of official duties, has been made aware
of allegations that a child has been abused, abandoned, or
neglected. The RJA Committee also felt it best to delete references
to the term "victim" in the proposed rule change, due to the

subjective nature of the term

C. Qher Mtters Under Proposed Rule 2.050(1i)

The proposals of the Ad Hoc Conmttee provide that the failure
of any judge to conply with the reporting requirenment nmay be
"grounds for disciplinary action." The RJA Conmittee does not
believe this Rule of Judicial Admnistration, if adopted, should
contain a predetermned conclusion of judicial msconduct. Al though
failure to report may ultinmately constitute a neglect of judicial
duty, that determnation should be nade on a case-by-case basis,
after a proper conplaint.

The RJA Committee very strongly agrees with the suggestion of
the Ad Hoc Conmittee that a reporting duty inposed by rule of this
Court should be in lieu of any statutory duty to report. The RIA
Committee further agrees that copies of any Notice provided by a
judge should be given to all parties. The RIA Committee is

concerned about the problem of multiple reporting. Evidence of the

same incident of abuse, neglect, or abandonment may manifest itself

or be nmade known repeatedly to a judge or to several judges.




Neverthel ess, the RJA Committee sees no good way to address this
i SSue.

Because of the changes suggested, the RJA Conmttee sees no
need for the proposed commttee comment to the rule suggested by the
Ad Hoc Committee. Proposed Rule 2.050(i), as nodified by the RIA
Commttee, would read as follows:

[RJA Committee additions to the Ad Hoc Conmttee's

proposal in italics. RIA. Conmittee deletions in
strikeout. ]

2.050 TRIAL COURT ADM NI STRATI ON

(i) _Duty to Provide Notice. Wien a trial iudse, in the

course of official duties, hasreasomable-cause—tosuspect

has been made aware of allegationg that a child has been

abused, abandoned, or neglected—is—atVrecrmof—abuse—
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enter a Notice established by this rule is in lieu of any.

statutorv _dutv to report when the information arises from

the -"dudge's official duties.
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V. Proposed Rule 2.075 (k)

The RJA Conmittee reconmends that this Court not adopt the Ad
Hoc Conmittee's proposed Rule 2.075(k) concerning record retention.
The rule, as proposed by the Ad Hoc Commttee, inplies that a court
will receive a witten sunmmary of the outcome of an investigation
conducted by the Departnent of Children and Fam |y Services. The
RJA Conmittee does not believe that judges would, or should,
routinely receive such reports. In the RIA Conmittee's view, a
judge should not receive reports from the Department unless receipt
or review of such reports is otherwise allowed or required by |aw
Accordingly, the RIJA Conmttee sees no need for adoption of a new

rule concerning sealing of these reports.




V. Proposed Rule 2.160(d)

The Ad Hoc Conmttee's proposed anendnent to Rule 2.160(d)
woul d add a subsection (2) stating "a judge who issues a notice

pursuant to Rule 2.050(i) should not be disqualified solely on the
basis of entering such a notice." The RJA Committee unaninously
recommends that no such change be made to Rule 2.160(4d). The
general rules regarding disqualification would continue to apply.
The RJA Committee is concerned that a one-size-fits-all rule
concerning judicial disqualification in this context is not possible
or desirable. Specifically, the RJA Conmittee believes that certain
types of reporting would involve sinply the transmssion of witten
documents to the Departnent. QO her types of reporting, however,
woul d i nvol ve the observation powers of the judge and mght, in
fact, inplicate the judge as a wtness to an incident of suspected
abuse, abandonment, or neglect. A single rule purporting to exenpt
a judge from disqualification will not fit all foreseeable

ci rcunst ances.

VI. Proposed Reportins Form

The final conments of the RJA Committee concern the form of the
Notice that would be used to make reports. The RJA Committee sees
no need for a case style on the Notice because the Notice is not a
pl eading in any particul ar case. The RJA Committee suggests a

document sinply entitled "NOTICE TO DEPARTMENT." The preanble of

10




the Notice would conformto the RJA Conmmittee's suggestions
concerning the proposed reporting threshold |anguage of Rule
2.050(i). The RJA Commttee further suggests that the docunent not
contain the "Done and Ordered" clause as suggested by the Ad Hoc
Commttee, because the docunment would not have the force of an
order. The Notice would allow the judge to report that the judge
has received information either from a docunent filed in court or
"from 'other information,"" which would include testinonial matters
or other matters observed by the judge in the judge's official

capacity. The RJA Conmittee's proposed Notice is as follows:
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NOTICE TO DEPARTMENT

| have been made aware of allegations that the listed child(ren) is/are abused, abandoned,

or neglected.

Child's Name Date of Birth Location of Child

This Notice is based on information provided in:

O A document filed with this court, a copy of which is attached hereto.

O Other information received on the day of , . A brief

summary is as follows:

Dated:

CIRCUIT/COUNTY  JUDGE

cc: All parties

Proposed Form of Judicial Administration 2.901 (2/00).
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VII. Concl usi on

The RJA Commttee respectfully suggests that this Court not
| pose mandatory reporting rules upon judges acting in the course of
their official duties. Should the Court decide to adopt such rules,
the RJIA Commttee requests the Court to consider the suggestions

contained in this response.
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Certificate of

Servi ce

WE HEREBY CERTIFY that

true

copy of the foregoing was

furnished by mail upon this ‘@f’day of March 2000 to:

Honorabl e Daniel P. Dawson
2000 E. M chigan Avenue
Juvenile Justice Center
Orlando, FL 32806

Honorabl e Robert L. Doyel
Pol k County Courthouse
Post O fice Box 9000
Bartow, FL 33831

C. Newsom Esquire
Unit 201

Jenni f er
420 Bayshore Blvd.,
Cl earwater, FL 33759
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Larry K. Coleman, Esquire
1111 Third Avenue West

Suite 100

Bradenton, FL 34205

Sarah H Bohr, Esquire

2337 Sem nol e Road
Atlantic Beach, FL 32233

(N Op-p

CHARLES J. KAHN, Jg.
Vice-Chair, Rules ¢of Judicial
Admi nistration Committee




