IN THE

KENNETH GRANT,
Petitioner,

VS.

STATE OF FLORI DA,

Respondent .

SUPREME COURT OF FLORI DA

ORIGINAL

FILED

THOMAS D. Har

MAY 11 2000

CLE]
By SUPREME COuRrT

Case No. SC99-164

DI SCRETI ONARY REVI EW OF DECI SION OF THE
DI STRICT COURT OF APPEAL OF FLORI DA

SECOND DI STRI CT

INITIAL BRIEF OF PETITIONER ON THE MERI TS

JAMES MARI ON MOORMAN
PUBLI C DEFENDER
TENTH JUDICIAL CIRCUT

DOUGLAS S. CONNOR
Assi stant Public Defender
FLORI DA BAR NUMBER 0350141

Public Defender's Ofice
Pol k County Courthouse

P. 0. Box 9000--Drawer PD
Bartow, FL 33831

(941) 534-4200

ATTORNEYS FOR PETI TI ONER




TOPI CAL | NDEX TO BRI EF

PAGE__NO
PRELI M NARY  STATEMENT 1
STATEMENT OF THE CASE 2
SUMVARY OF THE ARGUMENT >
ARGUNVENT 6
| SSUE |
SECTION 775.082(8), FLORIDA STAT-
UTES (1997), THE PRI SON RELEASEE
REOFFENDER ACT, IS UNCONSTI TUTI O\ ‘
AL.
| SSUE 11
THE TRIAL JUDGE | MPOSED TWO
SENTENCES FOR THE SAME OFFENSE I N
VI OLATI ON OF CONSTI TUTI ONAL DOUBLE
JEOPARDY PROVI SI ONS  AGAI NST
MULTI PLE PUNI SHVENTS. 26
CONCLUSI ON 31
APPENDI X

CERTI FI CATE OF SERVI CE




TABLE OF CI TATI ONS

CASES

Adans v. State,
750 so. 2d 659 (Fla. 4th DCA 1999)

Bunnell v. State,
453 so. 2d 808 (Fla. 1994)

Chenoweth v. Kenp,
396 So. 2d 1122 (Fla. 1981)

Gay v. State,
742 So. 2d 805 (Fla. 5th DCA 1999)

Hale ~. State,
630 So. 2d 521 (Fla. 1993)

Heggs v. State,
25 Fla. L. Wekly S137 (Fla. February 17, 2000)

Jackson v, State,
744 so. 2d 466 (Fla. 1st DCA 1999)

Jones v. State,
711 so. 24 633 (Fla. 1st DCA 1998)

Lasky v. State Farm | nsurance Conpany,
296 So. 2d 9 (Fla. 1974)

Lewis v. State,
751 so. 2d 106 (Fla. 5th DCA 1999)

London v. State,
623 So. 2d 527 (Fla. 1lst DCA 1993)

Lookadoo v. State,
737 so. 2d 637 (Fla. 5th DCA 1999)

Lyvnce v, Mathis,
519 U. S. 433 (1997)

McKnight v. State,
727 So. 2d 314 (Fla. 3d DCA 1999)

Morel and v, State,
590 so. 2d 1020 (Fla. 2d DCA 1991)

Ghio v, Johnson,
467 U.S. 493 (1984)

PAGE

14,

NO

29

14

15

10

10

26

20

29

13

14

25

22

28

27




TABLE OF CI TATIONS (continued)

Plain v. State,

720 So. 2d 585 (Fla. 4th DCA 1998) 25
Rochin . California,

342 U S 165 (1952) 20
Smth v. State,

25 Fla. L. Weekly D684 (Fla. 1st DCA March 13, 2000) 29
Solem V. Helm

463 U.S. 277 (1983) 15
Sout heastern Fisheries Ass'n, Inc. v. Departnment of Natural
Resour ces

453 so. 2d 1351 (Fla. 1984) 18

Soverino v. State,
356 So. 2d 269 (Fla. 1978) 23

Speed v. State,
732 So. 2d 17 (Fla. 5th DCA 1999) 14, 22, 23

State ex. Rel. Landis v. Thonpson,
120 Fla. 860, 163 So. 270 (Fla. 1935) 8

State v. Bl oom
497 so. 2d 2 (Fla. 1986) 11

State v. Cotton,
728 So. 2d 251 (rFla. 2d DCA 1998) 13, 22

State v. Heqstrom
401 so. 2d 1343 (Fla. 1981) 27, 28

State v. Johnson,
616 so. 2d 1 (Fla. 1993) 8, 10

State v. Lee,
356 So. 2d 276 (Fla. 1978) 8

State v. Thonpson,
25 Fla. L. Wekly 81 (Fla. Decenmber 22, 1999) 9

State v. Wse,
744 so. 2d 1035 (Fla. 4th DCA 1999) 13

Thonpson v. State,
708 So. 2d 315 (Fla. 2nd DCA 1998) 9, 10




TABLE OF C TATIONS (conti nued)

Turner . State,

745 so. 2d 351 (Fla. 1st DCA 1999) 18, 22

Wllians v. State,

100 Fla. 1054, 132 So. 186 (Fla. 1930) a

Wllians v. State,

630 So. 2d 534 (Fla. 1993) 15

Wods v. State,

740 so. 2d 20 (Fla. 1st DCA 1999) 14, 19, 24

Wyche v. State,

619 So. 2d 231 (Fla. 1993) 18

Young v. State

719 So. 2d 1010 (Fla. 4th DCA 1998) 10, 19

OTHER AUTHORI Tl ES

§ 775.082 (8) (a), Fla. Stat. (1997) 26

§ 775.082 (c), Fla. Stat. (1997) 28

§ 775.082(8), Fla. Stat. (1997) 2, 3, 6, 7, 10-12, 14, 17, 18,
20-22

§ 775.084, Fla. Stat. (1997) 12, 26, 28

§ 794.011 (5), Fla. Stat. (1997) 26

§ 944.705, Fla. Stat. (1997) 7, 25

§ 944.705(6) (a), Fla. Stat. (1997) 25

§ 948.01, Fla. Stat. (1997) 7

§ 948.06, Fla. Stat. 21997; 7, 8

§ 958.14, Fla. Stat. 1997 7




STATEMENT OF TYPE USED

| certify the size and style of type used in this brief is

Courier 12 point, a font that is not proportionally spaced.

PRELI M NARY  STATEMENT

References to the opinion of the Second District Court of

Appeal (which is reproduced in the Appendix of this brief) wll

be designated "A", followed by the appropriate page nunber.

References to the record before the Second District will be

designated "R", followed by the appropriate page nunber.




STATEMENT OF THE CASE

An information filed November 18, 1997, in Pinellas County
Grcuit Court charged Kenneth Gant, Petitioner, wth sexual
battery, a second degree felony (R8-9). The State provided
notice that a habitual offender sentence would be sought ((R12).

On Novenber 30, 1998, Petitioner served a "Mtion to Declare
Section 775.082(8), Florida Statutes (1997) to be Unconstitution-
al or to Determine that the Prison Releasee Reoffender Act is
| napplicable to the Defendant" (R13-32). At a hearing held the
same day before GCrcuit Judge Richard A TLuce, the judge outlined
the possible penalties that would be applicable based upon the
State's assertion that Gant qualified as a prison releasee
reof fender and a violent career crimnal (R91-4). Petitioner
admitted that he had been to prison "at least three times" (R95),.
The judge then offered a 15 year nmandatory sentence pursuant to
the prison releasee reoffender act if Gant would plead to this
of fense (R95). The judge prom sed concurrent guidelines sentenc-
es on the other cocaine possession charges (R96). The judge also
clarified that he would inpose 15 years pursuant to the habitual
felony offender sentencing provisions (R96).

Def ense counsel then argued that the Prison Releasee Reoffe-
nder Act was unconstitutional as applied to Petitioner, but
conceded that identical notions had previously been rejected by
the court (R97-8). The court adhered to the prior rulings, but
declared that the issue was preserved for appellate review (R98).
Petitioner agreed to plead no contest to the sexual battery
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charge in return for the offered sentence and reserving the right
to appeal the constitutional issue (R99-104, 67-8).

The judge noted that a certificate from the Departnent of
Corrections indicated that Gant was l|last released from prison on
May 31, 1996 (R105). He found that the new offense was committed
within three years; and he inposed a 15 year mandatory sentence
as a prison releasee reoffender (RL06, 77-9). The judge further
detailed the exhibits supporting Petitioner's classification as a
habi tual offender and found that he qualified (R106-7). A
concurrent 15 year sentence with a habitual felony offender
desi gnation was inmposed (R107, 77-9).

A timely notice of appeal was filed Decenmber 17, 1998 to the
Second District Court of Appeal (R82). On appeal, Petitioner
argued two issues; one relating to the unconstitutionality of the
Act and the other attacking on double jeopardy grounds his dual
sentences as both a prison releasee reoffender and a habitual
of fender for the same offense.

The Second District affirmed both the constitutionality of
the Act, §775.082(8), Fla. Stat. (1997), and Petitioner's dual
sentences in an opinion released Novenber 24, 1999. (See Appen-
di x) The court discussed constitutionality of the Act wth
reference to the single subject requirement, separation of
powers, cruel and unusual punishnent, vagueness, due process,
equal protection, and ex post facto challenges (A2-6). The

Second District also held that because Gant's 15 year mninmum

mandatory sentence under the Prison Releasee Reoffender Act ran




concurrently with his 15 year habitual offender sentence, there
was no error (A6-7).

Petitioner filed a notice to invoke the discretionary
jurisdiction of this Court on Decenmber 22, 1999. In an order
dated April 12, 2000, this Court accepted jurisdiction to review
the decision of the Second District Court of Appeal.




SUMMARY OF THE ARGUMENT

The Petitioner was sentenced under the Prison Rel easee
Reof f ender Act. The Act is unconstitutional. It violates the
single subject and separation of powers provisions of the state
constitution, and also violates the due process, equal protec-
tion, and cruel and/or unusual punishnent clauses of both the
state and federal constitutions. The statute cannot be applied
retroactively to one who was released from prison prior to its
effective date.

Wien Petitioner was sentenced both as a habitual felony
of fender and under the Prison Releasee Reoffender Act for one
sexual battery, constitutional provisions against double |eopardy
were also violated. Florida courts have recognized that a

defendant may not receive nore than one sentence for a single

of f ense.




ARGUMENT

| SSUE |
SECTION 775.082(8), FLORI DA STAT-
UTES (1297), THE PRI SON RELEASEE
ARE(FFENDER ACT, |'S UNCONSTI TUTI O\

Section 775.082(8), is unconstitutional on the followng
seven grounds: (1) the statute violates the single subject
provisions of Article Il1l, Section 6, of the Florida Constitu-
tion; (2) the statute violates separation of powers under Article
II, Section 3 of the Florida Constitution; (3) the statute
violates the cruel and/or unusual punishment provisions contained
in the Eighth Amendnent of the U S. Constitution, and Article I,
Section 17, of the Florida Constitution, (4) the statute is void
for vagueness under both the state and federal constitutions; (5)
the statute violates the due process clauses of both the state
and federal constitutions; () the statute violates the equal
protection clauses of both the state and federal constitutions;
and (7) the statute's retroactive application to one who was

rel eased from prison prior to its effective date violates ex post

facto provisions of the state and federal constitutions.

1) Single Subiject Requirenent

"Every |aw shall enbrace but one subject and matter properly
connected therewith, and the subject shall be briefly expressed
in the title." Art. 111, § 6, Fla. Const. The Prison Rel easee

Reof fender Act (the Act) enbraces nultiple subjects in violation
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of this article. Chapter 97-239, Laws of Florida, created the
Prison Rel easee Reoffender Punishment Act, which becane |aw on
May 30, 1997. The Act was placed in Section 775.082(8), Florida
Statutes (1997). The new | aw amended or created sections 944, 70-
5, 947.141, 948.06, 948.01, and section 958.14, Florida Statutes
(1997).

The only portion of the legislation that relates to the sane
subject matter as sentencing prison releasee reoffenders is
Section 944.705, Florida Statutes (1997), requiring the Depart-
ment of Corrections to notify every inmate of the provisions
relating to sentencing if the Act is violated within three years
of release. None of the other subjects in the Act is reasonably
connected or related and not part of a single subject. The rest
of the law concerns matters ranging from whether a youthful
of fender shall be commtted to the custody of the departnent, to
when a court may place a defendant on probation or in comunity
control if the person is a substance abuser. See § 948.01, Fla.
Stat. (1997) ; § 958.14, Fla. Stat. (1997). Oher mtters includ-
ed expanding the category of persons authorized to arrest a
probationer or person on comunity control for violation. See §
948.06, Fla. Stat. (1997).

In Bunnell v. State, 453 So. 2d 808 (Fla. 1994), the Florida

Supreme Court struck an act for containing tw subjects. The
Court noted that one purpose of the constitutional requirenent
was to give fair notice concerning the nature and substance of

the legislation. Bunnell, 453 So. 2d at 809. Besides such




notice, another requirement is to allow intelligent |awraking and

to prevent log-rolling of Iegislation. See State ex. Rel. Landis

V. Thonmpson, 120 Fla. 860, 163 So. 270 (Fla. 1935); WIllians V.

State, 100 Fla. 1054, 132 So. 186 (Fla. 1930). Legi sl ation that

violates the single subject rule can becone a cloak wthin which
dissimlar legislation nmay be passed without being fairly debated

or considered on its own nerits. See State v. Lee, 356 So. 2d

276 (Fla. 1978).

Chapter 97-239, Laws of Florida, not only creates the Act,
it also anmends Section 948.06, Florida Statutes (1997), to allow
"any |aw enforcenment officer who is aware of the probationary or
comunity control status of [a] probationer or offender in
comunity control" to arrest said person and return him or her to
the court granting such probation or comunity control. This
provision has no |ogical connection to the creation of the Act,
and, therefore, violates the single subject requirenent.

An act may be as broad as the legislature chooses provided
the matters included in the act have a natural or |ogical connec-

tions. See Chenoweth v. Kenp, 396 So. 2d 1122 (Fla. 1981). See

also State wv. Johnson, 616 So. 2d 1 (Fla. 1993) (chapter |aw

creating the habitual offender statute violated single subject
requiremnent). Providing any |aw enforcenment officer who is aware
that a person is on comunity control or probation may arrest

that person has nothing to do with the purpose of the Act.

Chapter 97-239, therefore, violates the single subject require-

ment and this issue remains ripe until the 1999 biennial adoption




of the Florida Statutes.

The provisions in the Act dealing with probation violation,
arrest of violators, and forfeiting of gain time for violations
of controlled release, are matters that are not reasonably
related to a specific nandatory punishnent provision for persons
convicted of certain crines within three years of release from
prison. If the single subject rule nmeans only that "crime" is a
subject, then the legislation can pass review, but that is not
the rationale utilized by the supreme court in considering
whet her acts of the legislature conply. The proper manner to
review the statute is to consider the purpose of the various
provisions, the neans provided to acconplish those goals, and
then the conclusion is apparent that several subjects are con-
tained in the |egislation.

The Act violates the single subject rule, just as the |aw
creating the violent career crimnal penalty violated the single

subj ect rule. In State v. Thonpson, 25 Fla. L. Wekly 81 (Fla.

Decenmber 22, 1999), this Court approved the Second District's
holding in Thompgson v. State, 708 So. 2d 315 (Fla. 2nd DCA 1998)

that the session law which created the violent career crimnal
sentencing schene, Chapter 95-182, Laws of Florida, was unconsti-
tutional as a violation of the single subject rule. Chapter 95-
182 failed because it conmbined creation of the career crimnal
sentencing schene with remedies for victinms of donestic violence.
This Court observed that the Legislature "has not identified a

broad crisis enconpassing both career crimnals and domestic




viplence". 25 Fla. L. Wekly at s2. There were two distinct
subj ects conbined within one chapter law in violation of the
single subject requirenent.

Most recently in Heqqs v. State, 25 Fla. L. Wekly S137

(Fla. February 17, 2000), this Court struck down Chapter 95-184

for the sanme reason. Another exanple is Johnson v. State, 616

so. 2d 1 (Fla. 1993), where this Court held the 1989 session |aw
amending the habitual violent offender statute violated the
single subject rule. In addition to the habitual offender
statute, the law also contained provisions relating to the
repossession of personal property.

Accordingly, this Court should hold that Chapter 97-239,
Laws of Florida violates the single subject rule. Petitioner
acknowl edges that district courts of appeal have considered this

issue and rejected it in such decisions as Young v. State, 719

So. 2d 1010 (Fla. 4th DCA 1998), rev. den., 727 So. 2d 915 (Fla.
1999) and Jackson v. State, 744 So. 2d 466 (Fla. 1st DCA 1999),

review granted, Case No. 96,308 (Fla. Decenmber 15, 1999) . In

Petitioner's case, the Second District sinmply relied on the

anal ysis conducted by the Fourth District in Young (A2). Thi s

Court should enploy the sane rationale as it did in Thonpson and
Heggs to find the Prison Releasee Reoffender |egislation uncon-
stitutional.

2) Separation of Powers

Section 775.082(8), violates Article 11, Section 3 of the

Florida Constitution in three separate and distinct ways. First,
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section 775.082(8) (d) restricts the ability of the parties to
plea bargain in providing only limted reasons for the state's
departure from a maxi mum sentence. Under Florida's constitution,
"the decision to charge and prosecute is an executive responsi-
bility, and the state attorney has conplete discretion in decid-

ing whether and how to prosecute.” State v. Bloom 497 So. 2d 2,

3 (Fla. 1986). Section 775.082(8) (d) unlawfully restricts the
exercise of executive discretion that is solely the function of
the state attorney in determ ning whether and how to prosecute,
Second, pursuant to Section 775.082(8)(d)l1.c., Florida
Statutes (1997), it is the victimwo is permtted to nake the
ultimate decision regarding the particular sentencing schene
under which a defendant will be sentenced. This occurs even if
the trial judge believes that the defendant should receive the
mandatory punishment, or should not receive the mandatory naxinmm
penal ty. This is an unconstitutional delegation of authority.
The |anguage of Section 775.082(8)(d)1., Florida Statutes
(1997), makes it clear the intent of the legislature is that the
of fender who qualifies under the statute be punished to the
fullest extent of the law unless certain circunstances exist.
Those circunstances include the witten statenent of the victim
There is no language in the statute which would appear to give a
trial judge the authority to override the w shes of a particular
victim The legislature has therefore unconstitutionally dele-
gated this sentencing power to victins of defendants who qualify

under the statute.

11




Third, the Act also violates the separation of powers
doctrine because it renoves any discretion of the sentencing
judge to do anything other than sentence under the mandatory
provi sions, unless certain circunstances set out in Section
775.082(8)d.1. are net. Every one of those circunstances is a
matter that is outside the purview of the trial judge. The
ci rcunstances include insufficient evidence, wunavailability of
W tnesses, the statenment of the victim and an apparent catch-all
which deals with other extenuating circunstances.

In contrast, the habitual felony offender statute, section
775.084, Florida Statutes (1997), vests the trial judge wth
discretion in determning the appropriate sentence. For exanpl e,
if the judge finds that a habitual sentence is not necessary for
the protection of the public, then the sentence need not be
I mposed. That is true for a person who qualifies as either a
habitual felony offender, a habitual violent felony offender, or
a violent career crimnal. Al though sentencing is clearly a
judicial function, the legislature has attenpted to vest this
authority in the executive branch by authorizing the state
attorney to determne who should and who should not be sentenced
as a prison releasee reoffender. Wil e prosecution is an execu-
tive function, sentencing is judicial in nature.

Once the state attorney decides to pursue a rel easee
reof fender sentence and denonstrates that the defendant satisfies
the statutory criteria, the sentencing court's function then

become mnisterial in nature. The court nust sentence pursuant

12




to the Act. There is no requirement of a finding that such
sentencing 1S necessary to protect the public. It is the lack of
i nherent discretion on the part of the court to determne the
defendant's status and to determine the necessity of a prison
rel easee reoffender sentence to protect the public that renders
the act violative of the separation of powers doctrine.

The separation of powers principles establish that, although
the state attorney may suggest the classification and sentence,
it is only the judiciary that decides whether to nake the classi-

fication and inpose the nmandatory sentence. London v. State, 623

so. 2d 527, 528 (Fla. 1st DCA 1993). Lacking the provisions of
the violent career crimnal statute and the habitual offender
statute that vest sole discretion as to classification and
inposition of a sentence in the sentencing court, the Act vio-
lates the separation of powers doctrine.

Appel | ant acknowl edges that the Second District held in
State v. Cotton, 728 So. 2d 251 (Fla. 2d DCA 1998), review

granted, Case No. 94,996 (Fla. June 11, 1999) that the act does
not totally elimnate judicial fact-finding and sentencing

di scretion. Accord, State v. Wse, 744 So. 2d 1035 (Fla. 4th DCA

1999), review granted, Case No. 95,230 (Fla. August 5, 1999) ,
The Gant court basically relied upon Cotton to support its
conclusion that judicial discretion has not been elimnated,
consequently there is no separation of powers problem
Furthermore, Gant suggests that even if Cotton and Wse

were incorrectly decided, the Act still does not violate separa-
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tionorpowers principles, citing to McKnight v. State, 727 So.

2d 314 (Fla. 3d DCA 1999), review granted, Case No. 94,996 (Fla.

June 11, 1999); Wods v. State, 740 So. 2d 20 (Fla. 1lst DCA

1999), review granted, Case No. 95,281 (Fla. August 23, 1999) and

Speed v. State, 732 So. 2d 17 (Fla. 5th DCA 1999), revi ew grant-

ed, Case No. 95,706 (Fla. Septenber 16, 1999).
Also pending before this Court are Fifth District decisions

in Lookadoo v. State, 737 So. 2d 637 (Fla. 5th DCA 1999), review

granted, Case No. 96,640 (Fla. Novenber 15, 1999) and Gay V.

State, 742 So. 24 805 (Fla. 5th DCA 1999), review granted, Case

No. 96,765 (Fla. January 18, 2000). In each of these decisions,
Judge Sharp wote a dissenting opinion which would hold that the
Prison Releasee Reoffender Act violates the separation of powers
provisions in both the state and federal constitutions. I n her
view, the Act "conpletely renpbves the trial judge from the
di scretionary sentencing function and places it in the hands of
the executive branch -- the attorney general -- or the victint,
737 so. 2d at 638; 742 So. 2d at 807. Exam ning cases from both
Florida and other jurisdictions, she observes that other statutes
have been struck down where there is no limt on prosecutorial
power to arbitrarily seek an enhanced sentence which the judge is
then bound to inpose.

Accordingly, this Court should adopt the well-reasoned
di ssents of Judge Sharp and hold that §775.082(8), Fla. Stat.
(1997) violates the separation of powers provision of Article II,

section 3 of the Florida Constitution.
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3) Cruel and Unusual Puni shnent

The Eighth Anmendment to the U S. Constitution forbids cruel
and unusual puni shnent. Article |, Section 17 of the Florida
Constitution prohibits any cruel or unusual punishment. The
prohi bitions against cruel and/or unusual punishnent nean that
nei ther barbaric punishnents nor sentences that are dispropor-

tionate to the crime conmmtted nay be inposed. See Solem v .

Helm 463 U S. 277 (1983). In Solem, the Supreme Court stated
that the principle of punishment proportionality is deeply rooted
in common |law jurisprudence, and has been recognized by the Court
for alnobst a century. Proportionality applies not only to the
death penalty, but also to bail, fines, other punishnments and
prison sentences. Thus, as a matter of principle, a crimnal
sentence nust be proportionate to the crime for which the defen-
dant has been convicted. No penalty, even inposed within the
limts of a legislative schene, is per se constitutional as a
single day in prison could be unconstitutional under some circum
stances.

In Florida, the Solem proportionality principles as to the

federal constitution are the mninum standard for interpreting

the state's cruel or unusual punishnment clause. See Hale v.
State, 630 So. 2d 521 (Fla. 1993). Proportionality review is
al so appropriate under Article I, Section 17, of the state

constitution. Wlliams v. State, 630 So. 2d 534 (Fla. 1993).

The Act violates the proportionality concepts of the cruel

or unusual punishnent clause by the manner in which defendants
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are punished as prison releasee reoffenders. Section 775.082

(8) (a)1., defines a reoffender as a person who commits an enuner-
ated offense and who has been released from a state correctional
facility within the preceding three years. Thus, the Act draws a
distinction between defendants who conmit a new offense after
release from prison, and those who have not been to prison or who
were released nore than three years previously. The Act also
draws no distinctions anong the prior felony offenders for which
the target population was incarcerated. The Act therefore

di sproportionately punishes a new offense based on one's status
of having been to prison previously wthout regard to the nature
of the prior offense.

For exanple, an individual who commts an enunerated felony
one day after release from a county jail sentence for aggravated
battery is not subject to the enhanced sentence of the Act.
However, a person who commts the same offense and who had been
rel eased from prison wthin three years after serving a thirteen
nmonth sentence for an offense such as possession of cannabis or
issuing a worthless check nust be sentenced to the nmaxinmum
sentence as a prison releasee reoffender. The sentences inposed
upon simlar defendants who commt identical offenses are dispro-
portionate because the enhanced sentence is inposed based upon
the arbitrary classification of being a prison releasee wthout
regard to the nature of the prior offense. The Act is also
di sproportionate from the perspective of the defendant who

conmmts an enunerated offense exactly three years after a prison

16




rel ease, as contrasted to another defendant with the sane record
who commits the same offense three years and one day after
rel ease.

The Act also violates the cruel and unusual punishment
clauses by enpowering the victine to determ ne sentences.
Section 775.082(8)(d)1.c., pernmits the victim to nmandate the
i nposition of the mandatory maximum penalty by the sinple act of
refusing to put astatement in witing that the victim does not
desire the inposition of the penalty. The victim can therefore
affirmatively determne the sentencing outcome or can determ ne
the sentence by sinply failing to act. In fact, the State
Attorney could determine the sentence by failing to contact a
victim or failing to advise the victim of the right to request
| ess than the mandatory sentence. Further, should a victim
sonehow becone unavail able subsequent to a plea or trial, the
def endant woul d be subject to the nmaxi num sentence despite the
victims wshes if those w shes had not previously been reduced
to witing.

Section 775.082(8) inproperly leaves the ultimte sentencing
decision to the whim of the victim If the prohibitions against
cruel and unusual punishnent nmean anything, they nean that
vengeance is not a permssible goal of punishment. By vesting
sole authority in the victim to determne whether the maxi mum
sentence should be inposed, the Act is unconstitutional as it
attenpts to renove the protective insulation of the cruel and/or

unusual puni shnent cl auses.
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Presently pending before this Court is Turner v. State, 745

so. 2d 351 (Fla. 1st DCA 1999), review granted, Case No. 96,631

(Fla. February 3, 2000), where the First District held that the
Act did not constitute cruel and unusual punishnent. In the case
at bar, Judge Altenbernd wote a concurring opinion where he
criticized the Turner court's reasoning on this issue. Al t hough
Judge Altenbernd would also have denied relief to Petitioner
because his sentence was within statutory limts, the question of
whet her the Act violates Article |, section 17 of the Florida
Constitution and/or the Ei ghth Anendnment, United States Constitu-

tion remains open.

4) Vaqueness

The doctrine of vagueness is separate and distinct from
overbreadth as the vagueness doctrine has a broader application,
since it was designed to ensure conpliance with due process. See

Sout heastern Fisheries Ass'n, Inc. v. Departnent of Natural

Resources, 453 So. 2d 1351 (Fla. 1984). \Wen a statute fails to
give adequate notice to prohibited conduct, inviting arbitrary
and discrimnatory enforcenent, the statute is void for vague-

ness. See Wyche v, State, 619 So. 2d 231 (Fla. 1993) ,

Section 775.082(8) (d)1., Florida Statutes (1997) provides
that a prison releasee reoffender sentence shall be inposed
unl ess:

a. The prosecuting attorney does not have sufficient
evidence to prove the highest charge avail able;

18




b. The testinony of a naterial wtness cannot be ob-
t ai ned;

c. The victim does not want the offender to receive the
mandatory prison sentence and provides a witten state-
ment to that effect; or

d. O her extenuating circunstances exist which preclude
the just prosecution of the offender.

These statutory exceptions fail to define the ternms "suffi-
cient evidence", "material wtness", the degree of materiality
required, "extenuating circunstances", and "just prosecution",.
The legislative failure to define these terns renders the Act
unconstitutionally vague because the Act does not give any
guidance as to the meaning of these terns or their applicability
to any individual -case. It is inpossible for a person of ordi-
nary intelligence to read the statute and understand how the
| egislature intended these terms to apply to any particular
def endant . Therefore, the Act is unconstitutional since it not
only invites, but seemngly requires arbitrary and discrimnatory
enf or cenent .

Petitioner acknow edges that similar clains were also

rejected in such decisions Younq v. State, 719 So. 2d 1010 (Fla.

4th DCA 1998), rev. den., 727 So. 2d 915 (Fla. 1999) and Wods v,

State, 740 so. 2d 20 (Fla. 1st DCA 1999), review granted, Case

No. 95,281 (Fla. August 23, 1999). The Gant opinion did not
reach the merits of this claim the Second District sinply denied
Petitioner standing to raise a vagueness challenge to the Act
because "the statute clearly applies to [his] conduct" (A4).

Because Petitioner pled no contest to the charge while reserving
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his right to appeal, it is not clear exactly what his conduct
was. This Court should reach the merits of Petitioner's vagueness

claim and hold that the Act is unconstitutionally vague.

5) Due Process

Substantive due process is a restriction upon the manner in

which a penal code can be enforced. See Rochin v. California,

342 U S. 165 (1952). The test is, ",. .whether the statute bears

a reasonable relation to a pernmissible legislative objective and

is not discrimnatory, arbitrary or oppressive." ©Lasky v. State

Farm I nsurance Conpany, 296 So. 2d 9, 15 (Fla. 1974).

The Act violates state and federal guarantees of due process
in a nunber of ways. First, as discussed above, the Act invites
discrimnatory and arbitrary application by the state attorney.
In the absence of judicial discretion, the state attorney has the
sole authority to determne the application of the act to any
def endant .

Second, the state attorney has sole power to define the
exclusionary terns of "gsufficient evidence", "nmaterial wtness",
"extenuating circumstances", and "jugt prosecution” wthin the
meaning of Section 775.082(8) (d)1. Since there is no definition
of those ternms, the prosecutor has the power to selectively
define them in relation to any particular case and to arbitrarily
apply or not apply any factor to any particular defendant.

Lacking statutory guidance as to the proper application of these

exclusionary factors and the total absence of judicial participa-
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tion in the sentencing process, the application or non-applica-
tion of the Act to any particular defendant is left to the
prosecut or.

Third, the victim has the power to decide that the Act will
not apply to any particular defendant by providing a witten
statenent that the maxi num sentence not be sought. Section
775.082(8) (d)1.c. Arbitrariness, discrimnation, oppression, and
lack of fairness can hardly be better defined than by the enact-
ment of a statutory sentencing schene where the victim determ nes
t he sentence.

Fourth, the statute is inherently arbitrary by the manner in
which the Act declares a defendant to be subject to the naxinmm
penalty provided by law.  Assunming the existence of two defen-
dants with the sane or simlar prior records who comit the sane
or simlar new enunerated felonies, there is an apparent |ack of
rationality in sentencing one defendant to the maxi num sentence
and the other to a guidelines sentence sinply because one went to
prison for a year and a day and the other went to jail for a
year.

Simlarly, the same lack of rationality exists where one
defendant conmts the new offense exactly three years after
release from prison, and the other commts an offense three years
and a day after release. Because there is not a material or
rational difference in those scenarios, and one defendant re-
ceives the nmaxi num sentence and the other a guidelines sentence,

the statutory sentencing scheme is arbitrary, capricious, irra-
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tional, and discrimnatory.

Fifth, the Act does not bear a reasonable relation to a
perm ssible legislative objective. In Chapter 97-239, Laws of
Florida, the legislature states its purpose was to draft |egisla-
tion enhancing the penalties for previous violent felony offend-
ers who re-offend and continue to prey on society. In fact, the
list of felonies in 775.082(8) (a)l. to which the maxi num sentence
applies is limted to violent felonies. Despite the apparent
| egislative goal of enhanced punishment for violent felony
offenders who are released and commt new violent offenses, the
actual operation of the statute is to apply to any offender who
has served a prison sentence for any offense and who conmmts an
enunerated offense within three years of release. The Act does
not rationally relate to the stated |egislative purpose and
reaches far beyond the intent of the legislature.

In Petitioner's case, the Second District stated that their

decision in State v. Cotton, gsupra rendered four of the five

argunents "moot" (A5). As for the question whether the Act bears
a reasonable relationship to a permssible legislative objective,

the court agreed with the holdings of Turner v. State, 745 So. 2d

351 (Fla. 1st DCA 1999), review granted, Case No. 96,631 (Fla.

February 3, 2000) and McKnight v. State, 727 So. 2d 314 (Fla. 3d

DCA 1999), review granted, Case No. 94,996 (Fla. June 11, 1999).

However, in Speed v. State, 732 So. 2d 17 (Fla. 5th DCA

1999), review granted, Case No. 95,706 (Fla. Septenmber 16, 1999),

the Fifth District questioned in a footnote whether the provision
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of the Act giving a victim absolute power of veto violated
substantive due process. The court reasoned that punishment
woul d be arbitrary because it "will vary from case to case based
upon the benign nature, or susceptibility to intimdation, of the
crimnal's victinf. 732 So. 2d at 19, n.4.

The Speed opinion is dicta because the issue had not been
addressed by the parties and was therefore not properly before
the court. Petitioner, however, always contended that the
victims power to determine sentencing violated due process.
Therefore, this Court can properly decide this issue and should
hold that the Act is an unconstitutional violation of substantive

due process.

6) Egual Protection

The standard by which a statutory classification is exam ned
to determne whether a classification satisfies the equal protec-
tion clause is whether the classification is based upon sone
difference bearing a reasonable relation to the object of the

| egi sl ation. See Soverino v. State, 356 So. 2d 269 (Fla. 1978).

As discussed above, the Act does not bear a rational relationship
to the avowed |egislative goal. The legislative intent was to
provide for the inposition of enhanced sentences upon violent
felony offenders who have been released early from prison and
then who re-offend by commtting a new violent offense. ch. 97-
239, Laws of Florida (1997). Despite that intent, the Act

applies to offenders whose prior history includes no violent
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of fenses what soever. The Act draws no rational distinction

bet ween offenders who commit prior violent acts and serve county
jail sentences, and those who conmit the same acts and yet serve
short prison sentences. The Act also draws no rational distinc-
tion between inposing an enhanced sentence upon a defendant who
commits a new offense on the third anniversary of release from
prison, and the inposition of a guidelines sentence upon a

def endant who commits a simlar offense three years and a day
after release. As drafted and potentially applicable, the Act's
operations are not rationally related to the goal of inposing
enhanced puni shment upon violent offenders who conmmit a new
violent offense after release.

The Second District treated Petitioner's equal protection
argunent as "identical to his due process argunent” and rejected
it without further discussion. Petitioner acknow edges that the
First District held that the Act did not violate equal protection

in Wods v. State, 740 So. 2d 20 (Fla. 1st DCA 1999), review

sranted, Case No. 95,281 (Fla. August 23, 1999). Since Wods is

now pending in this Court, Petitioner would ask that any relief

given to Wods on this issue also be granted to him

7) Ex Post Facto

Under Article I, Section 10, of the Florida Constitution,
the legislature may not pass any retroactive |aws. According to
the "whereas" clause, quoted above, the Act was passed because

"recent court decisions have mandated the early release of
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violent felony offenders.,. " The legislature was referring to

Lynce V. Mathig, 519 U S. 433 (1997). That case held that the

states cannot cancel release credits for offenders who were
sentenced prior to the statute's effective date, because it was
an unconstitutional ex post facto law.  Certainly, none of the
inmates referred to in the "whereas" clause was released three
years prior to the Lynce decision. It would be totally incon-
sistent with the legislative intent to apply the Act to offenders
who were released prior to its effective date. Moreover, to do
so would be an ex post facto application. The legislature
anticipated this problem by requiring DOC to notify inmates of
the Act when they are rel eased. See § 944.705(6) (a), Fla. Stat.
(1997) . This warning is not required to anyone, such as the
Petitioner, who was released prior to the effective date of the
Act .

More inportantly, there is nothing in the Act which explic-
itly requires its application to inmtes who were released prior
to its effective date. The only way to save the statute from ex
post facto application is to hold that it is prospective only to
those inmates released after its effective date.

Petitioner acknow edges that the Fourth District rejected a

simlar argument in Plain v, State, 720 So. 2d 585 (Fla. 4th DCA

1998), rev. denied, 727 So. 2d 585 (Fla. 1999), which is quoted

at length in the case at bar (a6), He urges this Court to reach

a different resol ution.
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| SSUE 11
THE TRIAL JUDGE | MPOSED TWO SEN-
TENCES FOR THE SAME OFFENSE I N
VI CLATI ON OF CONSTI TUTI ONAL DOUBLE
JEOPARDY PROVI SI ONS AGAI NST MULTI -
PLE PUNI SHVENTS.
In Petitioner's witten Menorandum of Law attached to his
notion to declare the Prison Releasee Reoffender Act wunconstitu-
tional, section D argued that the Act violated constitutional
provi sions against double jeopardy because:
The Act is not exclusive and by its terns it
woul d appear to be applicable to many defen-
dants who may also be classified and sentenc-
ed as habitual offenders .... Should a court
I npose such a sentence and then declare a
defendant to be subject to the Prison Releas-
ee Reoffender Act, then the defendant would
receive two separate and distinct sentences
for the sane offense.

(R22).

When Appellant entered his plea and actually received two
separate sentences as a prison releasee reoffender pursuant to
§775.082 (8) (a), Fla. Stat. (1997) and as a habitual felony
of fender pursuant to 5775.084, Fla. Stat. (1997) for the single
of fense of sexual battery, §794.011 (5), Fla. Stat. (1997), he
did not renew this specific objection. However, a double
jeopardy violation is fundanental error which need not be pre-

served in order to be cognizable on appeal. In Jones v, State,

711 so. 2d 633 (Fla. 1st DCA 1998), the court held that the
Crimnal Appeal Reform Act of 1996 did not bar the court from
considering a double jeopardy error raised for the first time in
the appellate court.
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The United States Supreme Court has interpreted the double
jeopardy clause of the Fifth Amendnent to include three separate

guar ant ees. As stated in Ohio v. Johnson, 467 U.S. 493 (1984):

"/ [It] protects against a second prosecution

for the same offense after acquittal. It

protects against a second prosecution for the

sane offense after conviction. And it pro-

tects against nultiple punishnents for the

sane offense.'" (citations omtted).
467 U.S. at 498. The Johnson court went on to describe the
guarantee against nultiple punishments as "designed to ensure
that the sentencing discretion of the courts is confined to the
[imts established by the legislature". 467 U.S. at 499. In
other words, the question of whether punishnments are "multiple"
or not is "essentially one of legislative intent". 467 U.S. at
499."

The Florida Supreme Court has defined the scope of the
Florida constitutional provision against double jeopardy as
follows:

doubl e jeopardy seeks only to prevent courts
either from allowng multiple prosecutions or

from inposing nultiple punishnents for a
single, legislatively defined offense.

State v, Hegstrom 401 So. 2d 1343 at 1345 (Fla. 1981). Wien

Appel | ant received dual fifteen year concurrent sentences, one as

a prison releasee reoffender and the other as a habitual felony

In Whalen v.United States, 445 U.S. 684, 688 (1980), the Court
noted that a state legislature mght well provide that an offense
is punishable by both fine and inprisonnent. |f, however, the
statute provides for "a fine or a term of inprisonment”, the court
could not inpose both w thout violating the constitutional
provi sion against double |eopardy.
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offender for the single offense of sexual battery, this bar
against nultiple punishments was violated.

Language in the Prison Releasee Reoffender Act no doubt
precipitated the judge's error. §775.082 (¢), Fla. Stat. (1997)
states:

(¢) Nothing in this subsection shall prevent

a court from inposing a greater sentence of

incarceration as authorized by law, pursuant

to s. 775.084 or any other provision of |aw
This language is anbiguous because it could be read to authorize
an additional sentence under the habitual felony offender sec-
tion. Indeed, it seenms that all participants in the trial court
gave it that interpretation. However, it should be read to allow
the court to elect habitual felony offender (s. 775.084) sentenc-
ing where a defendant qualifies under both sections and a greater
sentence could be inposed as a habitual offender. This interpre-
tation (requiring an election) is in keeping with Hesstrom and
doubl e jeopardy concerns. Moreover, the rule of lenity - requir-
i ng anbi guous penal statutes to be applied in the manner nost
favorable to the defendant = also conpels this reading of the

statute.

In Mreland v. State, 590 So. 2d 1020 (Fla. 2d DCA 1991),

rev. den., 599 so. 2d 657 (Fla. 1992), the Second District was
presented wth both guidelines and habitual offender sentences
i nposed on the sane offense. In reversing, the court did not
specifically rely upon double jeopardy principles, but found

"alternative sentences" inpermssible. This rationale is also

applicable to the sentences at bar.
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The Second District rejected Petitioner's claim because his
m ni num nmandatory sentence as a prison releasee reoffender was
made concurrent to his habitual felony offender sentence (A6-7) ,
This holding directly conflicts wth those of the Fourth and
Fifth Districts: see Adans v. State, 750 So. 2d 659 (Fla. 4th DCA

1999) ; Lewis v. State, 751 So. 2d 106 (Fla. 5th DCA 1999). It is

in accord with the First District's position:. see Smth v. State,

25 Fla. L. weekly D684 (Fla. 1st DCA March 13, 2000)

One of the problens with dual sentences as both a prison
rel easee reoffender and a habitual felony offender is that there
are different requirements to be eligible for release under the
two statutory sentencing schemes. The Adans court relied heavily
on the fact that a defendant would have served one sentence for
the offense before he was eligible for release on the other
sentence. Both Adans and Lewis held that the legislative intent
of the PRR statute was to inpose the nobst severe of the two
sentencing possibilities rather than two separate sentences for
the same offense.

While the Second District in the case at bar noted that
Grant's sentences were of the same length and to be served
concurrently, the fact remains that differing opportunities for
gain time between defendants sentenced as habitual offenders and
t hose sentenced under the PRR statute means that Gant would
almost certainly be eligible for release on one sentence before
he had conpleted the other. This means that the nmultiple punish-

ment provision of the double jeopardy clauses of the Florida and
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federal constitutions has been violated. This Court should

remand this case for resentencing under only one statute.
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CONCLUSI ON

Based upon the foregoing argunent, reasoning and authori-
ties, Kenneth Gant, Petitioner, respectfully requests this Court
to hold that the Prison Releasee Reoffender Act is unconstitu-
tional. I[f this Court holds otherwise, he would ask that the two
sentences that were inposed on his single offense of sexual

battery be vacated and that he be resentenced in a constitution-

ally permssible manner.
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