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PRELIMINARY STATEMENT

Thi s proceeding involves the appeal of the circuit court's
order declaring that M. Provenzano is conpetent to be execut ed.
The notion was brought pursuant to Fla. R Cim P. 3.811 and
3. 812.

The follow ng synbols will be used to designate references
to the record in the instant case:

"PR' --; Record on appeal for hearing conducted from August 31
t hrough Septenber 2, 1999.

“PR1" —; Record on appeal for hearing conducted October 11
t hrough 13, 1999, and Novenber 15 and 16, 1999.

REQUEST FOR ORAL ARGUMENT

M. Provenzano has been sentenced to death. The resolution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains at issue and the stakes involved. M.
Provenzano, through counsel, accordingly urges that the Court

permt oral argunent.
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STATEMENT OF CASE

M. Provenzano was convicted of First Degree Murder and two
counts of Attenpted Murder in 1984. M. Provenzano was sentenced
to death.

M. Provenzano’s convictions were affirned on direct appeal

in Provenzano v. State, 497 So. 2d 1177 (Fla. 1986), cert deni ed,

481 U. S. 1024 (1987). Since then M. Provenzano had been deni ed

on appeal on his postconviction notions. Provenzano v. Dugger,

561 So. 2d 541 (Fla. 1990); Provenzano v. State, 616 So.2d 428

(Fla. 1993); Provenzano v. State, Fla. S. C. Case No. 95, 849,

(opinion filed July 1, 1999), cert. denied, Provenzano v.

Florida, U S S . C. Case No. 99-5107 (July 6, 1999).

On June 9, 1999, the Governor of Florida signed a death
warrant for M. Provenzano. M. Provenzano’'s execution was first
schedul ed for July 7, 1999, at 7:00 A M On July 5, 1999, M.
Provenzano filed a notice to the Governor, pursuant to Section
922.07, Florida Statutes, that M. Provenzano was insane to be
executed. On July 6, 1999, the Governor appointed three nental

heal th experts to examine M. Provenzano! to determne if he was

!Dr. Parsons was not one of the original doctors assigned to
exam ne M. Provenzano.



insane to be execut ed.

On July 6, 1999, CGovernor Bush lifted the tenporary stay of
execution on M. Provenzano. M. Provenzano filed a Conbi ned
Motion to Stay Execution and to Conduct an Evidentiary Hearing to
Det erm ne Conpetency to be Executed in Bradford County, Florida,
pursuant to Florida Rules of Crimnal Procedure 3.811. On July
6, 1999, M. Provenzano filed an Energency Mtion to Stay
Execution with this Court. This Court entered a tenporary stay
until July 9, 1999. Judge C arence Johnson entered an order on
July 7, 1999, denying M. Provenzano’s notions. M. Provenzano
filed a notice of appeal on July 7, 1999.

On August 26, 1999, this Court remanded the case for an
evidentiary hearing and assi gned the Honorabl e Randol ph Bentl ey
to preside over the hearing. A hearing was conducted on August
31 through Septenber 2, 1999. The trial court entered an order
finding M. Provenzano conpetent to be executed on Septenber 3,
1999. Thereupon, M. Provenzano filed his notice of appeal.

On Septenber 23, 1999, this Court entered an order renmandi ng
the case for a continuation of the evidentiary hearing. In
accordance with this Court’s order, further proceedi ngs began on
Cctober 11 through Cctober 13, 1999. Due to an unexpected

illness, one of M. Provenzano’'s w tnesses was unavail able until



Novenber 15, 1999. The trial court continued the proceeding
until that tine. The remainder of the proceedi ngs were conducted
on Novenber 15 and Novenber 16, 1999. On Decenber 8, 1999, the
Honor abl e Randol ph Bentley entered his order finding M.
Provenzano conpetent to be executed. M. Provenzano filed his

noti ce of appeal on Decenber 9, 1999.



STATEMENT OF FACTS

On August 27, 1999, Judge Bentley conducted a tel ephonic
heari ng scheduling an evidentiary hearing for August 31, 1999.
M. Provenzano’s counsel requested a continuance, but was deni ed.

On August 31 through Septenber 2, 1999, an evidentiary
heari ng began for the determ nation of M. Provenzano’' s
conpetency to be executed. At that hearing, M. Provenzano
presented testinony of five doctors; Dr. Anil Arora [PR 208], Dr.
C. Deocanpo [PR 219-224], Dr. Robert Pollack [PR 308-346], Dr.
Harold Smth [PR 674-712], and Dr. Patricia Flem ng [ PR 869-910];
six Florida State Correctional Oficers; two Florida State
Medi cal Social Wrkers; and M. Provenzano’ s sister.

Both Dr. Pollack, a psychiatrist who testified at M.
Provenzano's trial regarding M. Provenzano's sanity, and Dr.
Smth, a psychologist, testified that the exam nation for
conpetency to be executed perforned by the doctors appointed by
t he Governor was | ess than adequate to arrive at a proper
determ nation. Neither Dr. Pollack nor Dr. Smith had eval uated
M. Provenzano for conpetency to be executed.

The Florida State Correctional Personnel testified that
al t hough M. Provenzano appeared normal at tines and was able to

converse in what appeared to be a rational manner and foll ow



di rections, they had observed bizarre behavior by M. Provenzano
on a nunber of occasions: asserting that he was Jesus Chri st,

yel ling at soneone who was not there, conplaining of seeing
ghosts, sl eeping under his bed, continuously covering his nouth
with either a bandana or a mask, and covering his ear.

Dr. Flemng testified, via tel ephone, that she was unable to
speak to substantive issues regarding M. Provenzano because she
was out of town and did not have her records. Dr. Flem ng nerely
of fered her credentials as an expert.

Dr. C. Deocanpo, a psychiatrist enployed by the Florida
Departnent of Corrections, testified that she had exam ned M.
Provenzano and had prescribed himantipsychotic nedi cation, due
to his hallucinations.

The State called to testify: several Florida State
Correctional Oficers, the three doctors appointed by the
Governor to examne M. Provenzano -- Dr. Leslie Parson, Dr. Alan
VWl dman, and Dr. Wade Meyers and Dr. Harry M aren

The consensus of the three doctors appointed by the Governor
was that M. Provenzano was conpetent to be executed and that M.
Provenzano did not suffer fromany nental disease or defect that
woul d inpair his ability to understand and appreciate the nature

and effect of the death penalty and why it is to be inposed upon



him However, all three admtted that the exam nation | asted
approximately 90 m nutes, while six individuals, including

t hensel ves, were present during the examnation. Further, no
testinony was presented that the exam nation of the three doctors
est abl i shed whether M. Provenzano had a rational understanding
of the standard for execution.

Dr. Harry McClaren did not personally speak to M.
Provenzano, but nerely observed himat the Ol ando hearing, as
wel | as the August hearing in an attenpt to interpret M.
Provenzano’ s body | anguage. Dr. M aren opined that M.
Provenzano did not express any synptons of soneone who suffers
froma serious nmental illness. Dr. MCaren did not express an
opinion as to whether M. Provenzano was conpetent to be
execut ed.

On Septenber 3, 1999, an order was entered finding M.
Provenzano conpetent to be executed. M. Provenzano appeal ed the
order. This Court remanded the cause for an additional hearing.

Prior to the commencenent of the hearing schedul ed for
Cctober 11, 1999, counsel for M. Provenzano filed a suppl enental
witness list, which included: Dr. Patricia Flem ng, Dr. Henry
Dee, Dr. Henry Lyons, and Mark G uber, an attorney enployed by

the Ofice of the Capital Collateral Regional Counsel - Mddle



Region. The State then filed their supplenental wtness |ist,
include: Dr. Harry McClaren, Dr. Alan Wal dman, Dr. Leslie

Par sons. The State further filed a notion to request that
either or both Dr. McC aren and Dr. \Wal dman be permtted to
conduct an individual exam nation of M. Provenzano because:

2. The State has never had the opportunity
to have its experts exam ne Provenzano.

Al t hough three psychiatrists eval uated
Provenzano for conpetency at the request of

t he Governor on July 6, 1999, this evaluation
by Iaw had to be conducted in the manner
prescribed by Section 922.07. Provenzano has
forcefully attacked the adequacy of that

eval uation based on the manner in which it
was conducted and the procedures utilized.

3. Inremanding this cause for further
proceedi ngs, the Florida Suprene Court
directed that Provenzano's attorney be
permtted to explore Provenzano’s rational
appreci ation of the connection between his
crinme and the punishnent he is to receive...
Exam nation by the State experts is necessary
in order for the State to have the
opportunity to present testinony regarding
Provenzano’s rational understanding of the
death penalty.

[ PRL 39] [enphasis added].

The court granted the State’s notion, and Dr. MC aren and

Dr. WVl dman individually exam ned M. Provenzano.

The hearing began on Cctober 11, 1999, and was tenporarily

to

concl uded on Cctober 13, 1999. The w tnesses who appeared at the

Cct ober hearing were: Dr. Parsons, Dr. Flemng, Dr. Lyons, Dr.



McCl aren, Dr. WAl dman, and Cat herine For bes.

Dr. Parsons testified that she believed that M. Provenzano
has a rational understanding of the connection between his crinme
and puni shnment [PR1 155-157].

Dr. Flemng testified that M. Provenzano is not conpetent
to be executed [PR1 165]. She based her opinion on her
exam nation of M. Provenzano over the years and the high vol unme
of docunentation she had reviewed [PRL 165-169]. She also relied
upon Dr. Lyons evaluation, Dr. Dee’s evaluation and the report of
Dr. Richardson, a psychiatrist enployed by the Florida Depart nment
of Corrections who adm ni stered anti psychotic nedication to M.
Provenzano in 1997 [PRL 170]. Dr. Flem ng further testified that
she had given M. Provenzano a MWPI test and a SIRS test. The
tests indicated to her that M. Provenzano suffers froma server

mental illness and is not malingering [PRL 173-177].

In response to inquiry as to M. Provenzano’s functional
abilities and his deterioration, Dr. Flem ng testified:

[M. Reiter]: Wuld you have an opinion as to
fromthe first tine that you saw Thomas to
the nost recent tinme that you saw Thomas

whet her he has inproved or deteriorated?

[Dr. Flemng]: No. There was sone
deterioration. He — in addition, | gave sone
—in 1999, in addition to the SIRS test, |



sanpled his ability to track, to renenber

sone conplicated passages and things |ike
that, but overall, he was | ess responsive, he
was — then he was in 1989. He was nore — |I'd

say nore rigid. He was cooperative but he
was — he was nore tangential than he was in
1989. He didn't stay on track. | had a hard

time. That's what took nme so | ong,

is that |

had a hard time getting specific information.
He speaks quite — | nmean well, actually, but

he had a hard tinme staying on track.

[M. Reiter]: Does a person who suffers from
t he di agnosis you gave Thonas have the

ability to clean thensel ves, to take care of
t henmsel ves with good hygi ene?
[Dr. Flemng]: Well, unless they have — |like

if it’s a catatonic diagnosis, then they are
nmore i mobile, but yes, they have - they can
actually do all their daily functioning.

[M. Reiter]: Does a person who suffers from
t he di agnosi s you provided have the ability
to have conversations wth individual s?

[Dr. Flemng]: Certainly. The paranoid

schi zophrenic with those del usions actually
do that better than others. They appear to
understand and to be quite aware, although —

and they can talk in quite intricate

conversations. The only difference is they

are off-base on their major prem se.

[PRL 177].

Dr. Lyons, a psychiatrist who testified at M. Provenzano’s

trial, testified at the evidentiary hearing that M. Provenzano

is not conpetent to be executed. Although M.

that he was accused of a crine, went to trial,

Provenzano knows

and was sent enced



to execution, M. Provenzano believes that the real reason he is
bei ng executed is because he believes he is Jesus Christ. [PRL
377-380] .

Mark G uber, and attorney for CCRC-M testified regarding
his recollection of the subject of M. Provenzano’s nention of
the query about an “eye for and eye.”

[M. Reiter]: Let ne ask you this question.
There was testinony earlier with regard to
M. Provenzano’s understandi ng or statenent
of a phrase eye for an eye. Do you recollect
t hat phrase ever being stated within that
eval uation?

[M. Guber]: | do.

[M. Reiter]: Do you have a recollection as
to what took place and how that canme about?

[M. Guber]: Yes. It was the doctors, and
I’mfairly certain it was Dr. Wal dman who
initiated that Iine of questioning. The
guestioning — the line of questioning started
off with a question about the doctors having
read | suppose sonme reports or sonething to
that nature, that M. Provenzano had a
concern with the Bible and with scripture and
he responded affirmatively to that, and said
sonething |li ke yes or what have you, no nore
than that. And then he was asked by the
doctors are you famliar, or words to that
effect, with the phrase an eye for an eye and
a tooth for a tooth, and he responded yes.
Then they went on to ask and what does that
mean, and he gave a response that — did
explain what it neant, it was that if someone
takes an eye, then an eye will be taken, or
words to that effect.

10



[M. Reiter]: Who was the first person that
menti oned eye for an eye?

[M. Guber]: It was Dr. Wal dman.
[M. Reiter]: Did M. Provenzano, during that
eval uation, give spontaneous statenents or

was he responding to questions? How did that
transpire?

[ M. Gruber]: None of the neaning, the
subst ance or the purpose of the questions or

any of that was initiated by M. Provenzano.
It was entirely initiated by the doctors.

[ PRL 401-403].

Dr. McC aren expressed his opinion that M. Provenzano is
conpetent to be executed [PR1 453]. Dr. MCdaren al so expressed
his opinion of M. Provenzano’s factual and rational
understanding in relation to his delusion that he is being
execut ed because he is Jesus Christ.

[M. Reiter]: Okay. \Wen you say earlier that
when Thomas had indicated to you that he had
know edge or understanding of the fact that
he was tried and convicted by a jury —
correct?

[Dr. McC aren]: Yeah.

[M. Reiter]: Al right. Dd you ever ask

t he people that you spoke to whether they had
told himthat?

[Dr. McC aren]: No.

[M. Reiter]: Did you try to nake a

determ nation as to the statements that
Thomas was making with regard to his

11



know edge, whether that information was
sonet hing that had been told to himover tine
or whether it was sonmething that he believed?

[Dr. McCaren]: | think both are true. |
think he believed it. | nean he knewit, and
he — I"’msure that he’s heard it over tine ad
nauseam

[M. Reiter]: So even soneone who, let’s
assunme for argunent’s sake, m ght be
delusional and if they are told over tine
sonet hing, could that person generally repeat
it back?

[Dr. McC aren]: They could repeat it back and
they can know it.

[M. Reiter]: Even though they are
del usi onal ?

[Dr. McC aren]: Absolutely.

[M. Reiter]: But Thomas has indicated to you
al so that he’s Jesus Christ, if it’'s

del usional, belief is that he doesn’t

bel i eve, based on that, that he’'s being
executed for the crinmes, correct?

[Dr. McCl aren]: Actually, he sort of gives it
as both are at work.

[M. Reiter]: Explain that, if you coul d.
[Dr. McCaren]: | wish |l could.

[M. Reiter]: So you're really not concerned
with regard to what his true understandi ng or
belief is with regard to the connection of
the electric chair and the relationship with
the crinme?

[Dr. McCaren]: Well, I know that he knows
that it’'s because of his conviction for

12



murder, first degree murder, his seven to
five jury recommendation and the inposition
of sentence by the judge.

[M. Reiter]: And that factual claim right?
[Dr McClaren]: Absolutely.
[M. Reiter]: Ckay.

[Dr. McCaren]: And rational, and it is
rational

[M. Reiter]: But if he believes he’'s Jesus
Christ and believes his execution is because
he is Jesus Christ, it could be a dual issue,
correct?

[Dr. McC aren]: Mght be.
[M. Reiter]: But it also could be that his

belief of the execution is solely for Jesus
Christ but he doesn’'t believe that they are

executing himbecause of that crine?

[Dr. McCaren]: In my opinion, that’s not

true.

[ PRL 538-540] .

Dr. Wal dman was called by the State, and testified that his

opi nion was that M.

Provenzano was conpetent to be executed [PR1

583]. Dr. Waldman also testified that M. Provenzano was

recei ving nmedication [PRL 564], which is prescribed as a

treatment for psychosis [PRL 566]. However, Dr. Wl dman opi ned

that M. Provenzano is neither psychotic nor suffers from

Schi zophrenia [ PR1 583].

13



Dr. Waldman did testify that based upon his re-exam nation
of M. Provenzano on an individual basis that M. Provenzano
suffers froma nental illness [PRlL 595].

Dr. Wl dman was aware that Dr. Abranson had exam ned M.
Provenzano around the tine of the shooting and di agnosed M.
Provenzano as suffering from paranoid del usions. However, Dr.
Wal dman opi ned that such a diagnosis was “irresponsible.” [PRL
595]. Dr. Waldman was al so aware that Dr. Richardson in 1997 had
di agnosed M. Provenzano as a paranoi d schi zophrenic and that
medi cation had been prescri bed.

However, Dr. Wal dman expressed his concerns and doubts for
t he met hodol ogy used at the Departnent of Corrections [PRL 596].
Dr. Waldman testified that while working at the Departnent of
Corrections, he has never seen any policies there that permtted
a doctor to prescribe nedication to a person who was believed to
be malingering [PRL 642]. Dr. Waldman testified that he had
never prescribed nedication to a patient who he believed was
mal i ngering. However, he later corrected his testinony and
stated that while working at the Departnment of Corrections he had
prescribed nedication to a patient, at the request of another
doctor, even though he believed the patient was malingering. Dr.

Wal dman believes that M. Provenzano malingers [PRL 604]. Dr.

14



VWl dman did agree that a person can be determned to be nentally
ill and still carry on conversations [PRlL 597].

The hearing was recessed on Cctober 13, 1999, until Novenber
15, 1999. On Novenber 15, 1999, Dr. Dee, a neuropsychol ogi st,
opi ned that Thomas Provenzano was i nconpetent to be executed [PRL
888]. Dr. Dee testified that this was the first tinme he had
performed this type of evaluation and expressed his concerns as
fol |l ows:

[M. Reiter]: Okay. Based upon the standard
for conpetency in this particular case, it
has been asked of previous doctors as to what
they m ght expect to find in an individual
who suffers fromthat type of conpetency. D d
you have any previous position when you went
there as to what an individual mght be like
who might not be conpetent to be executed?

[Dr. Dee]: Well, that's difficult to answer.
Yes and no, | guess the answer is. Let ne
say straightforwardly that I had not done
this type of assessnent before and |

refl ected about doing it considerably before
| agreed to do it. | did agree to do it and
then reviewed this material on the criteria.
And | suppose, |ike nost people who read this
standard, you formthe opinion that it’s a
relatively sinple and m nimal standard for
conpet ence conpared to ot her conpetencies.

It seens relatively straightforward. It’s
difficult to conceive of a situation, at

| east before you do this type of assessnent,
where you m ght find sonmeone i nconpetent
actually. Those were sone of ny reflections
on reading all this material.

| didn’t have a preconcei ved notion of

15



[ PRL 889] .

what the patient or inmate m ght be |ike who

met that standard. | did read other people’s
coments on it. | didn’t share their
expectation of denentia. It didn't seemto

me to be particularly relevant to this, but |
can see why they mght think so. Certainly
that is one situation in which inconpetence
m ght arrive, severe denentia, although there
was nothing that | read or had heard that
suggested severe denentia when | was on ny
way there. Beyond that, | didn’t have any
expect ati ons.

* * * %

THE COURT: ...Before we begin the cross-
exam nation, Dr. Dee, if you could maybe
clarify sonething for nme. | understand your

concl usi on and, of course, the standard.
Coul d you kind of pull together your
testinmony for me as to which particul ar

del usions or nental health aspects of the
def endant reach which part of the standard,
which is sort of a two-pronged standard, if
you woul d? Kind of bring that together and
rel ate which prongs you think which things

apply to.

THE WTNESS: Well, it would appear to ne that
the nost rel evant del usion and findi ng would
be that of this |ong-standi ng del usion that
he’s Jesus Christ and the additional

del usional belief that he is being executed
because he is Jesus. He really wasn’'t nuch
nmore coherent than that when | pursued that
with himat length, but at that point he was
very unconfortable, he was very evasive. He
told ne that people — it nmade people very
unconfortable for himto tal k about that, he
didn't like to get into that, it made hima
bi gger target and so forth, and that was near
the end of the day, as | said.

16



THE COURT: Well, let ne ask you this. He

al so said, if | understand you, and I may be
confusing sone of your testinony with the

ot her people who testified, it’s al so because
he’ s innocent and al so because of a

conspi racy.

THE WTNESS: Well, I'mnot sure that those
are really mutually exclusive in the sense

t hat he seened to believe that the courtroom
drama_and the conviction and so forth are
somehow related to his being executed for
being Jesus Christ, as if that were sonme sort
of ruse.

[ PRL 918-919] [enphasis added].

* * * %

THE COURT: ... The other thing I'’m struggling
with, is it possible to say, based on your
eval uation of the defendant, that he has a
factual understanding of what he was
convicted for and what the sentence is, this
is what the court said and the court did, and
on the other hand he sinply says | also
believe I"mJesus Christ, therefore, that’'s
why they did it to me? Does the standard
require that the defendant accept reasons the
court announced or is it sinply sufficient in
your view that he understand what the court
sai d, whether he buys it or not?

THE WTNESS: It would seemto ne that whether
— I"’mgoing to nmake a distinction that maybe
you weren't making — whether he buys it or
not isn't particularly the relevant part. |
think, as | read the Suprene Court’s opinion,
and the statute, it appears to nme that what’s
behind this issue of conpetence to be
executed is that it seens to be an offense to

17



justice that a person who doesn’t really
appreci ate why he’s being put to death, and |
think the continuing belief that one is being
execut ed because one is Jesus Christ or sone
deity is the sort of thing they probably had
in mnd.

[ PRL 958-959].
Dr. Robert Berland, a forensic psychologist, also testified
to the foll ow ng:
REDI RECT EXAM NATI ON OF DR BERLAND
BY MR REI TER

Q Assumi ng for argunent sake that Thomas
Provenzano’ s del usi on of being Jesus
Christ and the reason that he believes
he’ s bei ng executed is because of that
reason, would you think at that point
that he had a rational understanding as
to why he’ s being executed?

A If that were verified to be his true
belief, it would appear to ne that he
did not have a rational understanding.

Q Wul d that make hi minconpetent to be
execut ed under a rational standard?

A If that is part of the standard, then it
woul d appear under that hypotheti cal
that he woul dn’t be.

THE COURT: Doctor, let ne ask you,
assum ng that we have a situation in which a
man has a rational factual understanding, if
| can use the terns that way, of the process
of conviction, vote, argunents about what the
vote nmeans, all those things that | think you
mentioned in your report on the one hand, and
then he has | guess an irrational failure to
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accept that’'s really what happened, he can
recite it, he understands it, but he also
believes that he’s Jesus Christ on the other
hand, where does that | eave you?

THE WTNESS: Are we responding
hypothetically or in ternms of —

THE COURT: Let’'s assune that’'s the case.
|’mnot ruling that, for the sake of the
record, but for the sake of discussion, let’'s

assune that's the case here. We have two

realities.
THE WTNESS: Well, if | didn't know
anything else, I would assune there was sone

rel ati onshi p between the two, but having read
Dr. Lyons’ testinony, it explained to ne
stuff I didn’t know about with reference to
M. Provenzano, and at |east that testinony
was that there was a relationship between two
beliefs, that he understood that the

machi nations of the judicial system occurred
and how they worked but that it was his
belief that that was all a show, a ruse by

t he peopl e who had this conspiracy agai nst
himsince *74 to effect his inprisonnment and
ultimately his death. [|'msort of m xing
hypot heti cal and real because |I don’t know —
| don’t have verification to nmy own
satisfaction that that’s his belief, but at

| east it explains a connection his factual
under st andi ng of what has happened in the
judicial process and his irrational belief
about what he really thinks it all neans

[ PRL 1072-1073] [ enphasi s added].
By MR REI TER
Q If | could ask you this, can an

i ndi vidual have two reality beliefs, two
different beliefs about the same subject
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[PRL 1071- 1074]

[PRL 1074].

matter?

I n my business, you can’t say anything
never can or can’t happen.

s it reasonabl e?

In ny experience, you would usually
expect that there is sone connection
between the two, that he wouldn’t sinply
hold two i ndependent realities that are
in conflict wwth one another. [PRl 1073-
1074]

s it possible that although he's
under st andi ng what’'s going on with
regard to the trial factually and the
sentencing factually and the

el ectrocution factually, his belief for
t he whol e thing m ght be because of the
fact that he's Jesus Christ, not for
what the reason they are saying but
because | believe I'’m Jesus Christ?

* * * *

My answer woul d be yes, it’s possible..
My experience woul d suggest that you
woul dn’t expect to find those two things
exi sting simultaneously, it’'s one or the
ot her or sone rel ations between the two.

Dr. McClaren was recalled by the state and was the

concl udi ng W t ness.

CROSS- EXAM NATI ON OF DR MCCLAREN

THE COURT: ...l’mgoing to ask you to

coment on your view of the delusion and its
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[ PRL 1130-

effect on the defendant’s factual
under st andi ng of the standard w t hout
reciting it to you. Wat’s your view of
that? Then I'’mgoing to ask it to you in a
slightly different form

THE W TNESS: There is absolutely no
doubt in ny mnd that he understands the
reason that he is facing execution is because
of being found guilty of shooting a security
officer, bailiff, security deputy or however
they are terned in the Orange County
Courthouse. | believe he said Oficer
Wl kerson. He knows that a jury found him
guilty of this. He knew that the
recommendati on was seven to five for death
and he knows that the judge sentenced himto
death for this. So there is absolutely no
doubt in ny mnd that he has a factua
under st andi ng.

THE COURT: If | change it and inquire
t he same question except rational and factual
under st andi ng of the sane thing, would that
af fect your opinion?

THE W TNESS: No.

THE COURT: Ckay. Thank you. Does that
generate any further cross?

1132] .
* * * *
BY MR REl TER

Q Dr. McCl aren, do you believe that Thomas
suffers froma del usi on?

A. Yes, | believe he does at tines.

Q And do you believe that delusion has to
do with Jesus Christ?
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Yes.

And do you believe that his del usion

i ncludes the fact that he believes there
IS a conspiracy, because he’'s Jesus
Christ, to have him executed?

|’ mnot sure that | can go that far. |
believe that for nore than a 20-year
period, maybe 25 years, he has had this
ki nd of thinking; however, | believe
that he knows that being Jesus Christ is
not what is getting himkilled. 1It’s
having killed a man, a bailiff or
bailiff-1ike person in the Orange County
Cour t house.

VWll, let me ask you this question just
for argunent’s sake. If in fact Thomas
Provenzano’s delusion is real to him
that he believes that the reason why he
is being executed is because he’'s Jesus
Christ, given that fact, would you be
able to say then that his rational
under st andi ng woul d i npede his ability
to accept another reality of the fact
that he’s being executed because of
shooting soneone in Orange County?

It might.

So basically —

THE COURT: Let nme rephrase, put the

gquestion — go back to ny question. |If you
accepted the terns that counsel just gave
you, that his delusion caused himto believe
that’s why he’s being executed, if you found
that to be factual, would that affect your
opi nion on the either factual understanding

or

rational — in fact, factual understandi ng?
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THE W TNESS: Well, I believe that he has
them both intertwined, that his being -

THE COURT: That’'s exactly what | want
you to talk to ne about.

THE WTNESS: Right. | believe that they
are intertwi ned, that he has had the idea
that he is Jesus Christ, but he also
under st ands the reason that he is being
execut ed, not punished in sonme other way, is
because of the hom cide.

THE COURT: Well, if you concl uded that
he believes, yeah, that’s what the court said
but nmy fundanental belief says that it’s
really because I’mJesus Christ, and |I'm
oversinplifying, the court system needs to
get rid of Jesus Christ, would that — what
woul d your opinion be then, if you accepted —
| know you do not, but if you did and thought
he really believed that, although he
rational ly understood the reasons that were
announced but sinply it ain't so?

THE WTNESS: | guess that’'s the crux of
the issue and it’s just so hard to separate.
My belief is that when | questioned hi mabout
this Jesus Christ delusion, that he doesn’'t
get into it, doesn't explainit well Ilike
ot her nmen or people that have had this kind
of delusion |I have exam ned.

THE COURT: | wunderstand your position
and | really have two situations | at sone
poi nt have to deal wth; one, how far does
hi s delusion go, and what is his beliefs
about the reason for the sentence? And if |
accept your view, then we don’t get to the
issue. But if | accept the other view, then
| have this problemof do we have sonebody
who can rationally recite but really believes
because of delusion that that isn't the rea
reason? \Were does that |eave us in
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relationship to the standard? If you have an
opinion, fine, if you don't, that's fine too.

[ P1 R1132-1135] [enphasis added].
On Decenber 8, 1999, an order was entered finding M.
Provenzano conpetent to be executed. On Decenber 9, 1999, M.

Provenzano filed his Notice of Appeal.
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SUMMARY OF ARGUMENT
M. Provenzano is not conpetent to be executed. Justice

Powel | s concurring opinion in Ford v. Wainwight, 477 U S. 399,

106 S.Ct. 2595 (1986) and the definition of “insane to be

execut ed” announced in Florida Rules of Crimnal Procedure 3.811
requires that a court analyze and utilize an inmate’'s entire
mental capacity in a determ nation of conpetency to be executed.
Judge Bentl ey erroneously unraveled M. Provenzano’s psyche and
nmerely applied M. Provenzano's intellectual ability to
understand the | egal process. Al though Judge Bentley found that
attorneys for M. Provenzano had proven by clear and convincing
evidence that M. Provenzano believes that the real reason why he
is being executed is because he is Jesus Christ, Judge Bentley
erroneously failed to consider that belief as part of the

standard for determ nation of executi on.
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ARGUMENT

THE TRIAL COURT ERRED IN APPLYING THE
STANDARD TO BE UTILIZED TO DETERMINE
COMPETENCY TO BE EXECUTED.

Thomas Provenzano is inconpetent to be executed. The quote
bel ow by Judge Bentley is the proper standard that shoul d have
been utilized for the determ nation of M. Provenzano's sanity to
be execut ed.

After struggling with the issue, the Court
finds by clear and convincing evidence that
Provenzano has a del usional belief that the
real reason he is being executed is because
he is Jesus Christ.

Provenzano’ s counsel contends, in other
words, that rational acceptance of the reason
for death and the process leading to it is

i nherent to a rational understanding of the

facts. If this is found to be the | aw, then
the Court nust find Provenzano insane for
executi on.

[ PRL 113].

However, after an admtted difficulty with the issue,
the trial court ultimately found M. Provenzano conpetent to be
execut ed?. Judge Bentley’'s order indicated that he had utilized

an “objective rationality” test in making his final

2The undersi gned wi shes to express thanks to Judge Bentl ey
for having been so courageous and candid in explaining his
concerns, confusions, and thought process about the execution
standard in rendering his order.
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determ nation. |In support for using this test, Judge Bentl ey

relied on

the two cases cited by this Court in Provenzano v.

State, 1999 W 742293 (Fla. Sept. 23, 1999): Martin v.

Dugqger,

686 F. Supp. 1523 (S.D. Fla. 1988) and United States v.

579 F. Supp. 495 (S.D. N. Y. 1983).

Bl ohm

Al t hough the court found that

the objective test is regarded as rational to the average person,

it al so expressed reservation by stating:

standard i

I n appl yi ng what

s troubl esone to the court.”

court stated:

[PRL 112].

What does the standard for conpetency to be
executed and specifically rules 3.811 and
3.812 nean? 1|s a rational acceptance of the
reasons for execution necessary? No. Many
def endants w thout nental health problens
mai ntain their innocence though, under the
facts, such a positionis irrational. This
can be said to be a fairly human reacti on.
The standard does not require this.

* * * %

Goi ng one step further, we have a situation
in which Provenzano’s rejection is based on a
del usional belief. The Court finds that the
acceptance of the reasons for sentencing,

whet her rational, irrational, or delusional,
is not part of the current standard for
conpetency to be executed. In other words,
under the current standard, acceptance of the
reasons is a separate issue froma

rati onal understandi ng of the process. The
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it deened the objective standard to be,
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present standard is a mnimal standard. |f
the Court has wongly interpreted the
present legal standard, the ultimte finding
of this Oder will be in error.

[ PRL 113] [enphasis added].

The above anal ysis of objective rationality by the court is
not in conformty with the two af orenenti oned cases upon which it
relied. It is quite apparent fromthe court’s interaction with
Dr. Berland and Dr. McClaren that the court had difficulty in
assessi ng conpetency to be executed when an individual has the
intellectual ability to understand the process, but his del usion
prohibits himfromrationally understanding the connection. This
is evidenced by the foll ow ng:

REDI RECT EXAM NATI ON OF DR BERLAND

BY MR REI TER

Q Assumi ng for argunent sake that Thomas
Provenzano’ s del usi on of being Jesus
Christ and the reason that he believes
he’ s bei ng executed is because of that
reason, would you think at that point
that he had a rational understanding as
to why he’ s being executed?

A If that were verified to be his true
belief, it would appear to ne that he

did not have a rational understanding.

Q Wul d that make hi minconpetent to be
execut ed under a rational standard?
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A If that is part of the standard, then it
woul d appear under that hypotheti cal
that he woul dn’t be.

THE COURT: Doctor, let ne ask you,
assum ng that we have a situation in which a
man has a rational factual understanding, if
| can use the terns that way, of the process
of conviction, vote, argunents about what the
vote neans, all those things that | think you
mentioned in your report on the one hand, and
then he has | guess an irrational failure to
accept that’'s really what happened, he can
recite it, he understands it, but he also
believes that he’s Jesus Christ on the other
hand, where does that | eave you?

THE W TNESS: Are we responding
hypothetically or in ternms of —

THE COURT: Let’s assume that’s the case.
|’mnot ruling that, for the sake of the
record, but for the sake of discussion, let’'s
assune that’s the case here. We have two
realities.

THE WTNESS: Well, if | didn't know
anything else, I would assune there was sone
rel ati onshi p between the two, but having read
Dr. Lyons’ testinony, it explained to ne
stuff I didn’t know about with reference to
M. Provenzano, and at |east that testinony
was that there was a relationship between two
beliefs, that he understood that the
machi nations of the judicial system occurred
and how they worked but that it was his
belief that that was all a show, a ruse by
the peopl e who had this conspiracy agai nst
himsince *74 to effect his inprisonnment and
ultimately his death. [|'msort of m xing
hypot heti cal and real because |I don’t know —
| don’t have verification to nmy own
satisfaction that that’s his belief, but at
| east it explains a connection his factual
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under st andi ng of what has happened in the
judicial process and his irrational belief
about what he really thinks it all neans.

By MR RElITER

Q If | could ask you this, can an
i ndi vidual have two reality beliefs, two
different beliefs about the sanme subject
matter?

A In ny business, you can’t say anything
never can or can’t happen.

Q s it reasonabl e?

In ny experience, you would usually
expect that there is sone connection
between the two, that he wouldn’t sinply
hold two i ndependent realities that are
in conflict with one anot her.

Q s it possible that although he’'s
under st andi ng what’'s going on with
regard to the trial factually and the
sentencing factually and the
el ectrocution factually, his belief for
t he whol e thing m ght be because of the
fact that he's Jesus Christ, not for
what the reason they are saying but
because | believe I'’m Jesus Christ?

A My answer woul d be yes, it’s possible..
My experience woul d suggest that you
woul dn’t expect to find those two things
exi sting simultaneously, it’'s one or the
other or sone relations between the two.

[PRL 1071-1074].

* * * %
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CROSS- EXAM NATI ON OF DR MCCLAREN

THE COURT: ...l’mgoing to ask you to
coment on your view of the delusion and its
effect on the defendant’s factual
under st andi ng of the standard w t hout
reciting it to you. What’'s your view of
that? Then I'’mgoing to ask it to you in a
slightly different form

THE W TNESS: There is absolutely no
doubt in ny mnd that he understands the
reason that he is facing execution is because
of being found guilty of shooting a security
officer, bailiff, security deputy or however
they are terned in the Orange County
Courthouse. | believe he said Oficer
W1l kerson. He knows that a jury found him
guilty of this. He knew that the
recommendati on was seven to five for death
and he knows that the judge sentenced himto
death for this. So there is absolutely no

doubt in ny mnd that he has a factua
under st andi ng.

THE COURT: If | change it and inquire
t he same question except rational and factual
under st andi ng of the sanme thing, would that
af fect your opinion?

THE W TNESS: No.

THE COURT: Ckay. Thank you. Does that
generate any further cross?

[PRL 1130].
* * * *
BY MR RElI TER

Q Dr. McCl aren, do you believe that Thomas
suffers froma del usi on?

31



A

Q

Yes, | believe he does at tines.

And do you believe that delusion has to
do with Jesus Christ?

Yes.

And do you believe that his del usion

i ncludes the fact that he believes there
IS a conspiracy, because he’'s Jesus
Christ, to have him executed?

|’ mnot sure that | can go that far. |
believe that for nore than a 20-year
period, maybe 25 years, he has had this
ki nd of thinking; however, | believe
that he knows that being Jesus Christ is
not what is getting himkilled. 1It’s
having killed a man, a bailiff or
bailiff-1ike person in the Orange County
Cour t house.

Vll, let me ask you this question just
for argunent’s sake. If in fact Thomas
Provenzano’s delusion is real to him
that he believes that the reason why he
i s being executed is because he’'s Jesus
Christ, given that fact, would you be
able to say then that his rational
under st andi ng woul d i npede his ability
to accept another reality of the fact
that he’s being executed because of
shooting soneone in Orange County?.

It might.
So basically —

THE COURT: Let nme rephrase, put the

guestion — go back to nmy question. If you
accepted the terns that counsel just gave

youa

that his del usion caused himto believe

that’s why he’s being executed, if you found
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that to be factual, would that affect your
opi nion on the either factual understanding
or rational — in fact, factual understandi ng?

THE W TNESS: Well, I believe that he has
them both intertwined, that his being - .

THE COURT: That’'s exactly what | want
you to talk to ne about.

THE WTNESS: Right. | believe that they
are intertwi ned, that he has had the idea
that he is Jesus Christ, but he also
under stands the reason that he is being
execut ed, not punished in sonme other way, is
because of the hom cide.

THE COURT: Well, if you concl uded that
he believes, yeah, that’s what the court said
but nmy fundanental belief says that it’s
really because I’mJesus Christ, and |I'm
oversinplifying, the court system needs to
get rid of Jesus Christ, would that — what
woul d your opinion be then, if you accepted —
| know you do not, but if you did and thought
he really believed that, although he
rational ly understood the reasons that were
announced but sinply it ain't so?

THE WTNESS: | guess that’'s the crux of
the issue and it’s just so hard to separate.
My belief is that when | questioned hi mabout
this Jesus Christ delusion, that he doesn’'t
get into it, doesn't explain it well Ilike
ot her nmen or people that have had this kind
of delusion |I have exam ned.

THE COURT: | understand your position
and | really have two situations | at sone
poi nt have to deal wth; one, how far does
hi s delusion go, and what is his beliefs
about the reason for the sentence? And if |
accept your view, then we don’t get to the
issue. But if | accept the other view, then
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| have this problemof do we have sonebody

who can rationally recite but really believes

because of delusion that that isn't the rea

reason? \Were does that |leave us in

relationship to the standard? I1f you have an

opinion, fine, if you don't, that's fine too.
[ PRL 1132-1135] [ enphasi s added].

VWhat the trial court did in its analysis was to unravel or un-
intertwine M. Provenzano’s del usional psyche fromhis
intellectual psyche. And in so unraveling, the court determ ned
that M. Provenzano’s factual appreciation is sufficient to neet
the standard of conpetency, regardl ess of his delusional psyche.

Nei t her the court in Martin nor Bl ohm made such an anal ysis.

Nei ther did Justice Powell in Ford v. Wainwight, 477 U S. 399,

106 S.Ct. 2595 (1986).

In its order, the trial court cites Martin for the
proposition: [t]hat objective rationality is what would be
regarded as rational to the average person. |d at p.1572. The
trial court apparently failed to understand that that statenent
was a conclusion and not an analysis by the Martin court. The
Martin court’s anal ysis was expressed at p.1570, as foll ows:

| f both purposes behind the death penalty are

to be served, and therefore, the sentence is to be
carried out in accordance with the eighth
anmendnent, the defendant nust at |east appreciate
t he connection between his crinme and puni shnent.

Thi s appreciation consists of both a subjective
and objective part. The subjective part is
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not hi ng nore than the defendant’s perception

of the connection between his crinme and

puni shment. A defendant nust understand the
fact he conmtted his crime and the fact that he
will die at a specific time and place. A

def endant nust al so understand the basic and
fundanmental | ogical proposition that because

he has conmtted an act that society and al
civilized humanity finds heinous he is to be
killed. The objective aspect of this realization
test is relatively straightforward. This
concept determ nes whet her the defendant’s

subj ective understanding is grounded in

reality; that is, is rational. [FN20]

Martin, 686 F.Supp. 1523 at 1570.
In its footnote, the court further stated:

FN20. At first, this concept nay appear nore
psychol ogi cal than phil osophical, but that is
not the case. This objective determ nation

is fairly cut and dry. A court nust determ ne
whet her the defendant’s |ogic behind this
connection is reasonable; that is, whether

the defendant’s rationale is consistent with
the ordi nary experience of human bei ngs.

In essence, a judge nmust sit as a jury would
in a negligence action to determ ne whet her the
defendant’ s understanding is rational. As the
court analysis indicates infra, a simlar

requi renent exists in the Dusky context.

Id. at 1570.

The court in Martin clearly requires the fact-finder to
determ ne whether the defendant’s subjective understanding is
grounded in reality. In so doing, the fact-finder nust determ ne
whet her the defendant’s |ogic behind this connection is

reasonabl e; that is, whether the defendant’s rationale is
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consistent with the ordinary experience of human beings. Had
Judge Bentley utilized the analysis described in Martin, a case
he cited for support, Judge Bentley would have ultimately found
M. Provenzano inconpetent to be executed. This is denonstrated
by Judge Bentl ey’ s quote:

Provenzano’ s counsel contends, in other

words, that rational acceptance of the reason

for death and the process leading to it is
i nherent to a rational understanding of the

facts. If this is found to be the | aw, then
the Court nust find Provenzano insane for
executi on.

[ PRL 113].

The trial court did not utilize this standard in its
ultimate finding of conpetency. However, the trial court did
express that M. Provenzano had established by clear and
convi nci ng evidence that M. Provenzano believes that the real
reason he is being executed is because he believes he is Jesus
Christ [PRL 112]. This belief is not rational as being
consistent with the ordinary experience of human bei ngs, and
therefore would render M. Provenzano inconpetent to be executed.

The trial court also cited Blohmfor the objective standard.
However, the trial court again m sapplied the standard. 1In
Blohm the Court stated the foll ow ng:

Al'l counsel agree as to the applicability of
t he Dusky standard. All conceded, and |
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concur that Bl ohm has a factual understanding
of the proceedi ngs against him including a
factual understanding of the applicable

statutes and procedures. It is the
determ nation of rationality about which the
di spute centers. | conclude that the

rationality to be denonstrated is that of an
objective rationality, what woul d be regarded
as rational to the average person, not to the
def endant, not to the psychiatrists, who in
this instance consi dered Bl ohm conpet ent
because his perspective and his acts were
consistent with his felt need, his del usion.

| conclude that the technical standards which
the psychiatrists considered were entirely
appropriate for their professional purpose
but failed to include the sense of
rationality as it is comonly understood.
Hence, in ny view, the Governnent and Bl ohm
have urged upon ne too narrow a standard.
“Rational,” as used in the cases, nust not be
devoi d of common under st andi ng. .

579 F. Supp. 495 at 499

[ The psychiatrists] testinmony was sinply
that he coul d conprehend the possible
consequences of his acts. However, their
testinony included several observations that
support the court’s conclusion that Blohmis
i nconpetent to stand trial. Perhaps the nost
i nportant of these observations concerns
Bl ohmi s belief in a conspiracy, discussed in
detail above...

Id. at 503

The nost persuasive evidence of Blohm s
i nconpetency is his continued, irrational
belief in the golf conspiracy and his hope to
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use this crimnal trial as a forumto
“expose” that conspiracy...

Id. at 504

* * * %

Hi s understandi ng of the pending crimnal

proceedings is necessarily limted by his

belief that there is a conspiracy against him

i nvol ving a grow ng nunber of federal judges

and magi strates, attorneys and others...
Id. at 505

Al though in Blohmthe issue before the court was Bl ohm s

conpetency to stand trial, the court’s analysis of objective
rati onal understanding is the sane as conpetency to be execut ed.
Only the finding is different. The analysis by the court in
Bl ohm did not stop at Blohmis intellectual understanding of the
process of all the |egal proceedings, but considered his
del usional belief as part of Blohmis nental abilities.
Qovi ously, the Court in Blohm consi dered whether a common
under st andi ng of an average person would be rational if they

suffered fromthe sane delusional beliefs as M. Bl ohm

Justice Powell’s concurring opinion in Ford v. Wai nwight,

477 U.S. 399, 106 S.Ct. 2595, 91 L.Ed.2d 335 (1986), has been
deened controlling on the issue of insanity to be executed,

because his opinion was the deciding vote to sustain a mgjority
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of the court and was a nore narrow opi nion3 Since Justice
Powel | ' s concurring opinion, a nunber of courts* have cited to
hi s announced standard of “...those who are executed know t he
fact of their inpending execution and the reason for it.” Ford,
477 U. S. 399 at 422. However, all but two of the cases fail to
exam ne the paragraph imediately follow ng the announcenent of

Justice Powel|l’s standard:

Such a standard appropriately defines the
kind of nmental deficiency that should trigger
t he Ei ghth Amendnent prohibition. |If the

def endant perceives the connection between
his crinme and his punishment, the retributive
goal of the crimnal lawis satisfied. And
only if the defendant is aware that his death
i s approaching can he prepare hinmself for his
passi ng. Accordingly, | would hold that the
Ei ght h Arendnent forbids the execution only
of those who are unaware of the puni shnent
they are about to suffer and why they are to
suffer it.

SMarks v. United States, 430 U.S. 188, 97 S. Ct. 990
(1977) (When a fragnented Court decides a case and no single
rational e explaining the result enjoys the assent of five
Justices, "the holding of the Court nmay be viewed as that
position taken by those Menbers who concurred in the judgnents on
the narrowest grounds’)(citing Geqg v. Georgia, 428 U S. 153, 96
S.Ct. 2909 (1976)); Romano v. Okalahoma, 512 U.S. 1, 114 S. C
2004 (1994); O Dell v. Netherland, 521 U S. 151, 117 S. Ct. 1969
(1997).

‘Lowenfield v. Butler, 843 F.2d 183 (5'" Cir. 1988); Wiitnore
v. Lochart, 834 F. Supp. 1105 (E.D. Ark 1992); Barnard v. Collins,
13 F.3d 871 (5'" Cir. 1994); Fearance v. Scott, 56 F.3d 633 (5"
Cr. 1995); Martin at 1567.
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Id at 422.
To the best of the undersigned counsel’s know edge,

virtually every case addressing this issue has either ignored or

over | ooked the very next paragraph in Justice Powell’s concurring
opi ni on:
Petitioner’s claimof insanity plainly fits
within this standard. According to
petitioner’s proffered psychiatric
exam nation, petitioner does not know that he
is to be executed, but rather believes
[ enphasi s added] that the death penalty has
been invalidated. |If this assessnent is
correct, petitioner cannot connect his
execution to the crinme for which he was
convi cted. .. [enphasis added].
Id at 422.

I f Justice Powell’s announced standard is the applicable | aw
to be utilized, so should his analysis for the application of
that standard. Justice Powell indicated that Ford woul d not be
conpetent to be executed if he did not know that he was to be
executed due to his belief that the death penalty had been
i nval i dated. Nowhere does Justice Powel| separate M. Ford' s
intellectual abilities fromhis delusions. To the contrary,
Justice Powell considered M. Ford' s belief in the application of

t he standard he announced; and in so applying the standard

suggested that if the Doctor’s assessnent of M. Ford is correct
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he coul d not be execut ed.

Since Ford, a nunber of Federal Courts have interpreted
Justice Powell’s concurring opinion in a literal fashion: does
the prisoner understand the fact of his inpending death and the
reason for it. (See footnote 4). However, these cases fail to
apply the standard with the sane interpretation as did Justice

Powel I .

In Shaw v. Arnpbntrout, 900 F.2d 123 (8" Cir. 1990), the
Eighth Grcuit Court of Appeals affirmed the district court’s

denial of M. Shaw s habeas petition to review the conpetency of

Shaw to be executed. In reviewng the facts of M. Shaw s case
the circuit court stated:

After a careful review of the record, we have
no difficulty concluding there is fair
support for the state court’s findings.
Havi ng reached this concl usion, we nust defer
to the state court’s relevant factual

determ nations... Thus, the state court’s
deci sion that Shaw “understand[s] the nature
and purpose of the punishnent about to be

i nposed upon hint and is conpetent to be
execut ed di sposes of Shaw s ei ghth anendnent
claim

Id at 126.

M. Shaw s case is substantially distinguishable fromthe
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case sub judice. M. Shaw s claimof conpetency to be executed
was basically: “Shaw clains the eighth amendnent categorically
prohi bits the execution of a brain damaged person |like hinself.”
Id. at 124. Al of the nedical experts in M. Shaw s case opi ned
that the content of Shaw s thought does not reveal any del usions,
obsessi ons, phobias, bizarre ideas, or any psychotic features.
According to findings of the nedical expert’s in Shaw s case, M.
Shaw s under standi ng of the nature and purpose of his puni shnent
was based in reality. Id at 125.

This is not the situation in M. Provenzano’'s case. Judge
Bentl ey specifically found that M. Provenzano had proven by
cl ear and convincing evidence that M. Provenzano believes that
the real reason he is being executed is because he is Jesus
Christ. Further, Judge Bentley specifically found that M.
Provenzano suffers from del usi ons.

In Barnard v. Collins, 13 F.3d 871 (5'" Cir. 1994), the

Fifth CGrcuit Court of Appeals affirmed the district court’s
denial of M. Barnard s Certificate of Probable Cause. As part
of M. Barnard’ s clains, the issue of M. Barnard’s conpetency to
be executed was raised. In finding that the state court had
sufficiently conplied with the E ghth Amendnent, the court

recited fromthe state court’s findings, as follows:
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In one of its factual findings, the state
court stated that [b]ased on the reports and
eval uations and testinony of Appellant’s and
the Court’s nental health experts, Texas
Departnent of Crim nal Justice nedial
records, and the sworn statenents of TDCJ
personnel, the Court finds that Applicant
conprehends the nature, pendency, and purpose
of his execution. Applicant knows that he
was found guilty of killing a young boy in a
robbery in Galveston County and that his
pendi ng executi on was because he had been
found guilty of that crinme. He knew of the
date of his schedul ed execution and that it
woul d be lethal injection by use of an

i ntravenous injection. Applicants’ experts
do not establish that he is unaware of the
fact of or the reason for his inpending
execution, but rather that his perception of
the reason for his conviction and pendi ng
execution is at times distorted by a

del usional systemin which he attributes
anyt hi ng negative that happens to himto a
conspiracy of Asians, Jews, Bl acks,
honmosexual s, and the Mafi a.

Id at 876.

The Fifth GCrcuit Court of Appeals found, in regard to the
above quote, that Barnard knew that he was going to be executed
and why he was going to be executed — precisely the finding
required by the Ford standard of conpetency. |d at 877.

First, the finding by the state court acknow edged that M.
Barnard’ s experts opined that M. Barnard' s perceptions for the
reason for his conviction and pendi ng execution was at tines

distorted by a delusional systemin which M. Barnard attri butes
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negati ve happenings to himas a conspiracy of Asians, Jews,

Bl acks, and the Mafia. The state court didn’t verbalize whether
the court found that that fact was proven by the requisite
standard of proo,f or whether M. Barnard s del usions were based
inreality, or whether the delusions had an interrel ationship
with his intellectual understanding. However, in M.
Provenzano’s case, all three situations do exist. M. Provenzano
establ i shed by clear and convincing evidence that his del usions
are not based on reality and his delusional beliefs are
intertwined with his intellectual understanding of the |egal

pr oceedi ngs.

Second, the state court ignored M. Barnard' s “perception of
the reason for his conviction and pendi ng execution.” Yet the
Fifth CGrcuit Court of Appeals stated that the state court’s
finding was “precisely the finding required by the Ford standard
of conpetency.” Appellant respectfully contends that the
anal ysis of both courts was erroneous. Justice Powel |
specifically established that a defendant’s perception of the
connection between the crinme and punishnent is required. Ford,
477 U. S. 399 at 422. Both the state court, as well as the
federal court, erroneously failed to acknow edge that the

defendant’ s perception is a requirenent as part of the conpetency
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standard as held by Justice Powell.

In Whitnmore v. Lockhart, 8 F.3d 614 (8" Cir. 1993), the

court affirmed the district court’s finding that Witnore was
conpetent to be executed. The findings and ruling of the

district court are found at Whitnore v. Lockhart, 834 F. Supp.

1105 (E.D. Ark 1992). No evidence was introduced that M.
Whitnore suffered fromany serious nental illness, psychosis, or
delusions. Dr. Jackson, a neuropsychol ogi st, found that not only
did petitioner understand he had been sentenced to death and the
reasons for that sentence, but that he was w thout significant
neur opsychol ogi cal inpairnent. |Id. at 128. No evi dence was
produced by M. Wiitnore's expert providing a basis for
concluding that M. Witnore was i nconpetent.

M. Provenzano’s circunstance is substantially
di stingui shable from M. Witnore' s situation. M. Provenzano
does suffer froma nental illness and delusions. M.
Provenzano’ s delusions are specifically intertwined with his
rational understanding of the inpending death and the reason for
it. M. Provenzano has proven by clear and convi ncing evi dence
that he believes that the reason he is being executed is because
he is Jesus Christ and not for the crine for which is was

convi ct ed.
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Per haps the case nost simlar to the case sub judice is

Weeks v. Jones, 52 F.3d 1559 (11" Cir. 1995). In reviewing the

state court’s finding that M. Weks was conpetent to be
executed, the circuit court made comment of the standard as to
conpetency to be execut ed:
While our circuit has not articulated a
standard as to conpetency to be executed
under Ford, we need not determine this issue
to decide Wek’s energency notion for stay of
execution and certificate of probabl e cause.
What ever the standard is, it is no higher
than the ABA standard advanced by Weks and
used by the state trial judge. [See Martin v.
Dugger, 686 F. Supp. 1523, 1572 (S.D. Fl a.
1988)].
Id at 1562.
The circuit court found that the state trial judge had
provided M. Weks wth every opportunity to present al
W t nesses and evidence in support of his claim The circuit
court further found that the state trial judge based its findings
on facts presented at the evidentiary hearing and are not
debat abl e anong jurists of reason and could not be resol ved
differently. 1d. at 1562.
As part of its opinion, the circuit court attached the state

trial judge' s order. The relevant circunstances of M. Weks, as

described by the state trial judge, was as foll ows:
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Al'l of the experts agree that the Defendant
has the ability to respond appropriately to
the concrete and specific questions relating
to the present nonent and to correctly relate
back to an interviewer what, for lack of a
better term the undersigned Judge wll call
a public or common understandi ng of such
matters. The intriguing argunent of defense
counsel and of the experts who have testified
on behalf of the Defendant is that the

Def endant hi nsel f does not actually
participate in an “understandi ng” of these
matters in the same way that a “normal”
person woul d.

Id at 1570.

* * * %

... The undersi gned Judge believes and finds
that the attenpts by expert nedical w tnesses
for the Defendant to | ook beyond the
objective data; i.e., the Defendant’s
response to direct questions, is speculative.
Previously in this opinion, we have noted
that the Defendant is schizophrenic, paranoid
type and the suffers fromdelusions. The

Def endant asserts that he is God in various
mani f estati ons, such as God the Father, Jesus
Christ, Allah. But the Defendant knows t hat

when he is executed, his physical life wll
cone to an end. He believes that he wll
then be transformed. It is precisely here

that the expertise of nedical experts breaks
down. April 14, 1995 - the final hearing date
— was Good Friday; and there are mllions of
peopl e who believe that death is nerely a
transformation as a result of what happened
on Good Friday and the foll owi ng Sunday
nmorning... These are matters of religious
belief, and thereis alimt to

human/ scientific know edge and expertise in
these matters. Dr. Lyman, one of the experts
for the Defendant responded, with appropriate
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hurmor, that while mllions of others nay feel
that death is a beginning of life imortal,

i n Heaven, nost people “don’t think they wll
be running the place.” Wat the expert says
may be true, but it is also true that what
happens beyond death is beyond his expertise;
and t he Defendant and anyone else is free to
beli eve what they w sh about the hereafter.
Li kewi se, the opinion expressed by experts —
that the del usions associated with race

evi dence the Defendant’s del usi onal
under st andi ng of the nature of his execution
and death — will not stand cl ose scrutiny.
The majority of persons on death row, in
fact, are Black, and there are many persons
who correctly or incorrectly believe that
raci al persecution is associated with the
death penalty. For the Defendant to nake
such an assertion, although this Court does
not find such an assertion to be factually
wel | -founded, is not so highly irregular and
i nappropriate as to cause his understandi ng
of his pending execution to be attributable
to del usi on.

Id at 1571.
ok ok

The above analysis by the state judge in Weks consi dered
how M. Weks’ delusions affected his rational understandi ng of
t he i npendi ng death and the reason for it. The trial judge did
not separate his intellectual abilities fromhis del usions, but
reasoned that M. Weks’ understandings were no different than
that of the normal average person, coupled wth M. Weks’
del usional beliefs. 1d at 1572. The trial judge was correct in

assessing that M. Weks’ belief that he was God did not cause
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any unrealistic understanding of the connection between his crine

and puni shnent, because M. Weks did not attribute his inpending

execution to the fact of his belief that he was God, but

acknowl edged that he was bei ng executed because of his crine.

[ enrphasi s added].

There is a major difference between the effect of M. Weks’
del usion and that of M. Provenzano’'s. M. Provenzano' s reality
— delusional belief -- is that the trial, conviction, sentence of
deat h, and execution is a conspiracy to kill Jesus Christ.
Because he is Jesus Christ, the state created this ruse to

execute him M. Provenzano's belief as to why he is being

executed is not based on reality, or a comon understandi ng of
that of an average normal person.

Despite the fact that the state trial judge nade an anal ysis
of the interrelationship of M. Weks' delusional systemand his
intellectual understanding, the court opined that such an
anal ysi s was not necessary:

| f indeed the Defendant’s understandi ng of
his current status, the nature of the present
proceedi ngs, the role of the persons involved
in those proceedi ngs, and the nature and
reason for his pending execution, are all the
products of a del usional pattern, the extent

to which his delusional pattern coincides
with reality is truly remarkable. Under the
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circunst ances, the discovery of a del usional

pattern and its products are quite

mysterious, and can hardly formthe basis for

a predictable application of a rule that

requires that a person be conpetent for

execution. The open, apparent ability of the

Def endant to respond cogently and

appropriately to direct questions is a nuch

nor e dependabl e gui de to what the Defendant

understands than is the vague and specul ative

suggestion of the experts.
Id at 1572, 1573.

VWhat the state trial judge in Weks failed to acknow edge is

t hat judges specul ate everyday as to what was or is in the m nds
of the litigants before them |If |ooking only to the open,
apparent ability of the defendant to respond cogently and
appropriately to direct questions as the neasuring stick to
determ ne conpetency to be executed, experts and an evidentiary
heari ng woul d be unnecessary. Al that would be required is for
a judge to ask the defendant factual questions. If the Defendant
can answer them openly and appropriately, he would be conpetent
for execution. But what of those situations where a defendant is
| ying, was coached, or suffers fromintermttent lucidity. A
perfunctory inquiry, such as that suggested by the state trial
judge in Weeks, mght certainly lead to an inaccurate assessnent

w thout an in-depth analysis of the defendant’s nental state.

That was not the intended holding of the plurality court in
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Ford, nor of Justice Powell’s concurring opinion. Just because
an analysis of this type is difficult to assess, that does nean
that the attenpt should not be made.

M. Provenzano is not attenpting to persuade this Court that
all individuals who suffer fromnental illness are inconpetent to
be executed or that all delusions prevent a prisoner from
rational |y understanding the fact of his inpending death and the
reason for it. However, it is contended by M. Provenzano that
when a nental illness or a delusion is directly intertwined with
the prisoner’s factual understanding, a court nust consider the
perception of the prisoner and determ ne whether that prisoner’s
perception and beliefs, taken as a whole, are based in reality
such as that of a normal average person.

It is also M. Provenzano's contention that the application
of the standard for execution demands that a trial court consider
a defendant’s entire nental state in deciding whether he is
conpetent to be executed. Further, M. Provenzano believes that
had Judge Bentl ey not unraveled M. Provenzano's psyche, but had
consi dered whether M. Provenzano's del usional system prevents
hi m from under st andi ng the reason for his execution as conpared
to that of an average normal person, Judge Bentl ey woul d have

found M. Provenzano inconpetent to be executed.
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If the history and concept of the death penalty is in fact
primarily for the purpose of retribution, and retribution is not
inflicted on the insane as perceived by Justice Marshall and
Justice Powell in Ford, 477 U. S. at 2610, then based upon the
present nental state of M. Provenzano, society would certainly
not be receiving their full-pound of flesh as retribution. Gven
M. Provenzano's present nental state, society would at best be
receiving an once or two. As noted by Justice Powell, the issue
of conpetency to be executed is not to establish whether but when
t he execution wll occur. 1d. at 2610.

The findings of the Ford Court did not provide nuch
gui dance in the specific application of awareness to the standard
for sanity to be executed. The issue of how rational
understanding is to be applied to the standard set out in Florida
Rul es of Crimnal Procedure 3.811 is a quasi first inpression
issue to be decided in the State of Florida. Al though this Court

inplied in Martin v. State, 514 So.2d 189 (Fla. 1987) that a

rational understanding of the relation between the crinme and

puni shnent did not apply, this Court acknow edged in Provenzano,

1999 WL 742293 at 4, that the rationality to be denonstrated “is
that of an objective rationality what woul d be regarded as

rational to the average person”. (citing Blohm at 499).
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CONCLUSION

Judge Bentley’'s order finding M. Provenzano conpetent to be
executed is riddled with concerns for and troubles with the
application of the standard of conpetency for execution.

In as much as M. Provenzano has established by clear and

convi nci ng evidence that he believes that the real reason for his
execution is because he is Jesus Christ, the proper avenue is to
assure that the spirit of the Ei ghth Arendnent’s prohibition of
execution of the insane is to place M. Provenzano in a hospital
until there can be a determ nation with reasonable certainty of
M. Provenzano’ s conpetency.
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