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STATEMENT OF JURISDICTION

JURISDICTION IS INVOKED PURSUANT TO RULE  9.030(2)(A)(JV)  and

Article (V)(3j(b).
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STATEMENT OF THE CASE AND FACTS

On May 22, 1996, Mr. Jones (hereinafter) referred as the

(Pet.it.ioner)  was  charged by  instrument  witch  burglary  t:o an . .  .

unoccupied  conveyance with which the jury returned a guilty ver-

d i c t  a s . . . charged burglary. A sentencing hearing took place on

Apr i l  4 ,  1997 .

Not-ice of int.ent,  t:o  seek an enhanced penalty was  songht:  by

the Respondent, on May 17, 1996, which the state asked that Mr.

fonos  he  sentenced  as  a  v io lent  career  cr iminal  to served  15

years wit.h a 10 year minimum mandat.ory  term.

The  tr ia l  court ,  found that  Jones  qual.ified  as  a  v io lent

career  cr iminal  and sentcnced.him  to  serve  15  years .  P.S.P..

Not:ice  nf appeal  was t imely  filed  and op in ion  f i l ed  Apr i l .  8 ,

1998, conducted pursuant to ANDERS-V. CALIFORNIA, 386 U.S. 738

(1967).

Based  upon  the  forego ing  hnders  dec is ion,  Jones  f i led  pur-

suant to Fla.R.Crim.P.Kule  3.850, pet:itIon  to vacate and among

t,he two claims raised, *Jones  appealed an order denying his rule

3 . 8 5 0  t o  t h e  Florlds  T h i r d  D i s t r i c t  Court ofAppeal,  t h e  Coort

af ter  reviewing the  record  conclusLvely  ~errt&linhed t.hat.  Jones was

ent i t led  to  no  rule  3 .850  re l ie f .

For’:i:&  very  reason  writ,ten  b y  Florj.da  Third  Distr ic t .  Court

of Appeal, Mr. Jones  invoked  d iscret ionary  jur isd ic t ion  on  December

6, 1999, th,is bri.ef -is  as follows.
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JONES V. STATE OF F'LORZDA

CASE NO: 98-2921

A/ MR. JONES RECEIVED INEFFECTIVE ASSISTANCE
OF COUNSEL DUE TO AVAILABLE EVIDENCE NOT
PRESENTED AT TRIAL.

Mr. Jones, first a r g u e d  that h i s  t r i a l  l e v e l  c o u n s e l  w a s

ineffect:j.ve f o r  f a i l i n g  to invest.igo,te a n d  a l l  t.wo w i t n e s s e s  a t

t: r j, A 1 , t?Eltllely , Robin Chimilio and Johnny Morell. As a result

w o u l d  have  p r o v i d e d  exculpafnry e v i d e n c e  o n  h i s  behal,C.

A  claim o f  i n e f f e c t i v e  a s s i s t a n c e  of c o u n s e l  i s  a  m?xed

q u e s t i o n  o f  l a w  a n d  f a c t requiring de n~vo review HARRIS V. WOOD,

64 P.3f 1432 (9th Cit. 1995),  (adopting > THOMPSON V. CALDERON.

109 P.3d 1358 (9th Cir. 1996).

Most  import.ant.ly, F l o r i d a  third D i s t r i c t  d e t e r m i n e d  w i t h i n

t,heir w r i t t e n  o p i n i o n  p a g e  ( 7 )  f i l e d  N o v e m b e r  3 ,  1999, re l evant ,

t.o the trial test.imony o:f t h e  st.ates w:i.tnesses a s  w e l l  a s  M r .

J o n e s  o w n  t e s t i m o n y  c h a t  h e  o f f e r e d  r e t u r n  o f  t h e  s t o l e n  t o o l b o x

t o  t h e  vict.im. I t .  wa,s a b u n d a n t l y  c l e a r  that *Jones cou ld  not  meet .

his bllrden under STRICKLAND V. WASHTNGTION, 466 U.S. 668 (1984).

T a c t i c a l  d e c i s i o n s  o f  t.rial colrnsel  d e s e r v e  d e f e r e n c e  w h e n

(1) c o u n s e l  i n  f a c t  b a s e s  t r i a l  c o u n s e l  o n  s t r a t e g i c  considera,-

t,ion. ( 2 )  c o u n s e l  m a k e s  an i n f o r m e d  decisi.on b a s e d  u p o n  i n v e s t i -

gstion. a n d  ( 3 )  t h e  d e c i s i o n  a p p e a r s  r e a s o n a b l e  u n d e r  l.he cir-

cllmstances. SANDERS V. RATELLS, 21 F.3d nt 14,56.

I t  15 true t h a t  M r .  J o n e s  o w n  p a s t  miranda o f f e r  t o  r e t u r n

t h e  srolen t o o l b o x  t o  t h e  v i c t i m ,  h o w e v e r , t h i s  i s  n o t  disposit.ive

iIad  M r . M o r e l 1  a n d  M r . C h i m i l i o  b e e n  c a l l e d  a t  t r i a l ,  t h e

jury 01 th1:i.r  peers, n o t  ‘1  h e  jndge  wn~ld  have  m a d e  rhe c r e d i b i -

l i ty  call w h i c h  w e l l  m a y  hxve  b e e n  m u c h  m o r e  f a v o r a b l e ,  End t h e y

f o u n d  t h e r e  c r e d i b l e , Mr. Jones would have  been  patentJ.y  justi-
:.J.



f i e d i n  r e tu rn ing  the  s to l en  too lbox  and  no  r easonab le  jury

would have found him gui l ty  due to, i n c o n s i s t e n t :  t i m e  frame.

Given t he  f ac t .  that t he  material. wi tnes se s  cou ld  not,  agree

on whether  i t  was  day t ime  or  night’ime  when the c r ime  was  commi t t ed .

wit,nesses n o t  call.cd included Robin Chimilio, Mr. Jones'

gsflYf:ix.+k@,, w h i c h  c o u l d  h a v e  impeached  t.he wii:nesses u n f a v o r a b l e

test.imony . Mamcly  , t h a t  hrs offidxvit  i n d i c a t e s  t h e  t w o  o f  t h e m

were  t o g e t h e r  f r o m  5:30  o r  6 : 0 0  P . M . u n t i l  t h e  p o l i c e  o f f i c e r

a r r ived  in  the  early morn ing  hours . Eventhough t h e  s e c o n d  affi-

dfiv%t  f i l e d  iyj J o n e s  b r o t h e r , cont.radict  t h e  v i c t i m ’ s  o w n  t e s t i -

many, however, t he  ques t ion  at leas t  should  have  been  g iven  fin

evidentiary hearing. MC. MILLIAN  V. STATE, 717 So.Zd 102 (FLA.

4t,h DCA. 1998); A N T H O N Y V. S T A T E,  6 6 0  so.2d  3 7 4 .  3 7 6  (FLA.  4 t h

DCA 1995).

Natura l ly , Jones  con tends  tha t  p re jud ice  may  rcsu’1.t  f rom the

cumula t ive  impac t  on  mul t ip le  de f ic ienc ies  e .g .  COOPER V.  FITZHARRIS.

586 F.Zd 1325, 1333 (9TB  Cir 1978 (EN BANC).  CERT. DENIED, 440

U.S .  974 ,  99  s.ct. 1542, 59 L.Ed.  2d 793 (l.979).  According the

orde r  shou ld  be  r eve r se  and  the  cause  r emanded  fo r  an...cvidcntiary

h e a r i n g .  per FLA.R.APP.P.  9.140 (I). f o n e s  s h o u l d  at: n b a r e  mini-

rnllnl  rcccj,.vc  R n e w  trial..  .  . c o m p l e t e  wit.h  new counset who wil l  be

more  c a r e f u l .
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JONES V. STATE OF FLORIDA

CASE NO: 98-2921

L/ MR. JONES SHOULD BE REMANDEDE  FOR RESENTENCING
PURSUANT TO STATE V. TUOMPSON'S DECISION OPINION
FILED DECEMBER 22, 1999, '2:5 FLA.L.WEEKLY  Sl

Once again, Mr. Jones sentence for burglary OF an unoccupied

conveyance enteres pursuant to the “Officer Evelyn Gort” should

b e  r e m a n d e d  f o r  rcscntcncing since d e f e n s e  well. a s  J o n e s  argued

t h a t  h o  s h o u l d  not, b e  s e n t e n c e d  a s  a  v i o l e n t  c r i m i n a l  bccausc t:his

o f f e n s e  w a s  a  p r o p e r t y  c r i m e , w h i c h  p o s e d  n o  d a n g e r  t o  t.he com-

m u n i t y .

A d d i t i o n a l l y , a t .  t.he sent,encing h e a r i n g  h e l d  o n  A p r i l  4 .

1 9 9 7 ,  revenled t h a t  d e f e n s e  st:ipultited:  t o  t h e  a c c u r a c y  o f  t h r e e

o f  h i s  client’s p r i o r  r e c o r d .  ( 1 ) a 1 9 9 3  ollcge r o b b e r y ,  ( 2 )  a

1 9 9 0  c o n v i c t i o n  f o r  r o b b e r y  a n d  b u r g l a r y ,  a n d  ( 3 )  a  1 9 8 9  con-

victlon f o r  r o b b e r y  suregly d o e s  n o t  q u a l i f y  a s  a  v i o l e n t  c a r e e r

c r i m i n a l  e v e n t h o u g h  t h e  trial c o u r t :  a g r e e d .

T h e r e f o r e , i n  l i g h t  o f  THOMPSON'S d e c i s i o n  r e n d e r e d  b y  rho

Flor ida  Supreme  Court , th is  cause s h o u l d  b e  r e m a n d e d  f o r  r e s e n -

tenting.
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CONCLUSION

BASED UPON TIIR lW?EGOINE DECISION OF THOMPSON, AND CERTIFY CONlUCT,

The Petitioner's sent:ence should be vacated in the very least,

the cause remanded for an cvidentinry hearing.

Respectfully submitted,
&$&/&,  ~tBEi%7
LLOfD &NIX, 1083987

C.C. furnished this $3 day of J&l/ uM/ 2000

ROBERT A. BUTTER WORTII,
ATTORNEY GENERAL
444 BRICKELL AVE. STE. 950
MIAMI, FLORIDA 33131
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